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What is a waiver?
The Department of Public Health (Department or DPH) may, in its discretion, waive the applicability of one or more of the requirements of 105 CMR 164.00 as requested by a Licensed or Approved Provider, upon a written finding that:
· compliance would cause undue hardship to the provider, as documented by the Licensed or Approved Provider in a manner defined by the Department; 
· the provider is in substantial compliance with the spirit of the requirement and has instituted compensating features that are acceptable to the Department;
· the provider's noncompliance does not jeopardize the health, safety, or well-being of its patients or residents and does not limit the provider’s capacity to provide the service; and
· the provider provides to the Department written documentation supporting its request for a waiver.
The Department may, in its discretion, rescind or impose a time limit on any waiver it
grants.

Please note that each waiver request and each Department or Bureau of Substance Addiction Services (BSAS) approval is individualized and unique to the program and the request. 
When may a program apply for a waiver request if necessary?
When all efforts to comply with the applicable regulation have been exhausted. 
Can DPH/BSAS waive requirements of Federal Regulations such as Opioid Treatment Program (OTP) requirements, confidentiality (42 CFR part 2), ADA etc.? 
No. DPH/BSAS cannot waive any federal requirements.
How can a program submit a waiver request to DPH/BSAS?
All licensed and approved programs can submit a waiver through the BSAS eLicensing system. 

More information on BSAS eLicensing, Virtual Gateway, and user manuals on submitting a waiver can be found online here: Information on BSAS eLicensing.

A Video Tutorial on How to Submit a Regulatory and Contractual Waiver 

PDF User Manual for Regulatory and Contractual Waiver Submission

What is required when submitting a waiver request?
When submitting a waiver request to DPH/BSAS, a program must answer all narrative questions, including demonstrating any efforts made or efforts that will be made to come into compliance with the regulation. 

Programs should also include any supporting documentation, including patient census totals, relevant resume (for the individual needing the waiver or any supervising staff that is mentioned in the waiver), coverage plan, staff schedules, any recruitment/hiring efforts made, etc., that may help the Department understand the need for a waiver request.  

Waiver requests should include a clear time frame for the requested waiver and a timeline to demonstrate compliance. 
Can a program submit a single waiver request for multiple requirements? For example: may a program submit one waiver request to share a Senior Clinician and a Program Director at the program?  
No. If a program is requesting to waive multiple requirements, an application for a waiver is necessary for each individual requirement. In the example above, the program must apply for a separate waiver for Senior Clinician and Program Director. Additionally, if a waiver request applies to more than one program, each program must apply for its own separate waiver.  
What is the estimated timeline for waiver request reviews?
DPH/BSAS does not have a set timeline for waiver request reviews. Reviews are impacted by the quality of responses and supplementary documents submitted. Once a determination has been made, DPH/BSAS will send a determination email promptly through BSAS eLicensing. 

For time-sensitive waiver requests (e.g., admitting a 17-year-old patient to an adult program), DPH/BSAS recommends that programs submit their waiver requests in their entirety and contact their licensing inspector to make sure that waiver requests are prioritized for review. 

Click the link below for contact information on BSAS Licensing Inspectors. 
Information for licensed substance use disorder treatment programs | Mass.gov

Please note that DPH/BSAS may request additional information related to the waiver request via email to the contact person listed in the waiver request. Programs must provide the relevant information within two weeks. If DPH/BSAS does not get information back within two weeks, the waiver will be denied.  

The timeline for the determination of a waiver request may be impacted by DPH/BSAS's ability to gather additional information from the program requesting the waiver.
How will a program be notified when a decision has been made regarding the waiver request submission?
Program Directors and the waiver submitter will receive an email from BSAS eLicensing with the determination decision. During the waiver request review, BSAS may request additional information related to the waiver request to facilitate the determination process. 

Please note that DPH/BSAS may, at its discretion, rescind or impose a time limit on any waiver it grants. The waiver approval term is stated on the determination letter.
Can a waiver from DPH/BSAS regulatory requirements apply to requirements of other regulatory or accrediting bodies, or payors?
No. A DPH/BSAS-granted waiver only applies to 105 CMR 164.00 and does not apply to the requirements of insurers and other agencies. It is the responsibility of the provider to make all appropriate payors, parties, and/or partners aware of the waiver decision and understand the consequences of the utilizing the waiver.  

This is also applicable for programs licensed pursuant to 105 CMR 140, DPH/HCQ Hospital or Clinic, 104 CMR 27.00 DMH Hospital or 104 CMR 28.00 DMH Community Clinical Services.
When a program submits a waiver request or a renewal waiver request, is it guaranteed to be approved? 
No. Submitting a waiver request or a renewal waiver request does not guarantee approval. When a program is submitting a renewal request, it should include updated information to reflect all efforts or progress made towards compliance and the explanation of current conditions for why the waiver is still needed.  
Does a program need to submit a waiver request if it has qualified staff temporarily covering as a key personnel member until the position is filled?
A Licensed or Approved Provider may utilize Interim Coverage in the event a key personnel position is unexpectedly vacated. 

Interim Coverage is the temporary coverage of a vacated key personnel position by a qualified individual within the organization. Qualifications of the individual must meet the definition of the role they are covering. The qualified individual then covers the day-to-day responsibilities of the vacant key personnel position while the Provider simultaneously hires and onboards a replacement. 

The program must submit a Key Personnel Change Form, updated resume of the qualified individual responsible for the coverage, and an Interim Coverage Plan which details how the program will remain in compliance with 105 CMR 164.00, including on-site supervision and oversight.

An Interim Coverage Plan should not include any individuals who do not meet minimum requirements for the key personnel position, as defined in 105 CMR 164.005.

Plans for Interim Coverage are not guaranteed to be approved by DPH/BSAS.

Should DPH/BSAS deem the Key Personnel Change Form and Interim Coverage Plan insufficient, the program must submit a new Key Personnel Form and Interim Coverage Plan with an individual who meets the qualifications and definition of the key position, or, if the proposed individual does not meet the qualifications and definition of the key position, the program must apply for a waiver. 

Who can serve as a Senior Clinician?
105 CMR 164.005 defines “Senior Clinician” as: an individual who is a LADC I, or other independently licensed individual who has at least a master's degree in one of the following disciplines or a closely related field: clinical psychology, education-counseling, medicine, mental health, psychology, psychiatric nursing, rehabilitative counseling, social work; two years of supervised substance use disorder counseling experience; and at least one year full time equivalent year of clinical supervisory experience.

Please note that senior clinician candidates who do not meet these requirements should not be hired/promoted into the role, unless a waiver request is approved by DPH/BSAS.
What is required for a Senior Clinician waiver request?
In addition to fulfilling the requirements of a typical waiver request, any program requesting a waiver for the regulatory requirements of a Senior Clinician per 105 CMR 164.005 must include the following:
· An updated resume that includes all applicable experience with respect to substance use disorder (SUD) Counseling and Clinical Supervisory experience. 
· An estimated timeline for compliance. 
· Any supporting documents based on the requirement (i.e., detailed plan for acquiring clinical supervision hours, timeline for relevant licensure tests, etc.).
· If applicable, supporting documents based on the requirement (i.e., licensure plan/detailed timeline of relevant licensure tests, list of relevant training that the candidate will take or has taken, etc.) 

What is the Senior Clinician glide path?
Originating in November 2022, in effect until January 1, 2028, Senior Clinicians may include an individual who is not independently licensed, but who possesses at least a master's degree in one of the following disciplines or a closely related field: clinical psychology, education-counseling, medicine, mental health, psychology, psychiatric nursing, rehabilitative counseling, social work; two years of supervised substance use disorder counseling experience; at least one-year full time equivalent year of clinical supervisory experience; and has acted as Senior Clinician for more than two years.

Individuals serving as Senior Clinician in settings which are not BSAS licensed or approved treatment programs may not qualify for the January 1, 2028, glide path as described above. 

To be eligible for the glide path, the individual must have served as Senior Clinician in a BSAS licensed or approved treatment program for more than two years prior to the promulgation of amendments to 105 CMR 164.00 in November 2022, meeting the conditions described in the guidance below.  
 
See the link below for Sub Regulation Guidance for Staffing:  
Sub Regulation Guidance-Staffing
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