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RECOMMENDED FINAL DECISION
Timothy Haydock (“Petitioner”) filed this appeal of a negative Superseding Determination of Applicability (“SDA”) issued by the Massachusetts Department of Environmental Protection (“Department”) related to work on land owned by Margaret Reichenbach (the “Applicant”) at 29 Mattarest Lane in Dartmouth.  The project is subject to jurisdiction under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The Dartmouth Conservation Commission (“Commission”) had also issued a negative Determination of Applicability. After the filing of testimony, the Applicant and the Department filed motions for directed decision for failure to sustain the case and lack of standing, which the Petitioner opposed.  This proceeding follows a prior appeal of a permit amendment involving the same project.  I recommend that the Department’s Commissioner issue a Final Decision that dismisses the Petitioner’s appeal for failure to sustain his case based on a directed decision in favor of the Applicant and the Department and, on alternate grounds, for lack of standing.  Dismissal would allow the additional work to proceed under the Department’s SDA. 

BACKGROUND

On April 29, 2010, the Applicant received an Order of Conditions from the Commission to demolish an existing single family house and construct a new one with landscaping, a retaining wall, and a swimming pool on 1.49 acres of land.  The lot is bordered by Mattarest Lane, Buzzards Bay, and other residential property including the Petitioner’s.  The site contains two wetlands resource areas: Coastal Bank and Land Subject to Coastal Storm Flowage (“LSCSF”), which is land inundated by coastal flooding up to the 100-year storm event or storm of record.  310 CMR 10.04.   The Order of Conditions for the initial construction was not appealed.  On October 26, 2010, the Applicant filed a request for an Amended Order of Conditions to allow certain relatively minor revisions to the project, including a change in the curvature of the retaining wall, the angle and width of a stairway, and the management of drainage at the site.  The Commission issued an Amended Order of Conditions allowing this work.  Samuel R. Haydock, an abutter at 30 Mattarest Lane, requested review by the Department of the Commission’s Amended Order of Conditions.  
The Department’s Southeast Regional Office issued a Superseding Amended Order of Conditions to allow the requested revisions to the project.  A ten residents group, which included Timothy Haydock, the sole Petitioner in this matter and an abutter at 30 Mattarest Lane, filed an appeal of the Superseding Amended Order of Conditions.
  The Petitioners claimed that the Department should have required a new application rather than amending the permit and that the work did not comply with the requirements for work in buffer zone to Coastal Bank and LSCSF.  The claims in this prior appeal were dismissed for failure to sustain the case and alternately a conclusion that the Petitioners had not met their burden of proof based on a consideration of all the evidence.  Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), adopted by Final Decision (November 2, 2011).   

After resolution of the appeal and with construction underway, the Petitioner raised concerns with the Commission about erosion and certain work at the site which he alleged was outside the scope of the Superseding Amended Order of Conditions.  The Applicant was instructed by the Commission to file a Request for Determination of Applicability (“RDA”), a procedure to resolve whether further review is warranted.  310 CMR 10.05(3)(a).  The RDA contained a relatively extensive narrative description of the work in addition to the plan and completed RDA form.  RDA Narrative, June 21, 2013; Site Plan, RDA/29 Mattarest Lane, June 21, 2013.  The RDA narrative explained that the boundaries of the resource areas, as well as the house construction and related work, were approved under the Superseding Amended Order of Conditions issued by Department and sustained in the adjudicatory hearing.  The additional work was described as minor project revisions related to utility installation within areas that had been previously approved for alteration to LSCSF or the buffer zone to Coastal Bank.  
Six separate activities were described in the RDA:  the installation of an irrigation pump chamber, A/C condensers, an NSTAR transformer, drainage lines, pool circulation tanks, and a drain through a retaining wall.  Only the work to install the irrigation pump chamber had not been completed when the RDA was filed.  The Commission issued a negative Determination of Applicability, concluding that while the work was within an area subject to protection, it would not alter a resource area and therefore a Notice of Intent was not required.  The Petitioner requested review by the Department.  The Department issued a negative SDA, on the same grounds as the Commission.  The Petitioner filed an appeal, commencing this proceeding with claims somewhat similar to the prior proceeding. 
ISSUES FOR ADJUDICATION

The discussion at the Pre-Hearing Conference focused on various aspects of the Petitioner’s objections to the Department’s action, primarily: 1) whether the Department should have amended the Final Order of Conditions issued for the project as opposed to issuing its SDA; 2)  whether addressing the work that had been completed was a matter for permitting or enforcement; and 3) whether the Department has jurisdiction over compliance with the building code and similar requirements.
  The Applicant challenged the Petitioner’s standing to pursue the appeal, because although an abutter, he had not shown that he was aggrieved as required by the regulations. 310 CMR 10.05(7)(j)(2)(a).  Claims seeking enforcement and compliance with laws the Department does not administer cannot be litigated in this forum for reasons explained below.  The two issues for adjudication were:   
1. Whether the Department properly determined that the proposed work for the installation of the irrigation pump chambers will not fill, remove, dredge or alter land subject to coastal storm flowage and therefore no notice of intent is required?  

2. Whether the Petitioner has standing to pursue this appeal as a person aggrieved?  
The Petitioner had the burden of going forward and of proving his direct case under 310 CMR 10.05(7)(j)3.b.  The Petitioner was required to demonstrate that he had standing pursuant to 310 CMR 10.05(7)(j)2.b.iii.

  
The Petitioner raised procedural questions that stemmed in part from the Commission’s request that the Applicant file an RDA for the work.   The Commission had issued a negative Determination of Applicability, in response to the RDA filed by the Applicant as instructed by the Commission.  The Petitioner argued that the Department should have amended the Superseding Amended Order of Conditions issued for the project or required a new Notice of Intent as opposed to an SDA.  While the Commission could have asked the Applicant to request an amendment, it did not.  The Department’s SDA was responsive to the Petitioner’s request for action and the appropriate next step in the procedures established for Determinations of Applicability.  See 310 CMR 10.05(3) and 10.05(7).   Contrary to the Petitioner’s position, nothing in the Department’s Amended Order Policy requires a Commission or an applicant to use an Amended Order.  Wetlands Program Policy 85-4: Amended Orders, September 17, 1985, revised March 1, 1995. The Amended Order Policy does not even suggest that the Department should amend an existing order in response to a request for action on a Determination of Applicability. Id.  Importantly, the Petitioner was not prejudiced by the RDA procedure.  Indeed, the Petitioner could pursue an appeal under either the amendment or the RDA procedure, and the Petitioner has now participated in appeals under both procedures.   
The Petitioner raised claims related to work described in the RDA that had already been completed by the Applicant at the site.  The Department, like the Commission, was not inclined to pursue an enforcement action for work already completed.  Moreover, both concluded that the work generally would not alter LSCSF and did not warrant further review.  Even if the work described in the RDA were determined to be a violation of the regulations, the exercise of enforcement discretion lies solely with the Department, and cannot be compelled through an administrative appeal.  Therefore, any relief as to work already completed could not be granted in this forum. See, e.g., Matter of Marette & Sons, Inc./Mark Rioux, Docket No. WET-2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010);  Matter of Bourne Community Boating, Docket No.WET-2009-031, Recommended Final Decision, (November 19, 2009), adopted by Final Decision (December 18, 2009),  Matter of Christina Pesce, Docket No. 99-044, Final Decision (April 14, 2000); Matter of Town of Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007), adopted by Final Decision (March 23, 2007);  Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005).
The Petitioner raised claims related to the status of the proposed work under the state building code.  Compliance with codes or regulations administered by other governmental entities is not within the Department’s jurisdiction.  Any such claims must be dismissed based on lack of subject matter jurisdiction; the relief sought cannot be granted by this forum.  See e.g. Matter of Northpoint Realty Development Corp., Docket No. 2001-064, Ruling on Motion to Dismiss Issues Summary (February 27, 2002) (claims of violations of FEMA regulations, unsafe conditions due to contaminated flood water, alteration of hydrology from hazardous chemicals moving toward existing homes, and unsafe conditions of project and impacts on Town’s emergency departments dismissed for failure to state a claim upon which relief may be granted).  The Department’s SDA finding that the work will not alter a resource area so that a Notice of Intent is not required continues, “provided that all local permits are obtained prior to any construction.”  Department’s SDA (December 12, 2013).  This statement, however, does not extend jurisdiction for the Department to resolve claims arising under locally administered state laws or local bylaws.  
The Petitioner also sought another delineation of the floodplain at the site.  LSCSF boundaries are typically obtained from FEMA maps.  The boundary of LSCSF was established by the 2010 Order of Conditions, which remains in effect due to the Permit Extension Act.  The Applicant’s RDA did not seek a determination as to the jurisdictional areas or boundaries at the site, and therefore the SDA properly refrained from making any determination as to geographic jurisdiction.  Thus, the LSCSF boundary set by the 2010 Order of Conditions governs work under this SDA as well.  For this reason, the extent of LSCSF cannot be challenged in this appeal.  Further, nothing in the record points to a material error in the LSCSF boundary.  Any discrepancy that might result from grading, as suggested by the Petitioners, would not affect the outcome of this proceeding, as LSCSF has no regulatory performance standards.  The location and minor nature of the proposed work relative to the LSCSF boundary would not warrant a map revision by FEMA, even if it were within the Department’s power to require one.  
Motions to strike testimony of the Petitioner were filed by the Applicant and the Department.  Briefly, testimony related to issues not identified for adjudication is properly stricken.  Testimony related to work that has been completed is inadmissible because enforcement relief, for the reasons stated, cannot be compelled in an administrative hearing.  Similarly, testimony in support of claims related to noncompliance with codes or regulations administered by other governmental entities and outside the Department’s jurisdiction may not be allowed.   

WHETHER THE PROPOSED WORK FOR INSTALLATION OF THE IRRIGATION PUMP CHAMBER WILL NOT ALTER LSCSF SO THAT A NOTICE OF INTENT IS NOT REQUIRED 
The Petitioner filed testimony of his representative, Barbara Moss, a witness with no stated expert qualifications regarding LSCSF or the proposed work.  She raised many questions about the proposed work and speculated about its consequences, but was not able to provide credible factual support for the position taken due to her lack of expertise. Petitioner witnesses sometimes question the sufficiency of information filed about a project. See Matter of Kenneth Leavitt/Pheeny’s Island,  Docket No. WET-2012-024, Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013).  A Commission or the Department may deny a project for lack of sufficient information, however, after an appeal, the burden shifts to the Petitioner to show that proposed work does not comply with the applicable regulations.  Id.   Because Ms. Moss is not competent to provide expert opinion testimony on the impacts of the proposed work, her opinions are not reliable and may be disregarded.  Matter of Siegrist, Docket No. 2002-132, Recommended Final Decision (April 30, 2003), adopted by Final Decision (May 9, 2003); Matter of Scott Cheney, Docket No. 98-096, Final Decision (October 26, 1999).  Ms. Moss was familiar with the regulations and offered textual argument in an attempt to refute the Department’s conclusion that a Notice of Intent was not required.   The Petitioner claimed that the work to install the irrigation pump chamber was an “activity” that would “alter,” within the meaning of that term in the regulations, a resource area, LSCSF, and therefore requires a Notice of Intent rather than an RDA.  Despite the lack of qualifications, I reviewed her testimony for any support for this argument.  Neither the evidence nor argument presented by the Petitioner is sufficient to sustain his case.
The Petitioner is correct that the work described in the RDA is an activity, with a definition that includes excavation and grading, within a resource area, LSCSF.
   The definition of alter, a key jurisdictional trigger in the regulations, is:
Alter means to change the condition of any Area Subject to Protection Under M.G.L. c. 131, § 40. Examples of alterations include, but are not limited to, the following:

(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity

distribution, sedimentation patterns, flow patterns and flood retention areas;

(b) the lowering of the water level or water table;

(c) the destruction of vegetation;

(d) the changing of water temperature, biochemical oxygen demand (BOD), and other

physical, biological or chemical characteristics of the receiving water.

The Petitioner failed to marshal facts to support the position that the work proposed in the RDA will alter LSCSF in any material way, given that the area has already been approved for alteration and the “condition” of the resource area LSCSF is not “changed” by the installation of minor subsurface drainage structures or a structure of a few square feet in size on the surface of the ground, as proposed here.  

In her testimony, Ms. Moss asserted that the installation of the irrigation pump chamber would involve excavation which would “alter” the resource area.   Moss PFDT, para. 18.  Drainage pipes lead from the downspouts from the roof of the house to the pump chamber in addition to dry wells approved under the Superseding Amended Order of Conditions.  Id.   During the summer months, the runoff would be pumped to storage tanks and available for irrigation, but Ms. Moss stated that there is no information as to how the runoff will be handled during the winter months.  She stated that there could be additional discharge to floodwater in a storm, and “recent storms have continued to erode the coastal banks along the property coastline.”  Moss PFDT, paras. 19-20. Ms. Moss testified that without additional information about the irrigation pump chamber, it is “impossible to determine its impact on the resource area” and a Notice of Intent should be required to provide the additional information.  
Ms. Moss further testified that it had not been established that the additional discharge would have no impact on the coastal bank.  Moss PFDT, paras. 21-22. In rebuttal to the Applicant’s explanation that the irrigation system would revert to discharge to the prior approved dry wells except for the summer months, Ms. Moss again cited a lack of detail and stated there would be a direct discharge to the velocity zone at VE 24.  Moss Reb. paras. 6,9-11, 13-14.  In response to the Department’s witness Mr. Keller’s testimony that the irrigation pump chamber is a subsurface structure in an area already approved for fill and regrading, Ms. Moss stated that previously permitted work is not relevant to work under the de novo appeal of the RDA, where “no additional impact” is not an acceptable standard.  Moss Reb. paras. 16-18.  
 Fundamentally, the Petitioner is incorrect that the prior permitting of this matter is irrelevant to this appeal.  This project has both an Order of Conditions for the original work of demolishing the existing house and construction of a new house, and a Superseding Amended Order of Conditions after an adjudicatory hearing which allowed relatively minor project revisions.  In the RDA submitted at the Commission’s request, the Applicant stated:

The existing SFR [Single family residence] was approved under a previous Superseding Order of Conditions (SOC) SE 15-2058 (Issued March 24, 2011).   The Applicant is proposing additional minor alterations and additions within previously approved altered portions of LSCSF.  All proposed minor alterations are located within the previously approved alteration footprint.  
RDA Project Description (June 26, 2013) (emphasis added).  As to the proposed activity of the 
irrigation pump chamber, the Applicant stated:

The proposed irrigation pump chamber will be located within LSCSF but will be entirely outside of the 100-foot Coastal Bank buffer zone.  The proposed irrigation pump chamber will be located within a portion of the Subject Property previously approved for landscaping and site alterations and will not result in any additional impacts to the resource areas or associated buffer zones.  
Id. (Emphasis added).  The Petitioner offered no testimony to refute this assertion and the location of the structures on the plan reveals that they are within the previously approved area in close proximity to the house.  Thus, the Applicant had approval to “alter” the area under the prior approval originally obtained through the filing of a Notice of Intent.  
As the Applicant and the Department emphasized, LSCSF functions to provide flood control and prevent storm damage only by receiving coastal flood waters.  Unlike other resource areas, such as Coastal Banks or Coastal Dunes that may move or erode and serve as a barrier to storm surges, LSCSF as generally understood is inert and has only a surficial dimension.  Coastal flood waters spread laterally inland over LSCSF.  Unlike Bordering Land Subject to Flooding along rivers, LSCSF is often entirely unconfined so that the displacement of floodwaters by structures is highly unlikely to impact the LSCSF.  See 310 CMR 10.57.  Although coastal flooding can unquestionably damage structures, the Wetlands Protection Act protects wetlands – not structures - for the functions they provide.  The Petitioner has offered no evidence that the installation of the irrigation pump chamber, which is underground, will have any impact of any kind on the ability of the few square feet of LSCSF on the surface above to support and convey flood waters.  Under these circumstances, the Department may properly find that the LSCSF is subject to protection but that the Act does not apply to work which will not alter the resource area in any material way beyond the alteration already permitted in the prior approval.  

Contrary to the references in the Petitioner’s testimony to work in the velocity zone (“V zone”), the work proposed in the RDA is within the AE zone area of LSCSF.  The distinction is important.  LSCSF includes all land within the 100-year coastal floodplain, but within the V zone immediately adjacent to the ocean waves during storms exceed 3 feet while areas of the AE zone experience smaller waves or still water flooding.  See  Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011) at n. 4, adopted by Final Decision (November 2, 2011).  Work within the higher hazard area of the V zone has typically, and appropriately, been regulated more closely than work within LSCSF outside the V Zone.
  The project is located in a wide open area adjacent to the ocean, a situation where the Department has consistently found no need for mitigation, compensatory storage, or other special conditions as the lateral spread of any displaced coastal floodwaters within the LSCSF would be de minimis.  Id.  See Matter of the Meadows at Marina Bay, Docket No. 98-006, Final Decision (February 18, 1999), Reconsideration Denied (March 23, 1999), aff’d sub nominee Neponset River Watershed Association v. The Meadows at Marina Bay, LLC, Civ. No. 99-642, Memorandum of Decision and Order on Cross Motions for Judgment on the Pleadings (Norfolk Super. Ct., December 23, 1999), aff’d pursuant to Rule 1:28 (Mass. App. Ct., November 6, 2000).   As the Applicant and the Department correctly emphasize, there are no regulatory performance standards for LSCSF.  Additional review would serve no purpose.  

 Although the Petitioner raised many questions about the irrigation pump chamber, the prefiled direct and rebuttal testimony contain no factual assertions that the proposed work is outside an already approved area or that the work will have any impact at all on the ability of the LSCSF to provide the functions of flood control and storm damage prevention.  There has been no showing that the project will have any impact on flooding from the ocean during coastal storms.  The storage capacity of the irrigation system may reduce any potential for runoff from precipitation at the site, and may reduce overall water use at the site, but these environmental benefits are not related to the LSCSF.  Impacts from proposed work on the LSCSF are typically limited to deflection of water from one structure to another nearby or large scale changes in elevation.  Impacts would not normally occur if there is no change in the elevation, because water will move across land subject to coastal storm flowage as if there had been no work performed at all.  Indeed, for that reason, the use of an RDA to review work in LSCSF is not uncommon, provided it is outside other resource areas and outside the V Zone.
    
In sum, the Petitioner has not sustained his direct case.  The burden of going forward in a wetlands case is placed upon the person contesting the Department’s position and must include credible evidence from a competent source in support of the position taken.  310 CMR 10.03(2); 310 CMR 10.05(7)(j)3.c.  A competent source is a witness who has sufficient expertise through education, training, or experience to render testimony on the factual issues on appeal.  Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010).  The Wetlands Regulations require that a Petitioner’s direct case establish the legal and factual basis for its position on each issue.  310 CMR 10.05(7)j.3.c.  Under 310 CMR 1.01(11)(e), a directed decision may be granted against a party for failure to sustain a direct case where its pre-filed testimony and exhibits do not meet its burden of going forward with credible evidence from a competent source in support of its position or show no right to relief on its claims as a matter of law.
  Where a direct case is insufficient to prevail, dismissal is appropriate.  See Matter of Oxford Housing Authority , Docket Nos. 92-026, 93-008, Final Decision (January 21, 1994), Reconsideration denied (February 22, 1994), aff’d in part (as to availability of a directed decision and dismissal for failure to sustain the direct case) sub nominee Widen v. Oxford Housing Authority, Civ. No. WOCV94-004130, Memorandum and Order on Defendant’s Motions to Dismiss (Worcester Super. Ct., October 20, 1994).  

As prior decisions have explained, dismissal for failure to sustain a direct case does not deprive the Petitioner of his “day in court.”  See, e.g., Matter of Lawrence Borins, Trustee, Noon Hill Realty Trust, Docket No. 98-140, Final Decision, July 22, 1999 and Decision on Motion for Reconsideration, August 19, 1999.  The Petitioners’ direct case must provide credible evidence relevant to the governing legal standard.   See Matter of the Meadows at Marina Bay, Docket No. 98-006.  Petitioner witnesses sometimes question the sufficiency of information filed about a project. See Matter of Kenneth Leavitt/Pheeny’s Island,  Docket No. WET-2012-024, Recommended Final Decision (March 28, 2013), adopted by Final Decision (April 2, 2013).  Although a Commission or the Department may deny a project for lack of sufficient information, after an appeal is filed, the burden shifts to the Petitioner to show that proposed work violates regulatory performance standards.  Id.   The work proposed in the RDA was properly reviewed and will contribute to the interests of the Act.
WHETHER THE PETITIONER HAS STANDING

The Applicant and the Department moved to dismiss the Petitioner’s appeal for lack of standing because there was no showing that the Petitioner was aggrieved by the Department’s SDA.  Under the Department’s regulations, an abutter may request a Superseding Order of Conditions but may not file an appeal unless aggrieved by the Department’s action.  A “person aggrieved,” as defined in the wetlands regulations, is “any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, s. 40.”  310 CMR 10.04, 310 CMR 10.05(7)(a)4.  In this appeal, the Petitioner did not articulate grounds for standing.   
For purposes of ruling on a Motion to Dismiss for lack of standing, the Petitioner’s factual allegations in the notice of claim are taken as true.  Matter of Covanta Pittsfield, Docket No. 2010-002, Recommended Final Decision (June 30, 2010), adopted by Final Decision (July 30, 2010).   The sufficiency of the factual showing is satisfied where the allegations of a person claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result if the activity were allowed.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004);   Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).
  An allegation of abstract, conjectural, or hypothetical injury is not sufficient.  Matter of Martin and Kathleen Crane, Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April 15, 1998); see Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971). 

The Petitioner did not provide factual support for a conclusion he is aggrieved due to impacts on his property from the work allowed under the SDA to install the irrigation pump chamber.  Instead, the Petitioner claimed that it was not possible to assess impacts due to a lack of documentation about the project.  The Applicant, however, filed considerable detail with the Request for Determination, and provided additional information in the form of direct testimony.  The claim of lack of information seems in part intended to support a claim that a Notice of Intent should be filed.  But the amount of information in the record as to the pump chamber is equivalent, perhaps greater than would typically be expected with a Notice of Intent, particularly where the work is not within the buffer zone.  In any event, the burden falls on the Petitioner to demonstrate that he has standing pursuant to 310 CMR 10.05(7)(j)2.b.iii.  The Petitioner has not demonstrated standing, and therefore, the appeal may be dismissed on this alternate ground.
CONCLUSION  

The Petitioner offered no support for a conclusion that the proposed work related to the pump chamber would alter LSCSF so as to affect its capacity for flood control and storm damage prevention.  The project does not warrant further review and the appeal should be dismissed for failure to sustain the case.  As an alternate ground for dismissal, the Petitioner has not demonstrated standing to pursue this appeal.  I recommend that the Department’s Commissioner dismiss this appeal for failure to sustain the case and lack of standing, and make final the Department’s SDA.  
                                                                                     _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be 
appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

� A ten residents group may request a Superseding Determination of Applicability or a Superseding Order of Conditions from the Department’s regional office, and may also appeal to an adjudicatory proceeding.  310 CMR 10.05(7)(a)(5) and 310 CMR 10.05(7)(j)(2)(a).  


 


�The Pre-Hearing Conference was held by telephone on February 6, 2014, after a postponement from the preceding day due to a snowstorm and a prior postponement due to the unavailability of all parties.  The Petitioner was represented by Barbara Moss, who resides at 28 Mattarest Lane.  Ms. Moss had been a member of the Residents group that appealed the Superseding Amended Order of Conditions.  She also served as the Petitioner’s witness in this matter.   Although Ms. Moss stated in an opposition to the motions for dismissal that there had been a disconnection during the Pre-hearing Conference call, this problem was not identified at the time, nor is there any indication that the Petitioner was prejudiced by the lapse and Ms. Moss stated that she redialed and continued to participate in the call.    


�“Activity means any form of draining, dumping, dredging, damming, discharging, excavating, filling or grading; the erection, reconstruction or expansion of any buildings or structures; the driving of pilings; the construction or improvement of roads and other ways; the changing of run-off characteristics; the intercepting or diverging of ground or surface water; the installation of drainage, sewage and water systems; the discharging of pollutants; the destruction of plant life; and any other changing of the physical characteristics of land.” 310 CMR 10.04.


 


� The V zone often falls within another coastal resource area, such as a Coastal Dune or Coastal Bank, resource areas where strict performance standards apply.  310 CMR 10.28 and 310 CMR 10.30.  The distinction between LSCSF and Coastal Bank, the resource areas in this appeal, is illustrated in Wetlands Program Policy 92-1: Coastal Banks (March 3, 1992).  


� Practices may vary among Commissions.  The Department has recently stated its intent to clarify the regulations related to LSCSF.  All applicants should consider whether and how a local bylaw addresses LSCSF and proceed in compliance with local requirements.


  


� See e.g., Matter of Trammell Crow Residential, Docket No. WET-2010-037, Recommended Final Decision (April 1, 2011), adopted by Final Decision (April 21, 2011), citing, Matter of Town of Truro, Docket No. 94-066, Final Decision (August 21, 1995), aff'd sub nom., Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996)). See Matter of Walden Woods, LLC, Docket Nos. DEP-04-363 and DEP 04-364, Recommended Final Decision (September 6, 2006), Final Decision (December 8, 2006).  


�A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of a proceeding.  Butler v. Waltham, 63 Mass. App. Ct. 435, 441 (2005).  “Rather, the plaintiff must put forth credible evidence to substantiate his allegations.  In this context, standing becomes, then, essentially a question of fact for the trial judge.”  Marashlian v. Zoning Bd. of Appeals of Newburyport, 421 Mass. 719, 721 (1996); see also Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).    





