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RECOMMENDED FINAL DECISION ON RECONSIDERATION

In this appeal, Timothy Haydock (“Petitioner”) challenged a negative Superseding Determination of Applicability (“SDA”) issued by the Massachusetts Department of Environmental Protection (“Department”) related to work on land owned by Margaret Reichenbach (the “Applicant”) at 29 Mattarest Lane in Dartmouth.  The project is subject to jurisdiction under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The Dartmouth Conservation Commission (“Commission”) had also issued a negative Determination of Applicability. After the filing of testimony, the Applicant and the Department filed motions for directed decision for failure to sustain the case and lack of standing, which the Petitioner opposed.  After a Recommended Final Decision, the Department’s Commissioner issued a Final Decision that dismissed the Petitioner’s appeal for failure to sustain his case based on a directed decision in favor of the Applicant and the Department and, on alternate grounds, for lack of standing.  The Petitioner filed a motion for reconsideration of the Final Decision.  A motion for reconsideration may be granted only where the Final Decision is based upon a finding of fact or conclusion of law that is clearly erroneous.  310 CMR 1.01(14)(d).   I recommend that the motion for reconsideration be denied.  Because the motion reiterates arguments raised at the hearing that were adequately covered in the Final Decision, I address only the main points raised by the Petitioner.  
First, there are not “many ‘non-compliant’ issues remaining” for this project as alleged by the Petitioner.   The Applicant received an Order of Conditions from the Commission to demolish an existing single family house and construct a new one with landscaping, a retaining wall, and a swimming pool in April of 2010.  The Order of Conditions for the initial construction was not appealed.  The Applicant filed a request for an Amended Order of Conditions to allow certain relatively minor revisions to the project, including a change in the curvature of the retaining wall, the angle and width of a stairway, and the management of drainage at the site in October of 2010.  The Commission issued an Amended Order of Conditions allowing this work.  The Petitioner appealed the Commission’s Amended Order.  The Department’s Southeast Regional Office issued a Superseding Amended Order of Conditions to allow the requested revisions to the project.  A ten residents group, which included the Petitioner in this appeal, filed an appeal of the Superseding Amended Order of Conditions.  The Petitioners’ claims were dismissed for failure to sustain the case and because the Petitioners had not met their burden of proof based on a consideration of all the evidence.  Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), adopted by Final Decision (November 2, 2011).   
Apparently in response to concerns raised by the Petitioner to the Commission about erosion and certain work at the site, and multiple visits by the Commission agent, the Commission asked the Applicant to file a request for Determination of Applicability.  The Petitioner then requested an SDA, the Department issued an SDA, and this appeal ensued.  Where work at a site has already been approved, subsequent appeals do not create an opportunity to re-visit the same issues.  Contrary to the allegations of the Petitioners, there is no loophole for future applicants, nor has there been inattention to the work proposed or conducted at this site.  This proceeding has fully and fairly considered the issues that are properly within the scope of this appeal.   
The Petitioner characterized as inaccurate statements in the Recommended Final Decision  related to the Petitioner’s position on the delineation of the flood plain.  Specifically, the Petitioner claims that it was the Applicant, not the Petitioner, who disputed the floodplain delineation.  The reference in the Recommended Final Decision to the Petitioner’s seeking another delineation of the floodplain at the site was drawn directly from his notice of claim, which stated that “at issue from the beginning was the very location of the floodplain” and pointed to a “discrepancy” between the floodplain delineation provided to the Conservation Commission and to the Building Department.  Notice of Claim, para. 16.  Secondly, the Petitioner objected to the reference in the Recommended Final Decision to the Petitioner’s having suggested that discrepancies from grading could affect elevations shown on the plans.  I was referring to the Petitioner’s statement that “the site plan does not reflect changes to grades and drainage as a result of work done . . . and does not reflect the correct location and grading changes.”  Petitioner’s Pre-hearing Conference Statement, para. 4.  Neither of these statements in the Recommended Final Decision constitutes errors of fact, but instead each attempted to incorporate the claims raised by the Petitioner.  The question raised as to the Applicant’s application to FEMA for a “LOMR-F” related to the basement of the house, apparently filed after the Final Decision was issued, is not within the scope of this appeal both as to timing and because the house was approved in the original, unappealed Order of Conditions and cannot be raised here.  
The Petitioner renewed his argument that the Department should have followed the Amended Order Policy and amended the Superseding Amended Order of Conditions that was sustained after the prior appeal was dismissed for failure to sustain the case rather than issue the SDA.  As stated in the Recommended Final Decision, the Amended Order Policy applies to situations where an applicant requests an amendment.  Here, the Dartmouth Conservation Commission asked the Applicant to file a Request for Determination of Applicability, and the Department adhered to the regulations by issuing the SDA.  Although the Petitioner characterizes this process as a “loophole” and “discriminatory,” in part because the statute and regulations governing Determinations provide for a public meeting rather than a public hearing, the Determination of Applicability procedures have been used for decades as specified in the regulations,  310 CMR 10.05(3).  There are no regulatory procedures for the amendment of an order of conditions. The Department’s issuance of an SDA in light of the Commission’s Determination of Applicability in response to the Applicant’s Request for Determination of Applicability was not only not an error of law, it fully conformed to the regulations.  Id.   

The Petitioner claims that his failure to demonstrate standing is due to the failure of the Commission or the Department to visit his property, and asserts that in contrast the Commission agent made weekly visits to the Applicant’s property.  Demonstration of standing, however, falls squarely on the person filing a notice of claim.  310 CMR 10.05(7)(j)(2)(b)iii.  The Petitioner is correct that either the Commission or the Department could have taken enforcement action if either believed there was a violation of the regulations.  The Petitioner, however, cannot seek enforcement action by the Department through an administrative appeal.  Despite the Petitioner’s objections, it is settled law that the exercise of enforcement discretion lies with the Department, and cannot be compelled through administrative adjudication.   See, e.g., Matter of Marette & Sons, Inc./Mark Rioux, Docket No. WET-2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010);  Matter of Bourne Community Boating, Docket No.WET-2009-031, Recommended Final Decision, (November 19, 2009), adopted by Final Decision (December 18, 2009),  Matter of Christina Pesce, Docket No. 99-044, Final Decision (April 14, 2000); Matter of Town of Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007), adopted by Final Decision (March 23, 2007);  Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005).  The Petitioner has not identified an error of law, nor has the Petitioner been denied due process as evidenced by the repeated visits to the site by the Commission, the Commission’s review through the Request for Determination, the Department’s SDA as requested by the Petitioner, and this adjudicatory proceeding, also requested by the Petitioner.  

CONCLUSION     

I recommend that the Department’s Commissioner decline to reconsider the Final Decision in this matter. 

                                                                                                _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

           NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
