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________________________


  December 6, 2011
In the Matter of




OADR Docket No. 2011-021 & -022
Palmer Renewable Energy, LLC


Springfield, MA  ________________________


INTERLOCUTORY REMAND DECISION
The Recommended Final Decision raises the recurring issue of whether a ten citizen group may appeal an air quality permit, as opposed to intervene in an appeal filed by others. The Department’s prior decisions do not consistently address this area of the law, there is little judicial guidance on the issue, and there is a significant risk that whatever decision I reach on it will be the subject of judicial review, with an unpredictable outcome.  In the interest of mitigating this uncertainty, affording petitioners an opportunity to be heard, ensuring a complete record and timely disposition of the case, and resolving the important question of whether the Department erred in any material respect in issuing the permit in this case, I direct the parties and Presiding Officer to focus their attention upon resolving the merits of this appeal.  The Presiding Officer shall hold a status conference forthwith to establish the remaining procedural steps for the disposition of the case.  Should an evidentiary hearing be needed, the Presiding Officer shall ensure that the case is heard in March 2012, as scheduled.  The Presiding Officer and the parties shall also explore whether the case can be resolved without evidentiary hearings, e.g., cross-motions for summary decision.  In light of this directive, I take the issue of standing for petitioners under advisement pending receipt of a recommended final decision addressing the merits of the petitioners’ claims.
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__________________________







 
Kenneth Kimmell  

Commissioner 
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