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Re:  
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Docket No. CTV 03-3

Dear Ms. Nixon:


Enclosed please find Adelphia’s Reply Comments in the above-captioned matter.  A copy has additionally been filed electronically for your convenience. 

Please contact the undersigned if you have any questions.
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Introduction

 Adelphia Cablevision Corp., Century Berkshire Cable Corp., Chelsea Communications, LLC, FrontierVision Cable New England, Inc., Martha’s Vineyard Cablevision, L.P., and Mountain Cable Company, L.P, all d/b/a Adelphia Cable Communications (collectively “Adelphia”), respectfully submit these further reply comments pursuant to the Cable Television Division
 (“Division”) of the Department of Telecommunications and Energy (“Department”) Notice of Proposed License Application and Request for Further Comment in the above captioned proceeding, issued May 11, 2004, (“Notice”).  The Division issued its Order Opening a Notice of Inquiry to Review the Form 100, the License Application (“NOI”), on August 11, 2003.  Adelphia filed its initial comments in response to the NOI on November 10, 2003,
 whereby it provided the Division with suggested modifications to the current Form 100.

Pursuant to the Notice, the Division sought further comment with respect to its proposed license application, currently the Form 100 (“License Application”).  In addition, the Division sought additional comment and proposal relative to guidelines for informal franchise renewal negotiations, including a discussion of the legal authority of the Division and the Department for implementation thereof. Pursuant to the Notice, Adelphia filed its Further Written Comments
 on June 25, 2004. A number of cable operators, municipal issuing authorities, and other interested parties filed comments, to which Adelphia hereby replies.
 
Argument

FEDERAL AND STATE LAW SUPPORT USE OF THE LICENSE APPLICATION AS THE CABLE OPERATOR’S RENEWAL PROPOSAL.
In its Notice, the Division properly found that the License Application should serve as a cable operator’s renewal proposal triggering the issuing authority’s four-month review period under 47 U.S.C. § 546.
 In so finding, the Division agreed that the purpose of the License Application was to “provid[e] the Issuing Authority with relevant information upon which it may base its decision to issue an initial license or to deny a renewal license.”

Notwithstanding this finding by the Division, certain parties aver that that the Division’s rationale is unsupported by federal and state law.
  To the contrary, the Division’s finding that the License Application may serve as the cable operator’s proposal for purposes of 47 U.S.C. § 546, is based upon express federal and state authority.

As Adelphia described in detail in its Further Written Comments, the authority Congress has delegated to the states is substantial with respect to the regulation of cable television licensing. Under federal law, unless such jurisdiction is not reserved by the State government, the state serves as the franchising authority, and such authority may be passed through to municipalities to govern.  In addition to the express authority granted to the state and local government to act as franchising authorities, the Cable Act additionally empowers state administrative agencies to conduct appellate review with respect to decisions made by local franchising authorities on a proposal for a cable television franchise renewal.
  In fact, a decision by a local franchising authority denying a proposal for renewal is not considered final for purposes of commencing a court action “unless all administrative review by the State has occurred or the opportunity therefore has lapsed.” (emphasis added). 
 

Notwithstanding the express delegation of authority to the Commonwealth for the regulation of cable licensing, Brookline et. al. nonetheless claims that M.G.L. c. 166A does not specifically prescribe that the License Application (Form 100) serve as the cable operator’s proposal for purposes of 47 U.S.C. § 546.
 Brookline et. al. fails, however, to identify any federal or state authority evidencing that the two documents are intended to be separate and distinct regulatory filings.

In fact, one need look no further than M.G.L. c. 166A, § 13, to find that the License Application is specifically intended, under state law, to service as the operator’s proposal for purposes of 47 U.S.C. § 546. Indeed, applications for cable television franchise renewals are required, as a matter of law, to be on the form prescribed by the Division, e.g. the License Application (Form 100).
  Accordingly, the License Application is specifically required under the statute to include information expressly relevant under the federal renewal criteria, including the financial and technical ability of the cable operator to provide the (proposed) cable services during the renewal term.
 The nexus between the License Application requirements of M.G.L. c. 166, and the federal renewal criteria under 47 U.S.C. § 546, is evidence in and of itself, that the License Application and cable operator proposal are intended to be one and the same.

Most compelling, however, is the fact that a denial of a renewal of the License Application itself triggers the due process procedures prescribed under both federal law and state law. Indeed, federal law specifically delegates authority to the states for administrative appeal of a denial of a license renewal, stating: 

“Any decision of a franchising authority on a proposal for renewal shall not be considered final unless all administrative review by the State has occurred or the opportunity therefore has lapsed.”
 (emphasis added).

This right of the Commonwealth to conduct administrative appeal for license denials is manifest under M.G.L. c. 166A, § 14, which specifically authorizes the Division to hold hearings on appeal from the denial of a license renewal application by an issuing authority. It states in part:  

“Any applicant for license or renewal…who is aggrieved by a denial of its application by the issuing authority…may appeal therefrom to the [D]ivision within thirty days following notice of such action or within thirty days following the expiration of a sixty day period of inaction…”
 (emphasis added).

Accordingly, state law does not distinguish the License Application from the proposal, intending to use both terms synonymously, with indistinguishable legal effect.


For the reasons set forth above, the Division correctly held that the License Application should serve as the cable operator’s proposal for purposes of the federal renewal process under 47 U.S.C. § 546.  

COMMENTS BY MUNICIPAL PARTIES FURTHER DEMONSTRATE THAT ASCERTAINMENT SHOULD BE COMPLETED PRIOR TO CABLE OPERATOR’S SUBMISSION OF THE LICENSE APPLICATION. 

As Adelphia explained in its Further Written Comments, the Division should recommend a time period by which the issuing authority and cable operator have either completed their respective ascertainment, or waived their right to do so accordingly.
 It would be premature for the cable operator to submit any meaningful proposal for renewal until such time as the parties have had ample opportunity to complete their review. Moreover, given that the cable operator’s proposal should address all identified future community needs, it follows that the proposal includes ascertainment information gathered by the issuing authority.   That said, given the volume of renewal activity to be performed by the parties during the renewal period, the ascertainment phase cannot continue indefinitely, as a matter of pure practicality. Rather, there should be a recommended date by which the review should be completed, which period should provide ample time for the operator to address the ascertainment findings in its proposal.

The Issuing Authorities, et. al. Comments oppose a renewal guideline advocating a time period by which ascertainment should be completed.
 The rationale provided by the Issuing authorities et. al. to support the opposition, however, actually underscores the importance of having a recommended date certain by which ascertainment should be completed. Indeed, as the Issuing authorities et. al., state:

“[I]t is most critical that filing of a formal proposal should be subject to the Issuing Authority having determined that the ascertainment period has concluded, and should follow Licensee disclosure to Issuing Authority of legal pre-conditions to and effects of filing the formal proposal…”

While the Issuing Authority should have an opportunity to complete its ascertainment review, it cannot be the case that such an opportunity was intended by Congress to be indefinite, without time constraint, as the Issuing authorities et. al. suggest.
 Instead, Congress specifically enacted the thirty-six (36) month renewal proceeding, with the clear intention of the ascertainment phase constituting the initial phase, followed by the submission, and review, of the cable operator proposal.
 

The position articulated by the Issuing Authorities et. al., is that the last eighteen months of the renewal process is when the municipal officials “best understand renewal needs and ascertainment priorities.”
 This position is precisely why the Division should recommend guidelines to expedite the renewal proceeding as intended by Congress- to have the ascertainment phase completed at the beginning of the renewal process- not at the end. To commence ascertainment in the last eighteen (18) months of the renewal period would inevitably place parties in a hurried negotiation, and could very well lead to exhaustion the thirty-six (36) month renewal period prior to an agreement being reached. 

Thus parties should commence ascertainment concurrent with the beginning of the thirty-six (36) month renewal period, with a set date for completion which would allow sufficient time for the cable operator to review the issuing authority findings, prepare and submit a proposal, and leave ample time for review of the proposal by the issuing authority.  

Accordingly, for the reasons set forth above, and as Adelphia set forth in its Further Written Comments, the Division should recommend a time by which the parties should have either completed their ascertainment, or be presumed to have waived their right to do so accordingly.  

THE LICENSE APPLICATION SETS FORTH INFORMATION SUFFICIENT FOR AN ISSUING AUTHORITY TO MAKE A DETERMINATION OF LICENSE RENEWAL.

As Adelphia stated in its Further Written Comments, with the proposed revision of the License Application, the Division has made substantial progress towards promoting efficiency in the license renewal process.  Adelphia has, however, recommended some suggestions relative to areas where the License Application requests information that would not further this purpose.
 Notwithstanding, the information otherwise collected in the License Application is sufficiently comprehensive for a respective issuing authority to make an informed renewal decision, i.e. granting or denying the renewal proposal. 

In their respective comments, however, some parties suggest the Division require additional information be sought in the License Application.  As further explained, this information is so granular in detail and scope, that its inclusion in the License Application would serve only to further decelerate the renewal process. Further, much of this information should likely either be known through periodic filings the cable operator is required to make with the issuing authority, or should have been gathered during the ascertainment phase- well before the filing of the cable operator’s License Application.

Indeed, the Initial Comments of Brookline, et. al., in addition to other requests discussed below, suggest very detailed and specific information regarding the number of commercial businesses in a given franchise area.
   This request, as explained, is unduly burdensome, and would further no apparent aspect of the relevant federal
 or state
 renewal criteria. In order to gather the information sought, cable operators would need to conduct a physical street-by-street survey of commercial establishments in each franchise area, evaluating the potential for availability of service to each such business. This survey would likely need to be performed by third-party contractors, on an hourly paid basis, at significant expense.
  Moreover, there is no stated, or otherwise perceived, goal that would be furthered either streamlining the renewal process, or that would otherwise meet one of the renewal criteria set forth under federal or state law.           

Similarly, the Issuing Authorities, et. al. Comments identify at least six (6) additional recommendations for gathering information in the License Application.
 Upon review of these requests, however, some of the information sought should have been gathered by the issuing authority during the ascertainment phase of the renewal proceedings. Other requests seek information the issuing authority already has by virtue of cable operators’ periodic filings. For instance, the Issuing Authorities, et. al. seek:  

“[K]nown access channel signal quality problems arising from cable system or institutional network (I-Net) technical distribution plant problems”;  

Explanation of Licensee’s intent to “transmit access channel signals upstream to the head-end or hub-site through upstream Institutional Network Channels (I-Net) on a separate I-Net or via residential cable system upstream channels...”;

Whether Licensee will “maintain head-end or origination point modulators and/or demodulators used for access signal distribution”; 

The number of “locations in the Cable System are usable and used for remote video originations”; 

The “list of origination sites and number of existing fixed and portable modulators made available by Licensee”; and “PEG Access channels are currently provided.” 

In fact, the number of PEG channels in the current line-up in a given community, for example, is already known to issuing authorities through annual notices cable operators are obligated to file with each municipality (and through the rate card the Division now recommends be filed in the License Application). Moreover, this information could readily be gathered by the issuing authority during the ascertainment proceeding, when the review of the particularities of all community needs, e.g. public access (“PEG”) and institutional networks (“I-NET”), are most appropriately reviewed.  In fact, the Division’s License Application, as modified in accordance with Adelphia’s prior comments, requests comprehensive information regarding the cable operator’s proposal to meet community needs, including PEG and I-NET. 

Accordingly, the License Application, together with the community needs information assembled by the parties through the ascertainment process, endows upon the issuing authority information sufficient to make an informed decision whether to grant or deny the proposal in light of the relevant criteria under federal and state law.  

Conclusion

For the reasons set forth above, and as further detailed in the Adelphia Further Written Comments, the Division should find that the License Application be filed as the cable operator’s proposal for renewal.  The Division should also determine that the License application be filed subsequent to the completion of the ascertainment process. The Division has made substantial progress towards simplification of the License Application to promote efficiency in the renewal process, and should not include additional requests for information in the License Application that are more relevant for discovery during the ascertainment phase of the proceedings.






Respectfully submitted,

Adelphia Cablevision Corp., 

Century Berkshire Cable Corp., 

Chelsea Communications, LLC, 

FrontierVision Cable New England, Inc., 

Martha’s Vineyard Cablevision, L.P., and 

Mountain Cable Company, L.P, all d/b/a Adelphia Cable Communications






By Their Attorneys,

	
	Jeffrey Fialky, Esq.

Leslie Brown, Esq.

Thomas Wilson, Esq.

Adelphia Communications

200 Minuteman Road, Suite 102

Andover, MA 01810

(978) 557-2051

(978) 686-3580 (fax)
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� Formally, the Community Antenna Television Division. See M.G.L. c. 166A, § 2.


�  C.T.V. 03-03, Investigation by the Cable Television Division of the Department of Telecommunications and Energy on its Own Motion to Review the Form 100, initial comments of Adelphia Communications, November 10, 2003 (“Adelphia Initial Comments”).





� C.T.V. 03-03, Investigation by the Cable Television Division of the Department of Telecommunications and Energy on its Own Motion to Review the Form 100, Further Written Comments of Adelphia Cablevision Corp., Century Berkshire Cable Corp., Chelsea Communications, LLC, FrontierVision Cable New England, Inc., Martha’s Vineyard Cablevision, L.P., and Mountain Cable Company, L.P, all d/b/a Adelphia Cable Communications, June 25, 2004 (“Adelphia Further Written Comments”).





� C.T.V. 03-03, Investigation by the Cable Television Division of the Department of Telecommunications and Energy on its Own Motion to Review the Form 100, Initial Comments of The Town of Dartmouth (“Dartmouth Comments”); Initial Comments of the Town of Acton (“Acton Comments”); Initial Comments of the Town of Randolph (“Randolph Comments”); Initial Comments of Charter Communications (“Charter Comments”);  Initial Comments of the Towns of Brookline, Canton, and Milton, and the City of Newton (“Brookline, et. al. Comments”);  Initial Comments of Comcast Cable Communications, Inc. (“Comcast Comments”); Initial Comments of the Town of Lexington (“Lexington Comments”);  Initial Comments of the Town of Amherst (“Amherst Comments”); Initial Comments of Issuing Authorities and Access Centers and the Massachusetts Chapter of the Alliance Community Media. Boston Community Access and Programming Foundation, Inc., Cambridge Community Television, Inc. Dartmouth Community Television, Falmouth Television, Inc., Malden Community Access Television, Inc., The Massachusetts Chapter of the Alliance for Community Media, Newton Communications Access Center, Inc., Pittsfield Community Television, Inc., Plymouth Area Community Television, Inc., Winchester Community Access & Media, Inc., Worcester Community Cable Access, Inc., June 25, 2004 (“Issuing Authorities, et. al. Comments”).


� Notice, at 4-5


� Id., at 5.


� See Initial Comments of Brookline, et. al., at 2; see also Initial Comments of the Town of Acton, at 2.


� 47 U.S.C. § 546(f).


� Id.


� Initial Comments of Brookline, et. al., at 2.


� M.G.L. c. 166A, § 13.


� 47 U.S.C. § 546(c)(1).


� 47 U.S.C. § 546(f).


� M.G.L. c. 166A, § 14.


� Adelphia Further Written Comments, at 3-5.


� Issuing Authorities, et. al. Comments, at 6-7.


� Id., at 7.


� See Issuing Authorities, et. al. Comments, at 7.


� 47 U.S.C. § 546, establishes a two-stage process.  The first stage is a proceeding, commonly referred to as the ascertainment period, during which the issuing authority reviews the operator’s past performance, and “identif[ies] future cable-related community needs and interests.” At the completion of the first stage ascertainment proceeding, the franchise issuing authority may require the cable operator to submit a proposal for renewal. H.R. Rep. No. 934, 98th Cong., 2nd Session. 1984, 1984 U.S.C.C.A.N. 4665, at 59. 


� Issuing Authorities, et. al. Comments, at 7.


� See Adelphia Further Written Comments, at 3-9.


� Initial Comments of Brookline, et. al., at 4.


� See 47 U.S.C. § 546; 47 U.S.C. § 541(a)(4).


� See M.G.L. c. 166A, § 5.


� Given that Adelphia does not have a job function that would ordinarily perform this survey function, it would be obligated to retain third-party contractors, to avoid the alternative of having to reassign employees from their ongoing essential job functions.


� Issuing Authorities, et. al. Comments, at 3-4.
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