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Introduction


Charter Communications Entertainment I, LLC d/b/a Charter Communications Massachusetts (hereinafter “Charter”) respectfully submits the following Reply Comments pursuant to the August 11, 2003 Order Opening a Notice of Inquiry to Review the Form 100, the License Application (the “Order”) issued by the Cable Television Division of the Department of Telecommunications and Energy (the “Cable Division” and “Department,” respectively).   


Initial Comments were timely filed by Charter and three other cable companies, Adelphia Communications (“Adelphia”), Comcast Cable Communications, Inc. (“Comcast”) and RCN; and the municipalities of Canton/Winchester (joint comments), Lancaster, Lexington, Lowell and North Brookfield.  The Initial Comments of the four cable companies strongly supported the Cable Division’s proposal to create separate forms to govern initial and renewal licensing and also offered very specific suggestions for updating and streamlining a proposed new revised Form 100 for renewals, with both Charter and Comcast offering proposed redrafts.
  Comcast also separately asked the Cable Division to adopt “Recommended Best Practices” for informal renewals under 47 U.S.C. § 546(g), including joint discussion of ascertainment procedures, milestone dates and regular status reports.   


Charter endorses many changes suggested by the other cable companies, along with a few changes proposed by municipalities.  Attached hereto as Exhibit A (Revised) is a version of a new Form 100 for license renewals which reflects those changes that are appropriate.
   As detailed herein, the vast majority of changes to the Form 100 suggested by the municipalities are unreasonable or unsuitable for incorporation within an initial renewal form under Massachusetts and federal law and practice.    Comcast has also proffered meaningful suggestions for the Cable Division to consider in establishing a set of “Best Practices” to guide the informal license process and limit the opportunities for licensing negotiations to languish until the end of the license negotiation period.    Much of the commentary on licensing offered by the municipalities is, frankly, unhelpful or contrary to law.  


Accordingly, as discussed in more detail below, the Cable Division should adopt a revised Form 100B for renewals and promulgate a set of “best practices” for use by cable companies and municipalities in informal licensing efforts.

Argument

I. THE FORM 100 SHOULD BE SUBSTANTIALLY STREAMLINED FOR USE IN RENEWAL LICENSING PROCEEDINGS.

A. Charter Continues to Support its Draft Proposed Form, With Some Additional Refinements, Based on Similar Comments Submitted by Other Parties.


Comcast and Adelphia have furnished detailed submissions that are substantially in line with the arguments and suggestions made in Charter’s Initial Comments in this docket.
    Both make the essential points that the current licensing form is decades old, was used primarily for initial licensing rather than renewal licensing, and was developed prior to enactment of many current federal and state law provisions protecting consumers.
  Thus, the form must be updated and substantially streamlined to tailor it for renewals, eliminate redundancies and anachronisms, and make it a truly useful tool in modern renewal licensing discussions.    


The attached Exhibit A (Revised) incorporates worthwhile changes suggested by other commenters.  Discussion of these points follows.

“I.
IDENTIFICATION”


Comcast’s suggestion (at 4) of the use of “Authorized Officer” in place of “Chief Executive” is reasonable and should be adopted.

“II.
LOCAL INFORMATION”


Upon further reflection, Charter agrees that combining the “Local Information” and “Technical Information” sections into a single section to be called “Cable System Information” is reasonable.
   Notwithstanding, question 9 on the current form should be deleted and the technical information questions could be consolidated into a single question that asks for a detailed technical description of the system.
   If system maps are going to be provided as part of the new renewal Form 100, Charter strongly agrees with the suggestion that Form 100 maps provided for public review not include detail on system electronics and other confidential and proprietary technical data.
   During licensing renewal proceedings, Charter provides municipalities with strand maps of the local system and agrees to allow review of maps with full technical detail only (i) upon request by the municipality, (ii) in Company offices, and (iii) subject to confidentiality provisions.  The Form 100 should not undercut these reasonable protective measures.   

“III.
SERVICES”


All the cable company commenters propose to delete these anachronistic questions and either supply the current channel lineups or delete the entire section as unnecessary, in light of existing requirements for furnishing municipalities and customers with annual notice of services, rates and policies.
   Charter supports deleting the question relative to information regarding local origination programming, which is not required under applicable laws and is not part of licensing discussions.
  Companies that have local origination programs can tout them in the “catch-all” question allowing for submission of “additional information” to support the renewal request (see, e.g., Exhibit A (Revised) at question 15).   

“IV.
RATES”


Charter supports the position of the other cable companies that these outdated questions either be deleted entirely or satisfied for informational purposes by attachment of relevant pages from the annual notice of services, rates and policies.
   

“V.
TECHNICAL INFORMATION”


See discussion in connection with Section II (Local Information) above.

“VI.
APPLICANT AND OWNERSHIP INFORMATION”


Charter agrees with the comments of other cable companies that annual reports of publicly traded corporations to their stockholders can satisfy current question 28.
   The obligation to provide detailed licensing information in jurisdictions outside of the Commonwealth is unnecessary and should be limited in this revised renewal Form 100.
  Information and licensing within Massachusetts is available on the Cable Division website and need not be specified in the Form.
  Charter also agrees with Adelphia (at 2), and differs from Comcast (at 6), that the information on bonding, insurance and EEO policies need not be addressed in the Form 100.
  While these elements certainly must be addressed by statute in the final renewal license,
 they are already in the existing license.  There is no reason to include them in the Form 100 when they can be subject to modification during renewal discussions and proposals.   Charter continues to contend that current Question 35 is unnecessary and should be deleted.

“VII.
TRANSFER OR ASSIGNMENT”


These questions are unnecessary in light of state-mandated use of FCC Form 394 in transfer proceedings.

“APPENDICES”


Charter continued to support its re-drafts of the local information, ownership information, pro forma and equity financing appendices.  The text in Exhibit A (Revised) has been adjusted in some places to reflect reasonable additional changes and suggestions from other parties.
  Upon reflection, Charter questions whether the “Explanation of Attachment 2 ("Ownership Information")” continues to be necessary.  Charter does not oppose, in general, the somewhat different provisions offered by Comcast that also seek to improve the balance between useful information to the municipality and grossly excessive burden to the cable company.
 

B. The Municipal Comments on Form 100 Should Be Rejected as Unsubstantiated and Unreasonable.


The municipal commenters generally fail to grapple seriously with the outdated elements of the current Form 100 as applied to renewals.  Among other things, they ignore that municipalities have an existing license to use as a starting point, generally have years of operational experience with the operator or predecessors, and already have received detailed filings from the operator on at least an annual basis and during prior transfer proceedings.  This eliminates the need to start with a burdensome and voluminous renewal form.
  The municipalities also use the current form as a starting point for requesting cable operators to produce additional, even more burdensome information – much of which has nothing to do with legitimate areas on inquiry under state and federal cable licensing laws.   

Accordingly, with the exception of minor wording suggestions that are reflected in the text of Exhibit A (Revised), the changes to the Form proposed by the municipal commenters should be rejected in their entirety.  Among the specific problems are the following.  



1.
Refusal to Acknowledge Need for Changes to Existing Form.   
Several communities, notably Canton/Winchester (at 3), Lancaster (at 3-6) and Lowell (at 1), offer blanket, unsubstantiated statements that the current entries on the Form 100 are “important” to the licensing process and should be kept in their entirety.  These conclusory statements ignore the undisputed facts -- highlighted in the Cable Division’s Order -- that the current form was adopted in the early days of franchising, was predominantly used for initial licensing under different processes and standards than are used in renewals, is substantially duplicative of laws and regulations enacted in intervening years, and needs to be comprehensively rethought for use in a renewal context in the 21st Century.   The municipalities’ failure to offer any concrete explanations why particular information categories are necessary is itself strong evidence of the need to shorten the Form.  

In particular, the claim that ten year system data and ten year pro formas are both necessary and not burdensome is absurd.  Such data is not regularly collected or reported under applicable laws and would have to be researched, compiled, analyzed and produced for each municipality in the renewal window– a time consuming and expensive task that produces data of no importance to license negotiations between a municipality and a well-established cable company.  Furthermore, cost and revenue data at the level suggested by the municipalities is competitively sensitive and should not be publicly disclosed.  



2.
Additional Information Categories.   


Several municipalities, especially Canton/Winchester (at 2), Lancaster (at 3-6) and Lexington (at 1-2), request that the Cable Division expand the Form 100 for renewals to include a laundry list of additional information categories.   These requests are unreasonable and inappropriate for the following reasons and should be rejected.      


First, requests that seek to require specific information regarding non-cable services (such as telephone or cable modem services)
 are not relevant to the cable licensing process under the federal Communications Act.
    A franchising authority may examine past performance of the cable operator and its proposal for renewal, consistent with applicable federal law,
 and not micromanage the delivery of customer-benefiting non-cable services.   Furthermore, as all franchise fees are capped by law to total not more than five percent (5%) of gross cable revenues, 
 municipalities have no legitimate claim on revenue from non-cable services.  Inclusion of such financial information in the Form 100 is inconsistent with applicable law and otherwise inappropriate, confusing to municipal officials and the public, and unduly complicating to the licensing process.


Second, requests for submission of detailed “plans” for handling customer service inquiries, in addition to the voluminous customer service information provided to subscribers and municipalities annually under the Department’s regulations, are unnecessary and inappropriate.
   Municipalities that desire additional, more detailed information can raise specific questions during the licensing process.


Third, there is no need for anticipatory “level playing field” questions in the Form 100.
   Licenses are non-exclusive by law
 so the municipality need not solicit a threshold inquiry regarding the operators’ willingness to accept the existence of another licensee.    Whether an operator will seek contractual protections against the municipality’s ability to grant a license to a competing licensee on radically different terms and the specific provisions to be sought are matters to be discussed during the licensing process. 


Fourth, questions about cable company ownership of programming are both unnecessary and irrelevant.
  Few cable companies own programming channels.
  The major cable programming services (CNN, ESPN, Lifetime, Discovery, etc.) are wholly independent of cable operators.  Moreover, franchising authorities have been expressly prohibited from reviewing or vetoing a cable company’s choice of individual programming services.   Further, a cable company’s annual report (provided in connection with other requests) is likely to provide the municipality with relevant general information about the nature of the operator’s programming interests.  


Finally, there is no need to include specific questions or schedules relative to "pass through" costs to subscribers.
  Ordinarily, cable companies will pass through all costs permitted to be charged under applicable law.
  If a cable operator elects not to pass through particular cost categories, it is free to discuss that benefit to the municipality as an additional factor in the "additional information" question on the Form (i.e., Exhibit A (Revised), question 15).

II. THE CABLE DIVISION SHOULD ISSUE “BEST PRACTICES” TO ASSIST THE INFORMAL LICENSING PROCESS.


Charter supports the suggestion that the Cable Division promulgate informal guidelines to assist cable companies and municipalities that elect to conduct license negotiations using the so-called informal process.
  In particular, such guidelines should include a recommendation that the parties confer shortly after the filing of the initial "626 letter" and try to agree upon a procedural schedule that should be filed with the Cable Division; a presumptive deadline for completion of ascertainment of 18 months before license expiration; and the filing of progress reports on either a quarterly or semi-annual basis, as agreed to by the parties.   This type of regularized process with milestone dates and disclosure of progress to the Division is consistent with some of the municipal comments
 and should assist the parties in making progress on license negotiations well in advance of license and allow either party to shift towards a formal process as needed if intractable disputes develop.   


Lancaster’s request that the Form 100 be filed at the beginning of the licensing process, be filed at the completion of the process, and be continually revised through the course of the license negotiation period (necessitating a separate "revision control appendix"), is unworkable, excessively burdensome and inconsistent with proper licensing practice under applicable law.
   The parties should spend the federal law negotiation period in working on the license itself and not in repeatedly updating a state-mandated form that kicks off the licensing process.   Also, North Brookfield's request to reopen renewal licenses prior to expiration (at 1) is violative of federal law, which permits findings to be reopened in very limited circumstances.
     

Conclusion


For the reasons stated above and in Charter’s Initial Comments filed on November 10, 2003, the Cable Division should create separate forms for the initial and renewal licensing processes, respectively, and promulgate a new form for use in renewal licenses substantially in the form attached as Exhibit A (Revised) hereto.  The Cable Division also should promulgate "best practices" guidelines for informal license renewals.
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� 	The municipalities that commented on the issue (e.g., Canton/Winchester at 3) agreed that there 


should be separate forms for initial and renewal licenses.   Despite this concession, the municipalities, other than Lexington, failed to offer suggestions for streamlining the Form 100 for renewals to eliminate the detailed information that is appropriate only in an initial licensing context, where there is no experience with the operator.  





� 	Charter notes that RCN has proposed streamlining many provisions of the Form 100 applicable to 	initial licensing.  Apart from noting that many of RCN’s proposed changes are also applicable to 	the renewal process, Charter will not comment on the content of the variation of the form that will 	be used for initial cable licenses.


	


� 	Charter also has no problems with Comcast’s proposed name for the new form of “Form 100R.”





� 	The Initial Comments of Charter are hereinafter referred to as “Charter Comments.”   The Initial 


Comments of Comcast (which incorporates a revised draft renewal form) and Adelphia are referred to as “Comcast Comments” and “Adelphia Comments,” respectively.  





�	See Adelphia Comments at 1; Comcast Comments at 2-4.   


� 	See Comcast Comments at 4.





� 	As suggested in Charter’s Comments (at 5), Charter generally agrees with Adelphia’s argument (at 


2) that this section could be deleted from the Form 100 and reserved for discussion later in the licensing process as proposals are exchanged.   





� 	See Comcast Comments at 4-5.


� 	See Adelphia Comments at 2; Comcast Comments at 5-6; RCN Comments at 1.





� 	See Comcast Comments at 6.





� 	See Adelphia Comments at 2; Comcast Comments at 6; RCN Comments at 1.





� 	See Adelphia Comments at 2; Comcast Comments at 6-7.  Including Securities and Exchange 	Commission Forms 10K and 10Q is unnecessary and not pertinent to the renewal process.





� 	See Adelphia Comments at 2; Comcast Comments at 6-7;  see also Lexington Comments at 2 


(suggesting that a numerical summary by category is preferable to a list of individual 


communities, which “does not supply a significant amount of useful information for the licensing 


process”).  








� 	See Adelphia comments at 2.





� 	See Lexington Comments at 2 (stating that EEO information is not useful for licensing process).





� 	See G.L. c. 166A, § 5.





� 	The form also has been revised to delete references to social security and E. I. numbers, which 


complicate compiling the forms and, more importantly, raise privacy and ant-fraud concerns when they are disclosed in the public record.


� 	Charter strongly believes that the burdensome pro forma appendix should be deleted or, at a


minimum, be very substantially revised.  Comcast Comments mention that a substantially revised pro forma is attached (see Comcast Comments at 7) but such revised pro forma is unfortunately not included in the version available on the Cable Division's website.





� 	Canton/Winchester requests (at 2) that the Cable Division should specify its own views on the “burden” associated with the Form 100 and the particular sections that are “outdated.”  It is self-evident that a decades-old form developed for use in initial licensing processes, which requires compilation and analysis of up to twenty years of system and financial data for every community in the licensing window period, is both burdensome and outdated for use in the renewal process.   The Cable Division properly determined the Form 100 should be comprehensively reviewed, updated and streamlined. 


� 	E.g., Lexington at 1; Lancaster at 3-4, 6.





� 	See, e.g., 47 U.S.C. § 541(b)(3)(D).





� 	47 U.S.C. § 546(a) and (c).





� 	47 U.S.C. § 542(b) (franchise fees may not exceed "5 percent of such cable operator's gross 


revenues, derived in such period from the operation of the cable system to provide cable services.") (emphasis supplied).





� 	E.g., Lexington at 1; Canton/Winchester at 1; Lancaster at 4; see 207 CMR 10.00 et seq.





� 	See 47 U.S.C. § 546(c) (municipality can consider "quality of operator's service, including signal 


quality" during franchising process).





� 	E.g., Lancaster at 3.





� 	See G.L. c. 166A, § 3.





� 	E.g.,  Lancaster at 4-5; Lowell at 1-2.





� 	For example, of the hundreds of programming channels available today, Adelphia owns none, 	Charter has a partial interest in one niche service (Digeo), while Comcast has interests in fewer 	than 10.





� 	E.g. Canton/Winchester at 1; Lancaster at 5.





� 	See, e.g., 47 U.S.C. § 542(c) (itemizing subscriber bills); § 543 (regulating basic tier and 


equipment rates).





� 	Comcast Comments at pp. 7-9.





� 	E.g., North Brookfield at 1; Lancaster at 6.





� 	See Lancaster Comments at 7.





� 	47 U.S.C. § 545 (franchises can be modified only by mutual consent or upon showing by cable 


company of commercial impracticability or other programming changes are reasonable).
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