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Dear Senator Tarr and Representative Ferrante,

I am providing to you today a report of the Office of the Inspector General (OIG) in
response to your request for a review of the process used by the Board of Elementary and
Secondary Education (BESE) and the Department of Elementary and Secondary Education
(DESE) in the granting of a charter to the Gloucester Community Arts Charter School (GCACS).
The purpose of the review was to ascertain whether that process complied with the requirements
of law, regulation, and procedure governing the granting of school charters in Massachusetts.

You have recently requested that I issue my report to you in advance of consideration by
the House of Representatives of pending legislation, House Bill 4410 - An Act Relative to the
Achievement Gap, related in part to the subject of charter schools. This report is responsive to
that request. If further information relative to this subject matter becomes available, the OIG
will provide a supplemental report to you at that time.

This report is divided into two parts. The first contains the content of the notice |
provided to Governor Patrick on January 2, 2009, and to you subsequently in accordance with
the rules of procedure of the OIG (945 CMR 1.09(3)(c)), related to the issue of whether the
charter granted by BESE to GCACS had been awarded in accordance with applicable laws,
regulations and procedures. The second contains investigative information developed during the



course of the review that is not directly related to the issue of whether the GCACS charter was

validly awarded, but which otherwise is responsive to your request.

PART ONE: Contents of notice to Governor Patrick

Questions about the process used by BESE and DESE in granting the GCACS charter
have caused controversy from the outset, as evidenced by Governor Patrick twice requesting that
BESE rescind its vote and restart the process, and by the Joint Legislative Committee on
Education’s (Joint Committee) conducting an investigative oversight hearing in Gloucester in
June, 2009 about the legitimacy of the process. This investigation, conducted upon your request,
represents another review of this process that the OIG hopes will provide additional insight into
the history of events leading to the current controversial status of the GCACS charter.

A synopsis of the findings of the first section of this review is as follows: 1) The OIG
concludes that Massachusetts laws and regulations require that before a charter school applicant
group may be granted a charter by the BESE, the DESE must first determine that the its
application has met certain specified criteria; 2) the OIG concludes that the DESE Charter
School Office (CSO) conducted the comprehensive application process established by the BESE
and DESE in accordance with law and regulation and that at the end of that process the CSO
concluded that the GCACS application had failed to meet the required criteria; 3) the OIG finds
that the procedures established by BESE and DESE for the 2008/2009 Charter School
application cycle prohibited the DESE commissioner from making a recommendation that the
Board award a charter to an applicant group whose application did not meet the stated criteria for
a charter in the application as corroborated by the CSO; 4) the OIG finds that DESE
Commissioner Mitchell D. Chester recommended that the BESE award a charter to GCACS in
contradiction of the process, constituting a procedural error; 5) the OIG finds that Commissioner
Chester did not conduct any process by which he made an independent determination that the
GCACS application had met the required criteria; 6) the OIG concludes that because DESE
never made a determination that the GCACS application met the criteria, it was beyond the legal
authority of BESE to grant a charter to GCACS; 7) the OIG concludes that the process used in
approving the GCACS charter was procedurally defective; and 8) the OIG concludes that



BESE’s granting of the charter was without authority of law. For these reasons, the OIG
concludes that the charter should be deemed void.

Before its approval of the GCACS charter, the BESE had never awarded a charter to an
applicant group that the CSO had not recommended for approval based upon a criteria-based
determination. The administration of a rigorous criteria-based approval process serves as a
safeguard to assure that the decision-making process is objective and fair. At the February 24,
2009 meeting of the BESE, Commissioner Chester did not make a criteria-based
recommendation; instead he made a general recommendation to the BESE at its meeting, stating,
“This is a school that in my mind is viable, has a great chance of success, has put together a
sound plan, and therefore rises to the level of warranting approval on your part.” Upon this
recommendation and without any representation having been made to the BESE that the GCACS
application had met the established criteria, BESE approved the grant of the charter.

The OIG concludes that Commissioner Chester did not act with intentional disregard of
law or regulation in making his recommendation for approval of the GCACS charter application.
Instead, it is clear from the record and from interviews that he acted under the mistaken belief
that the CSO review process was an advisory one and that the commissioner was unilaterally
responsible for making the decision about charter school recommendations. The OIG also
concludes that Commissioner Chester acted under the mistaken belief that charter school
applicants do not have to meet all of the criteria or any particular subset of the criteria in order to
be approved for a charter, but only enough to convince the commissioner that the charter school
will be viable and have a chance of success. Later in this report, a summary of the commissioner
Chester’s response to these issues is presented.

Neither Commissioner Chester nor anyone else at DESE has had any real explanation for
why they violated a procedure that stated, “The [DESE] commissioner will not recommend that
the Board award charters to applicant groups whose applications do not meet the stated criteria
for a charter in the application, as corroborated in the final interview of the applicant group by
the Charter School Office.”* During his interview with the OIG, Commissioner Chester
appeared not to have known that such a requirement existed. When asked about it, he

commented, “lI make the recommendation, otherwise, you don’t need a commissioner.”

1 «Application for a Massachusetts Public Charter School, Commonwealth and Horace Mann, 2008-2009, Copyright 2008 (the
2008-2009 Application), p.3.



Ironically, this same requirement exists as part of the 2009/2010 application cycle and appears
today on DESE’s website:? Given the fact that no instance had occurred previously whereby a
commissioner made a recommendation for approval of a charter that was at odds with the CSO
recommendation, it is not inconceivable that this requirement had never become an issue
previously.

In contrast to Commissioner Chester’s opinions, the OIG concludes that Massachusetts
has a charter school application and approval process that is criteria-based, according to law and
regulation, and that the BESE and Commissioner Chester do not have the legal authority to grant
charters to applicants that do not meet those criteria. Furthermore, the OIG concludes that
Commissioner Chester’s interpretation contradicts 603 CMR 1.05(1) that states in part: “The
Department of Education will review charter applications to ensure that the applicant has
demonstrated ability to: [followed by criteria (a) through (i)].” In addition, the OIG concludes
that Commissioner Chester’s interpretation contradicts the procedures and requirements set forth
in the “Application for a Massachusetts Public Charter School, Commonwealth and Horace
Mann, 2008-2009.”

In short, the OIG concludes that for future applications Commissioner Chester and the
BESE can either take action to change the regulations and procedures governing the
authorization of charter schools, or they must follow existing regulations and procedures.

Massachusetts has been recognized as a national leader in the authorization,
establishment, and oversight of charter schools. In 2003, the Commonwealth was ranked first
out of twenty-four charter school states in quality of charter school authorization by the Thomas
B. Fordham Foundation in Washington, D.C.® Massachusetts is also a founding member of the
National Association of Charter School Authorizers and a participant in the development of its
Principles and Standards for Quality Charter School Authorizing.* The Principles and
Standards for Quality Charter School Authorizing states that “a quality authorizer implements a
comprehensive application process that follows fair procedures and rigorous criteria and grants

charters only to those developers who provide a clear and compelling mission, a quality

2 “The Commissioner will not recommend that the Board award charters to applicant groups whose applications do not meet the
stated criteria found in Appendix H of the application, as corroborated in the final interview of the applicant group by the Charter
School Office. Application for a Massachusetts Public Charter School 2009-2010, p.3.
http://www.doe.mass.edu/charter/new/?section=app

% Charter School Authorizing: Are States Making the Grade? June 2003. The Thomas B. Fordham Institute. Washington, DC

4 Principles and Standards for Quality Charter School Authorizing. 2009. National Association of Charter School Authorizers
Chicago, IL
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educational program, a solid business plan, effective governance and management structures, and
evidence of the applicant’s capacity to carry out its plan.” Massachusetts has established and
implemented a criteria-based authorization system predicated on virtually the same rigorous
criteria recommended in Principles and Standards for Quality Charter School Authorizing. The
fact that Massachusetts has created and implemented such a system is a positive reflection on the
leaders and organizations that helped to do so. A comparison of the criteria recommended in
Principles and Standards for Quality Charter School Authorizing with Massachusetts’ criteria
for approval demonstrates one of the major reasons why Massachusetts was considered to have
had the best authorization system in the United States in 2003. It also provides context and gives
significance to the fact that in the GCACS case, the CSO concluded that the GCACS application
did not meet the criteria in the same three areas of charter school accountability that form the
basis for criteria-based approval in Principles and Standards for Quality Charter School
Authorizing, i.e., creating an academic program that will support student achievement,
organizational viability, and faithfulness to the proposed mission described in the charter
application.

The OIG review consisted of a review of records provided to OIG by BESE and DESE
and interviews with DESE Commissioner Chester, DESE Associate Commissioner Jeffrey R.
Wulfson, DESE Charter Schools Director Mary R. Street, and DESE New Schools Development
Coordinator Ruth E. Hersh.

The main relevant legal authority for the OIG’s conclusion that Massachusetts has
established a criteria-based approval process is the following:

1) M.G.L. c. 71, § 89(f)° that states in part: “the board of education shall establish the

information needed in an application for the approval of a charter school . . . .”

2) 603 CMR 1.04(1)° (Criteria for Assessment and Approval of Charter Applications,

Awarding of Charters) that states in part: “There shall be a two-stage application process

leading to the granting of a charter. Applicants shall submit to the Department

> M.G.L. c. 71, § 89 (f). “The board of education shall establish the information needed in an application for the approval of a
charter school; . ...”

®1.04: Charter Application and Procedures for Granting Charters
(1) Charter Application Process. There shall be a two-stage application process leading to the granting of a charter.
Applicants shall submit to the Department prospectuses and final applications in accordance with the schedule,
application form, and guidelines established by the Department. Following the submission of prospectuses, the
Commissioner will invite selected applicants to submit final applications.



prospectuses and final applications in accordance with the schedule, application form,

and guidelines established by the Department.”

3) 603 CMR 1.05(1)" (Criteria for Assessment and Approval of Charter Applications,

Awarding of Charters) that states in part: “The Department of Education will review

charter applications to ensure that the applicant has demonstrated ability: [followed by a

list of criteria (a) through (D];

4) DESE’s “Application for a Massachusetts Public Charter School, Commonwealth and

Horace Mann, 2008-2009.” This document is promulgated pursuant to M.G.L. c. 71, 8

89(f) and 603 CMR 1.04(1) and sets forth procedures and criteria used in the criteria-

based approval process.

In accordance with the above cited laws, regulations, and procedures, the CSO conducted
a criteria-based review of the GCACS application and determined that, “The [GCACS] founding
group is not recommended to be chartered because overall they do not meet the criteria for the
final charter application.” The CSO reported its conclusion on February 4, 2009 in a document

entitled “Charter School Recommendations — Application Cycle 2008-2009” stating:

GLOUCESTER COMMUNITY ARTS CHARTER SCHOOL.
CSO RECOMMENDATION: DO NOT RECOMMEND

The founding group is not recommended to be chartered because overall they did not
meet the criteria for the final charter application. During the interview, they

7'1.05: Criteria for Assessment and Approval of Charter Applications, Awarding of Charters

(1) Criteria for Assessment and Approval of Charter Applications. The Department will review charter applications to

ensure that the applicant has demonstrated ability:
(a) to further the purposes for establishment of charter schools specified in M.G.L. c. 71, § 89.
(b) to conform with M.G.L. c. 71, 8 89, and all other applicable laws and regulations, including any guidelines the
Board may issue, and including those related to English learners and students with disabilities;
(c) to assure that the charter school will meet its enrollment projections through demonstration of need and support
for the proposed charter school in the communities from which students would be likely to enroll;
(d) to demonstrate that the applicant will be able to provide educational models, including programs, curriculum,
and teaching methods that can be replicated by other public schools;
(e) to develop a management structure and plan which enables the charter school to achieve the goals and mission
set forth in its charter, including the selection, role, and responsibilities of the board of trustees;
(f) to assure that students will meet the same performance standards and assessment requirements set by the Board
for students in other public schools;
(9) to develop an accountability plan, at the end of the first year of the school's charter, establishing specific five-
year performance objectives to help measure the school's progress and success in raising student achievement,
establishing a viable organization, and fulfilling the terms of its charter;
(h) to administer its educational programs, school operations, and finances effectively;
(i) to establish a process to provide to students, parents, the Board, other interested parties, and the public all
information required by law and regulation, as well as to provide other information the Board may request;
(j) to develop an enrollment policy consistent with 603 CMR 1.06;
(k) to ensure the thoroughness and accuracy of the charter school application; and
(1) to demonstrate that the applicant has access to school facilities that are in compliance with municipal building
codes and other applicable laws, affordable, and adequate to meet the school's program requirements.



demonstrated that they might possess the capacity to open and oversee a charter school
but it was not clear that it would be successful in the three areas of charter school
accountability: creating an academic program that will support student achievement,
organizational viability, and faithfulness to the proposed mission described in the charter
application. We would encourage them to reapply in a subsequent year.

The rules established by BESE and DESE for the 2008-2009 charter school application
cycle, as promulgated by DESE in accordance with M.G.L. c. 71, § 89(f), provide that, “The
[DESE] commissioner will not recommend that the Board award charters to applicant groups
whose applications do not meet the stated criteria for a charter in the application, as corroborated
in the final interview of the applicant group by the Charter School Office.”® The record in this
matter demonstrates that DESE Commissioner Chester failed to follow this rule.

Based upon the written record and the testimony of all parties interviewed, including that
of Commissioner Chester, the OIG concludes the following: 1) that Commissioner Chester
recommended that the BESE award a charter to the GCACS applicant group after the CSO had
concluded that the GCACS applicant group’s application did not meet the stated criteria for a
charter in the application; 2) that CSO never changed its recommendation that the GCACS
application did not meet the criteria required by the regulations; and 3) that neither
Commissioner Chester nor the BESE ever reviewed the specific details of which criteria the CSO
had found the GCACS not to have met or otherwise made a conclusion that GCACS had met
those criteria. For these reasons, the OIG concludes that the BESE has not validly awarded a
charter to GCACS in accordance with the provisions of law and regulation and that the charter
should be deemed void.

The OIG review finds that Commissioner Chester notified the BESE on February 13,
2009 in a memorandum entitled, “Charter School applications —Recommendations for New
Charters — Application Cycle 2008-2009” that he would not be recommending approval of two
of the three applicant finalists, explaining, “As a result of the review process, | determined that
the two other proposals needed further development and revision with respect to one or more of
the criteria.” (Emphasis added.) This language evidences that applicants that fail to meet “one

or more of the criteria” does not warrant approval.

8 «Application for a Massachusetts Public Charter School, Commonwealth and Horace Mann, 2008-2009,”
Copyright 2008 (the 2008-2009 Application), p.3.



The OIG review finds that DESE Associate Commissioner Wulfson, CSO Director
Street, and CSO New Schools Development Coordinator Hersh informed Commissioner Chester
in writing at a meeting on February 4, 2009 of CSO’s findings, including that the GCACS
application did not meet the criteria of the final application. The CSO written report to
Commissioner Chester concluded that, “it was not clear that [GCACS] would be successful in
the three areas of charter school accountability: creating an academic program that will support
student achievement, organizational viability, and faithfulness to the proposed mission described
in the charter application.”

The OIG review of the process used by the CSO shows that nine DESE employees,
including CSO Director Street, the CSO New Schools Development Coordinator Hersh, four
other CSO employees, and three DESE employees, as well as nine other outside reviewers, were
each asked to complete a 29-page “Final Application Review/Rubric” (the Application Rubric)
and provide a complete criteria-by-criteria assessment of whether and how completely the
charter applicant group had addressed each criteria.

The Application Rubric divided the criteria into three areas corresponding to what DESE
describes as “the three guiding areas of charter school accountability defined in the current
regulations,” as follows:

1) Creating an academic program that will support student achievement (including 16

criteria defined in the application);

2) Organizational viability (including 42 criteria defined in the application); and

3) Faithfulness to the proposed mission (including 45 criteria defined in the application).
At the end of each of the three sections, CSO reviewers were required to indicate an overall
section rating for the three sections.

According to testimony of CSO officials, after the DESE and external reviewers had
individually completed their Application Rubrics, a meeting was held at which they met and
reviewed the results item-by-item. Following that meeting, the external reviewers were no
longer involved and the CSO continued the review process on its own as required by established
procedures. The CSO subsequently interviewed each of the three charter applicant finalists.
Following those interviews, the CSO made a determination that none of the three applicant
groups had met the criteria for the final application, including GCACS. The CSO made a

conclusion that “it was not clear that [the GCACS founding group] would be successful in the



three areas of charter school accountability: creating an academic program that will support
student achievement, organizational viability, and faithfulness to the proposed mission described
in the charter application.” After having made that determination, the CSO promulgated a draft
version of its report, entitled “Charter School Recommendations — Application Cycle 2008-
2009 and then presented its findings to Associate Commissioner Wulfson on February 2, 20009.
Following that meeting, the CSO and Associate Commissioner Wulfson met with Commissioner
Chester on February 4, 2009 and presented the final version of the CSO report.

Approximately two weeks after being informed of CSO’s conclusions, Commissioner
Chester recommended to the BESE that it approve the GCACS charter. According to the written
record and testimony of DESE officials, he did so without having reviewed CSQO’s criteria-by-
criteria analysis or having undertaken any subsequent process by which he determined that the
GCACS application had in fact met the established criteria. Instead, Commissioner Chester
made a general recommendation to the BESE at its February 24, 2009 meeting, stating, “This is a
school that in my mind is viable, has a great chance of success, has put together a sound plan,
and therefore rises to the level of warranting approval on your part.” In his recommendation,
Commissioner Chester never indicated that the CSO or he had ever determined that the GCACS
application had met the required criteria. The OIG concludes that the basis for Commissioner
Chester’s recommendation did not comply with the requirements of law and regulations
previously described and that DESE therefore did not “ensure that the applicant has
demonstrated ability” to meet the criteria required by 603 CMR 1.05(1) and by the “Application
for a Massachusetts Public Charter School, Commonwealth and Horace Mann, 2008-2009.”

In making his recommendation to the BESE, Commissioner Chester described in great
detail the rigorous and elaborate process that had been employed by the CSO in reviewing the
charter application, but he did not inform the BESE that CSO had concluded that the GCACS
application had failed to meet the criteria required for approval. Instead, his remarks appear to
have conveyed to the BESE the impression that he and the CSO had mutually recommended

approval.” As evidence of this, following Commissioner Chester’s remarks, a BESE

® Statement in part of Commissioner Mitchell D. Chester to BESE at BESE meeting of February 24, 2009: “It seems to me that
the basis for approving or recommending of an application should be the viability of that application and in fact we shared with
you the kind of review process that we put each application through. We look at their mission, their vision, their statement of
need. We look at how that school is going to be organized for educational success, academic philosophy, the curriculum that has
been proposed. There are requirements around performance assessment, promotion, graduation standards. The characteristics of
the school, how they are going to treat special populations, the organizational viability, enrollment and recruitment, capacity of
the leadership group, the school governance plan that’s put forward, the management structure, how they are going to approach

9



commission member stated, “Now, is the application viable and so on? | am very confident that
our Charter School Office has done their homework on that. We have a charter school office that
has a very good track record and has a national reputation for quality. This set of applications
was pared down from seven to only this one. So | am confident that the staff and commissioner
have done their job and that this is a solid, viable application.” After hearing Commissioner
Chester’s recommendation, the BESE approved the GCACS charter on a vote of 6-4, with one
member indicating by phone that she opposed granting the charter, resulting in 6-5 BESE
support in favor of awarding the charter.

During an interview with the OIG, Commissioner Chester acknowledged that he had
been informed by the CSO on February 4, 2009 of CSO’s conclusion that the GCACS
application did not meet the criteria for final approval. He stated that in his opinion, the decision
about whether or not to recommend approval or not was his alone to make. Commissioner
Chester was asked under what authority he had recommended that the BESE approve the
GCACS application when the procedures for 2008-2009 Application cycle stated, “The
commissioner will not recommend that the Board award charters to applicant groups whose
applications do not meet the stated criteria for a charter in the application, as corroborated in the
final interview of the applicant group by the Charter School Office.” Commissioner Chester
responded that he makes the recommendation and that “otherwise you don’t need a
commissioner.”

Commissioner Chester was asked by the OIG to explain how his interpretation complied
with the provisions of 603 CMR 1.05 (1) (Criteria for Assessment and Approval of Charter
Applications, Awarding of Charters) that states: “The Department of Education will review
charter applications to ensure that the applicant has demonstrated ability” to meet a specified list
of criteria. He stated that there is no law saying that a charter school has to meet all criteria.
During the interview, the OIG told Commissioner Chester that, during previous interviews,
DESE’s Associate Commissioner, CSO Director, and CSO New Schools Development
Coordinator had all indicated that the CSO had not been involved in any process after the
February 4, 2009 meeting in which Commissioner Chester had reviewed whether or not GCACS

facilities and transportation and how they are going to treat fiscal management and the budget that’s going to be required. We
look at all of those things in depth and in my mind the school in front of you that I’ve recommended has passed mustard (sic) on
all of those accounts. This is a school that in my mind is viable, has a great chance of success, has put together a sound plan, and
therefore rises to the level of warranting approval on your part.”

10



had met the criteria. To this, the commissioner stated that he did not ask anyone to redo forms or
recalculate judgments following the February 4, 2009 meeting. Commissioner Chester also
confirmed that he had not received a checklist delineating which specific criteria the CSO had
found GCACS had failed to meet. He stated that as commissioner he had concluded that
GCACS was worthy of approval and that he alone was responsible for making a
recommendation to the BESE.

Based upon Commissioner Chester’s statements during this interview, the OIG concludes
that Commissioner Chester believes that he is justified in making a recommendation in favor of
or opposed to the granting of a charter irrespective of whether the applicant meets all of the
established criteria and irrespective of CSQO’s conclusions. The OIG disagrees and concludes
that, while Commissioner Chester and the BESE have authority to propose and adopt changes to
DESE rules, regulations and procedures, they are bound by existing rules, regulations, and
procedures until they make such changes. The OIG concludes that the criteria-based review and
approval process established by the BESE and DESE sets an effective minimum requirement for
charter approval. While the BESE and DESE are not obligated to approve every charter
application that meets these requirements, they are not authorized by current rules, regulations,
and procedures to approve a charter that fails to meet these established criteria.

According to these regulations and procedures, DESE is responsible to ensure that the
charter school applicant has demonstrated the ability to meet the specified criteria.
Commissioner Chester could have conducted a subsequent process with the CSO in which they
reviewed and reconsidered each determination that had been made by the CSO regarding the
criteria that GCACS had failed to meet. Commissioner Chester also could have gone to the
BESE and delineated the specific criteria that the GCACS application had failed to meet and
recommended that the criteria be amended for future application cycles. In short, Commissioner
Chester could have taken action to change the regulations and procedures governing the
authorization of charter schools, but he did not do so. Therefore, in the estimation of the OIG, he
was bound to follow them.

The OIG makes the following two additional recommendations: 1) that the CSO
immediately adopt policies to retain its detailed and copious assessment documents, created and
used by DESE and CSO officials and by outside experts during the charter school criteria review

process, as public records; and 2) that DESE adopt further policies to improve its adherence to

11



two other principles set forth in Principles and Standards for Quality Charter School
Authorizing: first, that a quality authorizer documents the factors that determined its decisions
about each application; and second, that a quality authorizer defines external relationships and
lines of authority to protect its authorizing functions from conflicts of interest and political

influence.

PART TWO: Additional findings.

The second part of the report contains investigative information developed during the
course of the review that is not directly related to the issue of whether the GCACS charter was
validly awarded, but which otherwise is responsive to your request.

A synopsis of the findings of the second section of this review is as follows: 1) The OIG
finds that Commissioner Chester’s answer to a key substantive question asked by a member of
the Joint Legislative Committee on Education is contradicted by evidence and testimony in this
case; 2) The OIG finds that DESE and CSO officials apparently implemented a policy of
disposing of virtually all documents containing the written records of individual DESE and CSO
evaluators in determining whether the GCACS charter school application had met the criteria of
the final charter school application; and 3) The OIG finds that DESE was not fully responsive to
document requests made by the OIG and by legislators for records of DESE and CSO evaluators
in determining whether the GCACS charter school application had met the criteria of the final
charter school application.

The scope of the OIG review included analysis of the testimony of Commissioner
Chester at a hearing conducted by the Joint Legislative Committee on Education in Gloucester
on June 8, 2009. The hearing was conducted by the Joint Committee to investigate the validity
of the Gloucester charter school approval process. During this hearing, the Joint Committee
asked Commissioner Chester to explain a document that had previously been made public by
Gloucester’s school superintendent Christopher Farmer pursuant to a freedom-of-information
request, entitled “Charter School Recommendations — Application Cycle 2008-2009.” This is
the document produced by the CSO finding that the GCACS charter school application did not

meet the criteria set forth in the final application.

12



At that hearing, a poster-sized depiction of the document was displayed behind the Joint
Committee panel members. Referring to the document, a member of the legislative panel asked
Commissioner Chester, “Is there another document where there was a reversal of that? Is there
something we’re missing?” Commissioner Chester said, “A lot of references have been made to
the document behind me. That document was prepared for me for the first of a series of internal
meetings. | met for hours with my own staff internally to look at the three applications in front
of us. This was designed to start the conversation . . ..” Later in response to questions about the
document, Commissioner Chester said, “I asked folks to prepare some preliminary material at
the front end of that series of meetings to weigh the pros and cons.”® As indicated by the
previous findings, the OIG has concluded that Commissioner Chester’s response is contradicted
by the lack of any corroboration in the written record and by testimony of Associate
Commissioner Wulfson, CSO Director Street, and CSO New Schools Development Coordinator
Ruth Hersh who all testified that no subsequent meetings were ever held with the CSO whereby
Commissioner Chester reviewed whether or not GCACS had met the required criteria.

The OIG review has also determined that on February 5, 2009, the day after the CSO
presented Commissioner Chester with its findings, he flew to Arizona to attend a conference.
Executive Office of Education (EOE) Secretary Paul Reville sent him an email that evening at
11:54 p.m. (E.S.T.) asking if Commissioner Chester could “see his way clear to supporting [the
GCACS charter application]?”” Less than twenty-four hours later, Secretary Reville sent an email
at 10:57 p.m. (E.S.T.) on February 6, 2009 to EOE’s Chief Financial Officer David Bunker. In

10 0IG transcription of Legislative Oversight Hearing 6/10/09

Commissioner: “A lot of references have been made to the document behind me. That document was prepared for me for the first
of a series of internal meetings. | met for hours with my own staff internally to look at the three applications in front of us. This
was designed to start the conversation, the first of a number of internal meetings and in fact there was a split decision on whether
or not the Gloucester charter school should be approved or not and there was lots of deliberation and agonization (sic) over that
and the other two charter schools and we spent a lot of time in a very deliberate way looking at the merit of those proposals.”

Rep Clark: “I did have a question commission about the CSO and what’s been referred to. Is there another document where there
was a reversal of that? Is there something we’re missing?”

Commissioner: “I’m not aware of any documents you’re missing. | mean we had request for all internal documents -- to my
knowledge we’ve turned in all internal documents. As | said, | scheduled a series of meetings internally in the department to very
carefully consider each of the three applications that were in front of us. We had final applications from three charter schools and
I asked lots of questions and | asked folks to prepare some preliminary material at the front end of that series of meetings to
weigh the pros and cons; and if you look at the whole document that’s being referenced here it’s a set of pros and cons, upsides
and downsides, on all three applications that became the starting point for delving further into each of the three applications,
asking lots of questions about the viability of these applications and so forth.”

13



it, Secretary Reville stated, “A couple of end of day loose ends. | talked with Mitchell about the
charter school approval process. It looks like we’ll go ahead with Gloucester. He’s looking for a
financial health benchmark and thinking about the foundation budget as the best one. | asked
him to have [DESE Associate Commissioner] Jeff Wulfson discuss it with you. 1’d be interested
in what you think on this. He indicated that he didn’t think Gloucester would have a problem
reaching the foundation. Could you run a simulation on this? Thanks.”

The second email shows that Commissioner Chester had indicated on February 6, 2009 to
Secretary Reville that he was willing to recommend approval of the GCACS charter before he
had even returned to Massachusetts (on February 7, 2009) and before he could have participated
in “a series of internal meetings” in which he “met for hours” and “spent a lot of time in a
deliberate way” with the CSO as he told the Joint Committee he and the CSO had done before
the decision on GCACS was made. Commissioner Chester’s explanation to the Joint Committee
that the CSO document on display at the committee hearing was “preliminary material . . .
prepared for me for the first of a series of internal meetings” is contradicted by testimony of
Associate Commissioner Wulfson, CSO Director Street and CSO New Schools Development
Coordinator Hersh, who testified that the document in question was a final product and that no
further meetings ever took place between Commissioner Chester and the CSO staff after that
document was presented to Commissioner Chester.

A further finding of the OIG investigation is that DESE and CSO officials disposed of
and/or destroyed documents containing the written records of evaluations used to determine
whether the GCACS charter school application, and other applications, had met the criteria of the
final charter school application.

On November 23, 2009 the OIG requested certain documents from DESE including the
following:

All documents referencing the review, analysis, and consideration of the
Gloucester Community Arts charter school application including but not limited
to documents from or to Department employees, external reviewers,
Commissioner Chester or Secretary Reville.
The production of documents in response to the above request from DESE did not include any
evaluation documents, despite a memo to the charter school application reviewers from the CSO
that directed reviewers to complete the 29-page rubric for each criterion thoroughly.

Specifically, the memo states:
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On the review sheets, each criterion is presented to you in the form of a question.
As you read each section of the final application, determine whether the
application, Does Not Address the Criteria, Partially Addresses the Criteria,
Meets the Criteria or Exceeds the Criteria. To the right of each of the criterion,
you might want to note what factors influenced your assessment. At the end of
each section, space has been provided for you to determine an overall section
rating and to ask additional questions, based on your assessment, as though you
were communicating directly with the founding group. Your input will be used
when formulating questions for the founding group during their interview.
The memo goes on to instruct reviewers that the Charter School Office will keep a written record

of the detailed discussion for each final application. And, further, the memo urges reviewers to:

fill out each review sheet carefully and thoroughly so that review panel

discussions remain closely tied to the specific criteria for review and grounded in

evidence from each final application.
Again, the OIG received no evaluation documents from the individual reviewers, several of
whom were DESE and CSO employees. Moreover, the office did not receive any “written record
for each final application” from the CSO that could constitute the written record which was
specifically referenced above.

The OIG once again requested this evaluative information on December 9, 2009 but once
again, did not receive relevant information in response to this second request.

On December 11, 2009, we interviewed CSO New Schools Development Coordinator
Hersh, who was responsible for coordinating the application review process. She brought with
her a document from her file that constitutes her notes from the evaluation review. This
document should have been provided to the OIG in our two subsequent requests for documents
relevant to the application evaluation process. In addition, this document should have been
provided to the two legislators when they requested the evaluation documents from the CSO, as
should have been Secretary Reville’s email to CFO Bunker.

CSO New School Development Coordinator Hersh stated that discussion by the
reviewers of whether an applicant meets a specific criterion is not memorialized in writing. She
stated that she takes notes on the discussion but that she does not know what other reviewers do
with their notes. She indicated some may shred them.

Subsequently, when CSO Director Street was interviewed, she acknowledged that she

was one of the reviewers of the GCACS application but that she had not kept her evaluation
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notes. She stated that she may have shredded them, but stated that she would review her files to
double check whether her evaluation records were retained. The OIG did not hear back from
her.

On December 22, 2009, the OIG requested that the DESE General Counsel Rhoda
Schneider follow-up with CSO Director Street on the above issue. We also requested that the
general counsel check with all the reviewers about the existence of their evaluation records and
provide the records to the OIG. Additionally, we requested that she inquire as to what they did
with the evaluation records if, in fact, they no longer exist. No records were subsequently
produced by DESE or explanation provided about the missing records.

In the OIG’s opinion, the reviewer’s detailed evaluation records are an integral part of the
charter approval process. These records provide accountability and transparency for any
determination about whether the applicant met the stated criteria. Pursuant to regulation,
meeting the criteria is the minimum requirement for a determination as to whether to grant a
charter to the applicant. It is our contention that all documents pertinent to this determination
must be retained by the CSO in accordance with the public records law.

A further finding of the OIG review is that DESE did not provide full information
pursuant to a legislative document request made by Senator Tarr and Representative Ferrante, by
virtue of DESE’s withholding a 29-page summary document produced by CSO New Schools
Development Coordinator Hersh evaluating whether GCACS had met the criteria of the final
application. Also missing from DESE’s response to the legislators was the aforementioned email
from Secretary Reville to CFO Bunker.

It is troubling that DESE withheld relevant records from legislators and the OIG pursuant
to separate requests. By virtue of not receiving these records, and because of Commissioner
Chester’s misleading testimony, the Joint Committee’s ability to make a fully-informed
recommendation to the governor was compromised.

As stated above, the 2008/2009 charter school application and approval process
administered by BESE and DESE ended in the granting of a charter to GCACS in violation of
the provisions of law, regulation, and procedure. This occurred because the GCACS charter was
granted without the authorizing entity having determined that the applicant met the rigorous

criteria established by the comprehensive application process in accordance with established
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procedures. For this reason, the OIG concludes that the GCACS charter was never validly
awarded and should be deemed void ab initio.

I have worked with you both to draft solutions to address problems outlined in this report.
It is my strongly held belief that reforms are urgently needed to safeguard the fairness and
integrity of the process.

Thank you for your cooperation. If | may be of assistance to you with respect to this

notice, please do not hesitate to contact me.

Sincerely,

Gregory W. Sullivan
Inspector General
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