Re:

Enterprise Liquor Store, Inc.

d/b/a:

Woody’s Liquors

Premises:
266 Broadway

City/Town:
Revere, MA 02151

Heard:

July 15, 2009

DECISION


This is an appeal from the action of the Licensing Board of the City of Revere (the Licensing Board”) for suspending the license of Enterprise Liquor Store, Inc. d.b.a. Woody’s Liquors located at 266 Broadway for a period of two (2) days.

Background

The City of Revere (the “City”) in conjunction with the City of Everett conducted compliance checks for a six- to seven-week period, which resulted in a total of twelve (12) violations.  The City has adopted, but does not adhere to all of the Alcoholic Beverages Control Commission’s Guidelines for Compliance Checks (the “Guidelines”).   On February 19, 2009, the Revere Police Department conducted a sting operation on Enterprise Liquor Store, Inc. d.b.a. Woody’s Liquors.  During the operation, one of John Wood’s (the “Licensee’s) employees served alcohol to an underage operative.  

On or about May 1, 2009, via mail, the Licensee received notice of the February 19, 2009 “sting” operation.  At that time the Licensee was notified that his establishment violated M.G.L. c. 138 by serving a minor.   The notice did not provide him with specific allegations (i.e. the time, individual that made the sale, or the underage operative’s age) regarding the sale.  

The Licensee contends that he has been prejudiced because he was not provided with notice about the alleged violation until three months after it occurred.  As a result he was unable to either verify or defend the allegation.  The City argues that the Revere Police did not want to compromise the integrity of the operation by immediately notifying the Licensee that he had violated the statute.  

Issue

Did the City of Revere properly adhere to the Guidelines, which it adopted for the compliance checks, when it conducted the sting at issue?    

Discussion

“Conducting compliance checks in strict compliance to the [A.B.C.C.’s] written guidelines is essential to the validity of the checks.  Local authorities’ failure to follow the guidelines for notification in the media prior to compliance checks undermines the legitimacy and integrity of the compliance checks throughout the state and fails to adequately preserve their fairness.  To protect the integrity of compliance checks in Burlington and throughout the Commonwealth it is imperative the sting guidelines set forth by the municipality or the A.B.C.C. are adhered to entirely…” Fay, et al v. Jenkins et al, Middlesex Superior Court C.A. No. 2007002652-F (Muse. J.) See also Fran’s Lunch, Inc., 45 Mass. App. Ct. at 655; 700 NE 2d 846 (1998) (sting operation conducted by A.B.C.C. was constitutional where strict procedure for fair control check was observed); BBRG Massachusetts, Inc. d.b.a. Papa Razzi (A.B.C.C. decision May 21, 2007); Assinippi Liquors, Inc. (A.B.C.C. decision April 7, 2004); Epicure Package Store, Inc. (A.B.C.C. decision January 31, 2007).  

By its own testimony, the City of Revere has adopted the Guidelines.  However, it did not follow all of the Guidelines during its compliance check of the Licensee’s establishment.  For example, the City did not give the underage operative a BAC test prior to or after the sale, and failed to attach a photo of the underage operative to her signed release that was kept on file.  However, the City’s most egregious violation of the Guidelines was its failure to comply with the notice provision contained within guideline 17.  This guideline requires that a licensee be notified of the alleged violation(s) upon conclusion of the compliance check.  

Courts and the A.B.C.C. rely on local licensing boards to follow stringent and identical procedures in order to uphold the validity of compliance checks.  See Fran’s Lunch, Inc., 45 Mass. App. Ct. at 665.  The City attempts to justify its failure to adhere to the Guidelines by citing costs and concerns about the integrity of the multi-week sting operation.  The delay in this instance was not a minor one.  It served to prejudice the Licensee’s ability to defend itself, to have any recourse against the employee(s) who served or sold the alcoholic beverage to the minor, to understand what transpired during the sale, and to prevent similar transactions from occurring.  

Conclusion


For the foregoing reasons, the action of the Licensing Board suspending the license of Woody’s Liquors is reversed.  

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner_______________________________________________

I, the undersigned, hereby certify that I have reviewed the hearing record and concur with the above decision.  

Kim S. Gainsboro, Chairman_________________________________________________

Dated in Boston, Massachusetts this 21st day of December 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:   Local Licensing Board

       Paul Capizzi, Esq. 
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