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Legal Update

Review of Body-Worn Camera Footage of Defendant’s Home for Unrelated Investigation is a Search
Commonwealth v. Abdirahaman Yusuf, SJC – 12989 (September 10, 2021)

Relevant facts
On February 10, 2017, Boston police were dispatched to an address for a domestic disturbance.  The defendant’s sister, a resident of the home, was requesting help to remove her brother’s girlfriend from the residence.   Multiple officers responded, including one officer equipped with a body-worn camera.  Upon arrival at the residence, the officer with the body-worn camera entered the home.  While inside, this officer spoke to the defendant as he stood in the doorway to a bedroom.  This officer left the area after the defendant and his girlfriend exited the home. The body-worn camera recorded all areas of the home that the officer travelled as well as his interaction with the defendant and others on scene.  
The video was uploaded to a computer system owned and managed by the Boston police.  The court notes that the relevant policy regarding body worn cameras, if any, was not part of the record; however, in practice officers were allowed unlimited access to the footage for unrelated, investigatory purposes.  

An officer also downloaded the video onto a DVD which he then put in his desk and told a detective about the DVD.  The detective was a member of the gang unit and had been involved in a six-month long firearms investigation of the defendant.  As part of this investigation, the detective monitored the defendant’s social media and was tasked with collecting information with the goal of obtaining a search warrant for the defendant’s home. 

Two weeks after the domestic call, the defendant posted a video showing him holding a firearm in a bedroom with a floral-printed curtain in the window.  The detective retrieved the DVD and reviewed it.  In the video from the body-worn camera the detective could see the same distinctive floral-printed curtains in the bedroom where the officer was speaking to the defendant. 

The detective applied for and received a search warrant for the defendant’s home.  Upon executing the warrant, officers recovered narcotics, a firearm, and ammunition.  The defendant filed a motion to suppress arguing that the recording made by the body-worn camera was an unconstitutional search.
Discussion

Issue: Was the use of a body-worn camera in the defendant’s home during a response to a call for assistance a search? 

Short answer: No.  

A search occurs when the government obtains information by invading an area where someone has a reasonable expectation of privacy.  An individual certainly has a reasonable expectation of privacy in their home; however, there was no search based upon the facts present in this case because the officer who was equipped the body-worn camera was lawfully in the home.  The officer entered the home at the request of the defendant’s sister, a resident of that home, in response to a call for help.  Because the officer was lawfully present, his observations while in the home performing acts necessary to accomplish the purpose of his visit are permissible plain view observations. 

“We conclude that, where, as here, the officer was lawfully present in the home and the body-worn camera captured only the areas and items in the plain view of the officer as he or she traversed the home, in a manner consistent with the reasons for the officer's lawful presence, the recording is not a search in the constitutional sense and does not violate the Fourth Amendment or art. 14.”

There are limits.  If the actions of an officer go beyond those needed to accomplish the purpose of the call, any observations would not be considered plain view observations.  As long as the officer’s actions and therefore the video footage are confined to areas the officer needed to go to accomplish the purpose of their presence, the footage will be considered a plain view observation and not a search in the constitutional sense. 

Issue: Was the review of the footage of the defendant’s home two weeks later a search?
Short answer: Yes.  The subsequent review of the footage of the defendant’s home for an unrelated investigatory purpose is a search and, without a warrant, is unconstitutional.  

The court was unwilling to extend the plain view doctrine to include the subsequent review of the footage of the defendant’s home when it was done for reasons unrelated to the original call. The court found that such a review of video footage would be the equivalent of allowing the detective to peer into the defendant’s home looking for evidence for an unrelated criminal investigation. 

“The ability of police officers, at any later point, to trawl through video footage to look for evidence of crimes unrelated to the officers' lawful presence in the home when they were responding to a call for assistance is the virtual equivalent of a general warrant.”  

The review of the footage of the defendant’s home was a search in the constitutional sense. 

For specific guidance on the application of these cases or any law, please consult your supervisor or your department’s legal advisor or prosecutor. 


