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                                                  Summary of Decision


Petitioner, a former Administrative Assistant I with the Massachusetts Commission Against Discrimination, has not met her burden of proving either that she sustained a personal injury or underwent a hazard in the course of her employment, as required pursuant to G.L. c. 32, § 7(1).  The State Board of Retirement’s Motion for Summary Decision is allowed, and the Petitioner’s application for accidental disability retirement must be denied.
                         DECISION AND RULING ON RESPONDNET’S 

                                  MOTION FOR SUMMARY DECISION 

The Petitioner, Marytza Reyes, is appealing from the November 26, 2013
decision of the Respondent, State Board of Retirement (SBR), denying her application for Section 7 accidental disability retirement benefits.  (Exhibit 1.)  The appeal was timely filed on December 11, 2013.  (Exhibit 2.)  A hearing was scheduled to be held on November 3, 2016 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.    

At the hearing, the Respondent submitted ten (10) exhibits and an accompanying exhibit list.  (Attachment A.)   No testimony was taken.  In lieu of the presentation of testimony and further evidence, a discussion was held among the Administrative Magistrate, SBR counsel and the Petitioner.  The discussion was digitally recorded.  It was agreed that the record would be left open for the filing by the SBR of a Motion for Summary Decision.  The Petitioner was afforded the opportunity to seek counsel and respond to the motion.  The Motion for Summary Decision was received on December 5, 2016.  (Attachment B.) The Respondent also filed a pre-hearing memorandum of law.  (Attachment A.)  The Petitioner’s post-hearing submission that included her Opposition to the Motion for Summary Decision was received on March 30, 2017, thereby closing the record.  (Attachment C.) 



        FINDINGS OF FACT


Based on the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, Marytza Reyes, born in 1967, began employment as an Administrative Assistant I in the Springfield branch of the Massachusetts Commission Against Discrimination (MCAD) on or about March 8, 1999.  (Exhibits 3 and 6.)      
2. The Petitioner’s duties were largely administrative in nature.  She assisted in the review and authorization of all complaints and interviewed and prepared complaints that were filed in person, by phone and by mail.  She reviewed complaints, reports, documents and pertinent information received from the general public and agency personnel concerning alleged violations of laws, rules, and regulations in order to determine the appropriateness of the complaints and to determine the appropriate action to be taken.  She also referred some complaints to other agencies.  She created statistical information reports and maintained weekly activity reports.  (Exhibits 5 & 7.)
3. The Petitioner’s social history includes two failed marriages in which she was the victim of abuse, alcohol abuse, and cocaine abuse dating back to her teen years.  (Exhibit 9.)

4. In late 2008, the Petitioner took leave under the Family Medical Leave Act (FMLA) due to depression and anxiety, as well as chronic bronchial asthma.  She took several leaves pursuant to the FMLA over the ensuing years due to many additional health issues, including obstructive sleep apnea and chronic pain.  (Exhibit 10.)
5. The Petitioner underwent cancer surgery in 2009 and thereafter she was seen in outpatient psychiatric treatment by Mary Shean at the Mount Tom Outpatient Services.    She underwent a colonoscopy with removal of polyps and the removal of a benign tumor to her sternum, both in early to mid-2010.  Also in 2010, she was started on psychotropic medications for depression and anxiety.  These included Celexa 20 mg. daily, Klonopin, 1 mg h.s. and Trileptal, 600 mg b.i.d.  Between 2009 and late 2010, the Petitioner experienced increasing difficulty performing her work and she took additional time off from work due to her various health issues.  (Exhibit 9.)
6. After a change in administration at the Springfield MCAD offices in or about September 2010, Petitioner found that new guidelines were imposed upon her by her supervisors.  She constantly felt tested and additionally stressed.  She believed the supervisory staff demeaned her efforts and scrutinized her behavior when she had to take time off for health reasons that included her management of panic attacks.  (Id.)
7. In October 2010, the Petitioner submitted a complaint to the MCAD Deputy General Counsel against her supervisor believing that she was being treated unfairly because she was disabled and Hispanic.  She believed that she was targeted and accused of abusing her sick time.  She was expected to bring in a doctor’s note following every appointment.  She believed she was expected to comply with standards not set for any other employees and that she was the object of undue monitoring.  (Id.)
8. An updated policy for absences was issued in a September 20, 2010 email from supervisor Gilbert May to the entire staff in the Springfield MCAD office.  (Exhibit 10.)
9. The Petitioner developed numerous other medical problems from late 2010 going forward, including chest pains and abdominal distress.  These ailments resulted in more missed work.  On a few occasions, she needed to leave work and go to the emergency room due to panic and anxiety symptoms.  (Exhibit 9.)
10. The Petitioner used cocaine intermittently during 2010 and, on one occasion, she cut her wrists while under the influence of cocaine.  (Id.)
11. In early 2011, the Petitioner was instructed to speak to a supervisor whenever she was going to be out of work.  During a meeting with her supervisors in February 2011, she was accused of abusing sick time and reporting to work late (after 9:00 AM).  She submitted a written rebuttal in response to those comments.  She believed that her supervisors’ response to her written rebuttal resulted in her being given different policies and procedures to follow that no other employee was subjected to in retaliation.  She filed a grievance with her union, but it was never acted on.  (Exhibit 5.)

12. Also in February 2011, the Petitioner’s supervisor made many changes to the weekly reports generated by the Petitioner and the Petitioner became confused about what information was needed in the reports.  In a meeting with her immediate supervisor on or about February 16, 2011, the Petitioner was questioned about mailing out a complaint to be signed by a complainant without the supervisor’s authorization.  The Petitioner developed chest pains.  She suffered a full panic attack during her lunch break that day.  She left work and sought treatment at Mercy Hospital.  She did not return to work that day and she remained out of work during the ensuing two days.  (Id.)

13. The Petitioner was reprimanded in March 2011 for failing to comply with the directives of her supervisor.  Her interactions with her supervisor had her doubting herself and placed her in fear of being reprimanded or terminated.  She began to question her writing and reading abilities.  (Id.)

14. On March 11, 2011, the Petitioner went out of work under the FMLA and remained out of work for six months due to her mental health conditions.  She returned to work on or about September 19, 2011.  (Id.)
15. The Petitioner attempted suicide on or about November 11, 2011.  She was hospitalized in the Intensive Care Unit at the Baystate Medical Center and then remained there in the Adult Inpatient Psychiatric Unit for three weeks.  She remained out of work for the next several months pursuant to the FMLA.  (Id.)

16. Prior to her return to work in 2012, the Petitioner’s primary care doctor, Helen Bradley, M.D., reported that her patient would be best served by working part-time at the outset and taking regular breaks.  It was also noted that the Petitioner’s readjustment into the workplace would work most smoothly if she were situated in familiar surroundings.  (Id.)
17. In a letter to the Petitioner dated May 3, 2012, Theresa Kelly, the MCAD Chief of Administration and Finance, informed the Petitioner that, although she was able to perform all of her duties without restriction, the employer would grant the request of her physician that she be allowed to work part-time for the first several weeks.  The Petitioner was also notified that she would be allowed to take brief (no more than five minutes) breaks in order to carry out her anxiety management strategies.   She was advised to inform her immediate supervisor when she left her work station so that there would be appropriate coverage in her absence.  Finally, she was informed that upon her return to work, her work station/cubicle would be the front desk.  The letter was copied to the Petitioner’s supervisor, Gilbert May.  (Id.) 
18. The Petitioner returned to work on or about May 14, 2012.  At that time, she learned that her former work station was now occupied by another employee.  She felt as if she was no longer part of the staff.  The Petitioner last worked on June 3, 2012.  She resigned on that date.  (Id.)

19.  The Petitioner submitted her application for accidental disability retirement benefits to the SBR on March 6, 2013.  The medical reasons for the application were listed as “bipolar, P.T.S.D., panic disorder, anxiety and depression.” (Id.)

20.  Dr. Bradley completed the Statement of Applicant’s Physician in April 2013.  The doctor indicated that the Petitioner was last able to perform her duties in May 2010.  The medical diagnoses were noted to be “bipolar disorder and PTSD.”  The doctor noted that the resumption of psychotropic medications was contributing to mood stabilization and anxiety management.  As for permanence, Dr. Bradley noted that “stressors will always be a threat to any achieved stability with bipolar diagnosis.”  The doctor indicated that the onset of the Petitioner’s condition occurred after her cancer surgery and the development of several other medical conditions that required absences from work.  The doctor stated that the Petitioner began to struggle with anxiety, mood lability and irritability, as well as self-harm due to stress related to multiple medical issues, all of which required time off from work, “perceived pressure from employer to return to work and limit absences,” and “perceived pressure from employer to carry out inappropriately heavy workload.”  (Exhibit 6.)

21. On an Addendum Sheet to the April 2, 2013 Employer’s Statement, Maryann K. Brunton, MCAD Compliance Officer II and the Petitioner’s direct supervisor, and Julian Tynes, the Department Head, noted that the employer records pertaining to the Petitioner did not include any accidents or work related conditions that would have created or exacerbated the Petitioner’s alleged disability.  (Exhibit 7.) 
22. The Petitioner was evaluated in separate single panel evaluations on July 24, July 29 and September 13, 2013.  All of the panel doctors issued positive certificates.  (Exhibit 9.)

23. At its meeting on November 26, 2013, the SBR voted to deny the Petitioner’s application for accidental disability benefits.  At the same meeting, the SBR voted to approve her application for ordinary disability benefits pursuant to G.L. c. 32, § 6.  (Exhibit 1.)

24. The Petitioner filed a timely appeal on December 11, 2013.  (Exhibit 2.)  

                          CONCLUSION AND RULING

Summary Decision in administrative proceedings is the functional equivalent of summary judgment in civil proceedings.  See Jack King and National Refrigeration, Inc. v. Office of the Attorney General, Fair Labor Division, LB-12-367 and LB-12-407 (Division of Administrative Law Appeals January 29, 2014), citing Caitlin v. Board of Registration of Architects, 414 Mass. 1, 7 (1992), citing Mass. R. Civ. P. 56 for summary decision in administrative case; Calnan v. Cambridge Retirement Board, CR-08-589 (Division of Administrative Law Appeals 2012); Steriti v. Revere Retirement Board, CR-07-683 (Division of Administrative Law Appeals 2009).  Summary decision is appropriate when there are no genuine issues of material fact and the case may be decided as a matter of law.  King, supra, citing Caitlin, supra at p. 7, 801 CMR 1.01(7)(h) and Mass. R. Civ. P. 56.  A fact is only “material” if it might affect the outcome of the case.  King, supra, citing Lockridge v. The Univ. of Maine System, 597 F.3d 464, 469 n.3 (1st Cir. 2010), citing Anderson v. Liberty Lobby, Inc. 477 U.S. 242 248 (1986).  An issue of material fact is only “genuine” if a fact-finder could reasonably resolve the dispute in favor of either party.  Id. citing Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004).  


The moving party must demonstrate the absence of any genuine issues of material fact.  801 CMR 1.01(7)(h); see also Mass. R. Civ. P. 56; Flesner v. Technical Communications Corp., 410 Mass. 805, 808 (1991).  King, supra, citing Beatty v. NP Corp., 31 Mass. App. Ct. 606, 607 (1991) (evidence “may be in the form of affidavits, depositions, interrogatories, admission and sworn pleadings”).  Inferences from these materials must be drawn in the light most favorable to the opposing party.  Beatty, supra at 607.  However, a judge does not make credibility determinations at the summary decision stage.  Id.  Therefore, if the moving party’s evidence establishes a material fact, the opposing party must in turn “set forth specific facts showing that there is a genuine issue for trial.”  Mass. R. Civ. P. 56(e) (“mere allegations or denials” are not sufficient).  Absent such “countervailing materials” from the opposing party, summary decision may properly be granted on the basis of the moving party’s undisputed evidence.  King, supra, citing Kourouvacilis v. Gen. Motors Corp., 410 Mass. 706, 715 (1991).  


There are no genuine issues of material fact in this case.  The questions of disability and the permanence thereof are not at issue.  The Petitioner is not entitled to prevail in this appeal as a matter of law because she has failed to establish that she sustained a compensable personal injury which would entitle her to accidental disability retirement benefits.  

In order to receive accidental disability retirement benefits under G.L. c. 32, § 7,  

an applicant must establish by a preponderance of the evidence, including an affirmative

medical panel certificate, that she is totally and permanently incapacitated from 

performing the essential duties of her position as a result of a personal injury sustained or 

hazard undergone while in the performance of her duties.  


When an applicant asserts that she is disabled due to an emotional condition, she must prove that she sustained a personal injury based on a single incident or series of incidents; or, that the injury is the result of exposure to an identifiable condition that is not common and necessary to all or a great many occupations.  Blanchette v. Contributory Retirement Appeal Board, 20 Mass. App. Ct. 479, 484 (1985), quoting Zerofski’s Case, 385 Mass. 590, 595 (1982).  After a careful review of all of the testimony and documents in this case, I have concluded that the Petitioner is not entitled to prevail in this appeal.  Not only has the Petitioner failed to demonstrate that she sustained a compensable personal injury within the meaning of G. L. c. 32 § 7(1), she has also failed to prove that her employment presented a hazard that is not common and necessary to all or a great many occupations.  Blanchette, supra, citing Zerofsky’s Case, supra.  Unfortunately, some degree of workplace ill will is all too common in many occupations.  See Maginnis v. State Board of Retirement, CR-04-1095 (August 29, 2006) (affirmed Contributory Retirement Appeal Board April 2, 2007.)    

       
The Petitioner has proffered the “identifiable condition” prong of the emotional disability criteria.  However, neither the Petitioner nor any of her superiors filed any Notice of Injury reports on her behalf relative to any of the events set forth in the Findings of Fact herein between 2010 and 2012.  Further, the primary focus of her work-related stress centered around strained relations with her and the new management team beginning in September 2010.  The Petitioner disagreed with their policies regarding attendance and work procedures.  These disagreements do not constitute a workplace hazard that it not common and necessary to all or a great many occupations.   

The Petitioner’s assertions of unfair play by Bunton, Wylie and May are not substantiated by other documentation in the record.  Rather, the fact that instructional emails regarding the new attendance policy and other guidelines were issued to the entire staff and not only to her actually contradicts her assertion that she was singled out and treated unfairly.  A claim based on the theory of gradual deterioration must be denied if, as in most cases involving conflicts at work, the exposure did not rise to the level of an “identifiable condition that is not common and necessary to all or a great many occupations.  See Zajac v. State Board of Retirement, CR-12-444 (Contributory Retirement Appeal Board August 21, 2015) (affirmed Zajac v. State Board of Retirement, Hampden County Superior Court Docket No. 1579CV00660, August 8, 2016.)

To support a claim for an emotional disability, the Petitioner must show that her injury amounts to more than her own feelings of persecution and perpetual victimization.  She must prove that the behavior to which she was subjected was extreme and outrageous and beyond all bounds of human decency.  See Agis v. Howard Johnson Co., 371 Mass. 140, 145 (1976).  She has not done so.  She is not entitled to accidental disability retirement benefits where there is no evidence in the record beyond her notations that the actions and motivations of her supervisors were the intentional infliction of emotional distress.  See Sullivan v. Plymouth County Retirement Board, CR-04-571 (Division of Administrative Law Appeals December 2, 2005) (affirmed Contributory Retirement Appeal Board March 6, 2006.)  Any Petitioner who might not have gotten along with her co-workers, nor they with her, does not have enough evidence “to make her emotional suffering as a result, a compensable work injury.”  See Szydlik v. State Board of Retirement, CR-00-044 (Division of Administrative Law Appeals March 27, 2001) (affirmed Contributory Retirement Appeal Board October 26, 2001) and Sugrue v. Contributory Retirement Appeal Board, 45 Mass. App. Ct. 1 (1998).  

Lastly, the Petitioner had a history of chronic, extensive absenteeism from and after 2008.  It was not unreasonable for her supervisors to expect her to account for any and all absences.  Further, the supervisors were required, as part of their own jobs, to implement quality control measures and hold the employees accountable.  The actions complained of by the Petitioner in this case are bona fide personnel actions that are not compensable.  See Zajac, supra.  See also Bruce Rose v. State Board of Retirement, CR-06-1113 (Division of Administrative Law Appeals 5/18/07, affirmed Contributory 
Retirement Appeal Board 10/10/08), affirmed Suffolk Superior Court Docket No. 2011-P-1471, September 22, 2010, affirmed MA App. Ct., December 18, 2013.

In conclusion, the Respondent’s Motion for Summary Decision is ALLOWED.  The SBR’s decision to deny the Petitioner’s application for accidental disability retirement benefits is affirmed.    
            So ordered.

Division of Administrative Law Appeals,


BY:

Judithann Burke, 
Administrative Magistrate

DATED:  September 29, 2017 
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