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This is an appeal under the formal procedure
 pursuant to G.L. c. 59, §§ 64 and 65 from the refusal of the Assessors of the Town of Ipswich to abate roll back taxes assessed to the appellants under G.L. c. 61A, §§ 13 and 19.

Chairman Burns heard the appeal and was joined in the decision for the appellee by Commissioners Scharaffa and Gorton, former-Chairman Gurge and former-Commissioner Lomans.


These findings of fact and report are made at the request of the appellant pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.

Richard S. and Nancy M. Dobzelecki, pro se, for the appellants.

Frank J. Ragonese, Assessor, for the appellee.

FINDINGS OF FACT AND REPORT


Based on testimony and exhibits offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  On January 1, 1990, January 1, 1991, January 1, 1992, January 1, 1993 and January 1, 1994, Richard and Nancy Dobzelecki (“the appellants”) were the assessed owners of a parcel of real estate located in the town of Ipswich (“subject property”).  The property is approximately 15 acres in size and contains a single-family dwelling.  For the fiscal years 1991 through 1995, inclusive, (“the fiscal years at issue”) the Board of Assessors of the Town of Ipswich (“assessors”) classified, valued, and taxed approximately 14 acres of the parcel (“property at issue”) as agricultural/horticultural land.  The land was valued at $3,300 for fiscal years 1991 through 1994, and $3,000 for fiscal year 1995.  The remaining one acre was treated as land used in conjunction with the appellants’ residence and was valued and taxed accordingly.  The appellants timely paid all assessed taxes.

On October 20, 1997 the assessors assessed to the appellants roll-back taxes under G.L. c. 61A, §§ 13 and 19 for fiscal years 1991 through 1995, inclusive (“roll-back taxes”).  The appellants paid the taxes on November 19, 1997, and on November 21, 1997, filed applications for abatement with the assessors.  The assessors denied the applications on December 1, 1997, and on December 19, 1997 the appellants timely filed their appeal with this Board.  Based on the evidence presented, the Board found that it had jurisdiction over the subject appeal.   


Based on information contained in the annual applications for Chapter 61A classification filed by the appellants for fiscal years 1991 through 1995, the assessors classified 14 acres of the subject property as agricultural or horticultural land under Chapter 61A.  Using the “Per Acre Range of Values,” produced annually by the Farmland Valuation Advisory Commission, the assessors valued the appellants 14 acres of agricultural or horticultural use land at $3,300 for fiscal years 1991 through 1994, and $3,000 for fiscal year 1995, and taxed accordingly.  At no time did the appellants contest the assessed value attributed to the land.  

Subsequent to the issuance of the fiscal year 1995 tax bill in which the property was classified, valued and taxed as agricultural or horticultural land under Chapter 61A, the assessors determined that the property no longer qualified for that classification and the preferential valuation methodology applicable to horticultural or agricultural use land under Chapter 61A.  Based on that determination, the assessors computed and assessed a roll-back tax for the current fiscal year (1995) and each of the four preceding fiscal years (1994, 1993, 1992 and 1991).

To compute the applicable roll-back tax, the assessors first determined, for each fiscal year at issue, the full fair cash value of the 14 acres at issue without regard to the agricultural classification. The assessors then calculated the difference between the assessed value under Chapter 61A and the fair cash value of the property if valued without regard to Chapter 61A valuation.  Next, the applicable tax rate for each year was applied to the difference.  The resulting amount was the roll-back tax for the fiscal year.  The following table summarizes the assessors’ computations.

	Fiscal Year
	Full Fair Cash Value
	Actual Assessed Value
	Additional Assessment
	Tax Rate
	roll-back Tax

	 1995
	 $126,100
	 $3,000
	$123,100
	.01337
	$1,645.85

	 1994
	 $120,500
	 $3,300
	$117,200
	.01323
	$1,550.56

	 1993
	 $120,500
	 $3,300
	$117,200
	.01262
	$1,479.06

	 1992
	 $157,000
	 $3,300
	$153,700
	.01245
	$1,913.57

	 1991
	 $184,500
	 $3,300
	$181,200
	.01005
	$1,821.06


The appellants offered insufficient evidence concerning the use or the fair cash value of the 14 acres.

Based on the evidence presented, the Board found that the appellants failed to prove that the subject acreage continued to qualify for the agricultural or horticultural classification and, therefore, failed to prove that the assessors improperly assessed roll-back taxes.  The Board further found that the appellants failed to prove that the assessors’ determination of fair cash value for each of the fiscal years at issue was excessive.  Lastly, the Board found that the appellants failed to offer any evidence to prove that the assessors’ computation of the roll-back taxes was improper.  

Accordingly, the Board found that the assessors properly calculated and assessed roll-back taxes for fiscal years 1991 through 1995.   The Board therefore issued a decision for the appellee in this appeal.

OPINION


The sole issue in the present appeal is whether the assessors properly computed and assessed roll-back taxes on the subject property for fiscal years 1991 through 1995.

All property, real and personal, situated within the Commonwealth is subject to tax.  G.L. c. 59, § 2.  The assessors of each city and town are required to classify all real property according to one of the following uses:  Class one, residential; Class two, open-space; Class three, commercial; and, Class four, industrial, and to determine the property’s fair cash value.  G.L. c. 59, § 2A.

However, land which is “primarily and directly used” in agricultural or horticultural activities for the purpose of producing items to be sold may be subject to tax under a separate statutory scheme set out in Chapter 61A.  In order to qualify for classification, valuation, and taxation under G.L. c. 61A, a taxpayer must annually apply to the assessors.  G.L. c. 61A, § 6.  In valuing land to which timely application has been made and approved, the board of assessors, 

shall consider only those indicia of value which such land has for agricultural, horticultural or agricultural and horticultural uses.  Such board, in establishing the use value of such land, shall be guided by the list of ranges of value published pursuant to section eleven and by its personal knowledge, judgment and experience as to local land value.

G.L. c. 61A, § 4; Mann v. Board of Assessors of Wareham, 387 Mass. 35, 40 (1982).


Section 11 establishes a farmland valuation advisory commission which, “prior to January first of each year, shall determine a range of values on a per acre basis for each of the several classifications of land in agricultural or horticultural uses in the several counties of the commonwealth.”  G.L. c. 61A, § 11.  The assessors of the various cities and towns then apply these guidelines to value the qualifying properties situated in their respective city or town.  Generally, the value of land based on its agricultural or horticultural use is less than the fair cash value of land at its highest and best use, the standard for valuing real estate for general property tax purposes, resulting in a tax benefit to the owner of Chapter 61A land. 

In accordance with the provisions of Chapter 61A, for fiscal years 1991 through 1995 the appellants applied for and were granted agricultural or horticultural land classification for 14 acres of the subject property.  For valuation purposes, the assessors used the Farmland Valuation Advisory Commission’s published recommendation of per-acre values for the various types of agricultural and horticultural land uses.  Relying on these reports, together with their own experience and knowledge, the assessors valued the subject 14 acres at $3,300 for fiscal years 1991 through 1994 and $3,000 for fiscal year 1995.  At no time did the appellants contest these valuations.

Besides affording a tax benefit to land owners using their land for agricultural and horticultural purposes, Chapter 61A creates a disincentive for taxpayers to remove their land from such use.  Specifically, G.L. c. 61A, § 13 provides that:

[w]henever land which is valued, assessed and taxed under this chapter no longer qualifies as actively devoted to agricultural, horticultural or agricultural and horticultural use, it shall be subject to additional taxes, hereinafter referred to as roll-back taxes . . . .  For each year, the roll-back tax shall be an amount equal to the difference, if any, between the taxes that would have been paid or payable in accordance with the provisions of this chapter and the taxes that would have been paid or payable had the land been valued, assessed and taxed without regard to such provisions.  [Emphasis added.]

The property is subject to the roll-back tax for the current tax year in which it is disqualified and for each of the four immediately preceding tax years that the property was valued, assessed and taxed pursuant to chapter 61A.  Id.  In the present appeal, subsequent to the property’s classification, valuation and assessment in accordance with Chapter 61A for fiscal year 1995, the assessors determined that in fact the subject property did not qualify for classification as agricultural or horticultural land.  Accordingly, the assessors proceeded to calculate and assess roll-back taxes for fiscal year 1995 and the four fiscal years immediately preceding, fiscal years 1991 through 1994.


In addition to establishing the timing and condition for assessment of roll-back taxes, § 13 also details the method by which the tax is to be computed.  Specifically, the statute outlines the four steps necessary to calculate the applicable annual roll-back tax.  The assessors must ascertain the following:

(a) The full and fair value of such land under the valuation standard applicable to other land in the city or town;

(b) The amount of the land assessment for the particular tax year;

(c) The amount of the additional assessment on the land for the particular tax year by deducting the amount of the actual assessment on the land for that year from the amount of the land assessment under subsection (a); and,

(d) The amount of the roll-back tax for that tax year by multiplying the amount of the additional assessment determined under subsection (c) by the general property tax rate of the city or town applicable for that tax year.

G.L. c. 61A, § 13.

In the present appeal, the Board found that subsequent to the fiscal year 1995 assessment the assessors determined that the subject property did not qualify for agricultural or horticultural classification, and assessed roll-back taxes for the subject property.  Using the valuation schedule for all land situated in the town of Ipswich for the fiscal year at issue, the assessors computed the subject property’s fair cash values as if the land had not been allowed the Chapter 61A classification.  Using this new, higher value, the assessors calculated the additional assessment and the corresponding additional tax, which is, the roll-back tax for each of the fiscal years 1991 through 1995.


The appellants have the burden of proving that the property has a lower value than that assessed. "'The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.'" Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974)(quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). "[T]he board is entitled to 'presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.'" General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984)(quoting Schlaiker v. Assessors of Great Barrington, supra).

Based on the evidence presented, the Board found that the assessors properly computed the applicable roll-back taxes for fiscal years 1991 through 1995.  Furthermore, the Board found that the appellants offered no evidence to prove that either the assessors’ imposition of the roll-back taxes was improper or that the fair cash values attributed to the subject property were improper.

Accordingly, the Board issued a decision for the appellee.






    By:


______








   Abigail A. Burns, Chairman

A true copy,

Attest:






  Clerk of the Board

� The appellants filed their appeal with this Board under the informal procedure.  Pursuant to G.L. c. 58A, § 7, the assessors elected to have the appeal heard under the formal procedure.
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