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These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Framingham (“appellee” or “assessors”) to abate tax on certain real estate located in Framingham owned by and assessed to Robert and Faye Harrington (“appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal years 2014 and 2015 (“fiscal years at issue”).

Commissioner Rose heard these appeals. Chairman Hammond and Commissioners Scharaffa, Chmielinski, and Good joined him in the decision for the appellants in Docket No. F322604. Commissioners Scharaffa, Chmielinski, and Good joined him in the corrected decision
 for the appellants in Docket No. F326427.  
These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.

Robert Harrington, pro se, for the appellants. 

James F. Sullivan, Esq. for the appellee.
 FINDINGS OF FACT AND REPORT

On the basis of testimony and exhibits offered into evidence at the hearing of these appeals, the Appellate Tax Board (“Board”) made the following findings of fact.

On January 1, 2013 and January 1, 2014, the valuation and assessment dates for the respective fiscal years at issue, the appellants were the assessed owners of a 5.177-acre parcel of land improved with a single-family residence located at 38 Wayside Inn Road in the Town of Framingham (“subject property”). For assessment purposes, the subject property is identified as “Parcel ID 421-1-1.G.”
The assessors valued the subject property at $893,500 for fiscal year 2014 and $878,000 for fiscal year 2015 and assessed a tax thereon at the rate of $18.29 per $1,000 and $17.82 per $1,000, in the total amounts of $16,342.12 and $15,645.96, for fiscal years 2014 and 2015, respectively. In accordance with G.L. c. 59, § 57C, the appellants timely paid the tax assessed without incurring interest and, in accordance with G.L. c. 59, § 59, timely filed an Application for Abatement for fiscal year 2014 on January 9, 2014 and an Application for Abatement for fiscal year 2015 on January 21, 2015. On February 28, 2014, the assessors voted to reduce the valuation of the subject property to $854,000 for fiscal year 2014, with a corresponding abatement of $722.46. Pursuant to G.L. c. 58A, § 6 and G.L. c. 59, § 64, the appellants’ Application for Abatement for fiscal year 2015 was deemed denied on April 21, 2015, with no relief granted.
  Seeking a further reduction for fiscal year 2014 and relief for fiscal year 2015, the appellants — in accordance with G.L. c. 59, §§ 64 and 65 — timely filed appeals with the Board on April 30, 2014 for fiscal year 2014 and on May 20, 2015 for fiscal year 2015. On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide these appeals.
The subject property is improved with a two-story, Colonial-style residence (“subject dwelling”). Built in 2001, the subject dwelling has 4,632 square feet of finished area with a total of eight rooms, including two bedrooms, as well as four full bathrooms and one half bathroom. Additional amenities include an attached, three-car garage; two fireplaces; and

a finished basement. The exterior of the subject dwelling is primarily clapboard with an asphalt roof. The assessors list the subject dwelling on the property record card as being in good condition. The subject property is part of the Trails at Wayside, an enclave of eight parcels located off a long, common driveway along Wayside Inn Road. 
The appellants provided fifteen exhibits in support of their contention that the appellee overvalued the subject property for the fiscal years at issue, including: the subject property’s assessment history from fiscal year 2002 to fiscal year 2015; Framingham sales during 2012 by number of bedrooms; photographs of the subject property; the subject property’s property record cards for the fiscal years at issue; assessed values of Trails at Wayside properties; an assessment and sales report for 34 Wayside Inn Road; an appraisal-blog article regarding the worth of a bedroom; a comparative market analysis of Framingham properties prepared for the appellants; and an appraisal report of the subject property prepared for the Town of Framingham by John H. Gottschalk, Jr., of Elliott, Gottschalk & Associates. Testifying for the appellants, Robert Harrington emphasized the paucity of bedrooms (despite the relatively large living space of the subject dwelling) as a basis for a reduction in the assessed valuation.  
The assessors introduced relevant jurisdictional documents into the record and rested their case on the validity of the assessed values for the fiscal years at issue.
In reaching its decision, the Board did not place weight on Mr. Gottschalk, Jr.’s suggested valuation adjustments as he was not present to testify as to their validity. Similarly, the Board placed no weight on the comparative market analysis prepared for the appellants in the absence of testimony to validate the bases for selecting the comparable properties and calculating the suggested pricing adjustments. The Board found that the assessed values of the seven neighboring Trails at Wayside parcels provided persuasive and credible evidence of the subject property’s fair market value. In particular, the assessed values of 34 Wayside Inn Road are especially persuasive due to its semblance to the subject property in style, size, location, and age. 
The property at 34 Wayside Inn Road is a two-story, Colonial-style dwelling built in 2002 that sits on 5.3 acres of land with 4,887 square feet of total area. The assessors valued 34 Wayside Inn at $901,700 for fiscal year 2014 (versus $893,500, abated down to $854,000 for the subject property) and $966,200 for fiscal year 2015 (versus $878,000 for the subject property). The dwelling at 34 Wayside Inn Road has ten rooms, including five bedrooms, and also features an attached, three-car garage; a finished basement; three fireplaces; and three full bathrooms and one half bathroom. While the subject property does have one additional full bathroom, the Board found that the existence of three additional bedrooms and two additional rooms overall supported an appreciably higher market value for 34 Wayside Inn Road.  
Based upon the comparable assessment for properties in the Trails at Wayside, and 34 Wayside Inn Road in particular, the Board found and ruled that the assessed value of the subject property exceeded its fair cash value for each of the fiscal years at issue and that the fair cash value on the relevant assessment dates was $750,000. Accordingly, the Board decided these appeals for the appellants and granted abatements in the amounts of $1,902.16 for fiscal year 2014 and $2,280.96 for fiscal year 2015.
OPINION

The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 38. Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both parties are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956). 


An appellant has the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245). 

In appeals before the Board, taxpayers “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’” General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). Sales of comparable realty in the same geographic area and within a reasonable timeframe of the assessment date generally contain probative evidence for determining the value of the property at issue. Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008).  

The Board need not specify the exact manner in which it arrived at its valuation. Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 106, 110 (1971). The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.” Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 72 (1941). In evaluating the evidence before it, the Board selected among the various elements of value and formed its own independent judgment of fair cash value. General Electric Co., 393 Mass. at 605.  “The credibility of witnesses, the weight of the evidence, and inferences to be drawn from the evidence are matters for the board.” Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977). 
While “[o]rdinarily, reliable comparable sales data will trump comparable assessment information for purposes of determining the fair cash value of property,” the provisions of G.L. c. 58A, § 12B permit a party to introduce “‘evidence as to the fair cash valuation or classification of property at which assessors have assessed other property of a comparable nature or class.’” John & Ruthanne Igoe v. Assessors of Mattapoisett, Mass. ATB Findings of Fact and Reports 2014-827, 830-31 (quoting G.L. c. 58A, § 12B). See also Deepak & Lata Thatai v. Assessors of Lexington, Mass. ATB Findings of Fact and Reports 2015-172, 179 (citation omitted) (“Thus, evidence of assessed values must relate to properties that are comparable to the subject property, i.e., properties that share ‘fundamental similarities’ with the subject property, including similar age, location, and size.”).
In the present appeals, the Board did not place any reliance upon Mr. Gottschalk, Jr.’s suggested valuation adjustments as he was not present to testify as to their validity. See John & Vesha Czuber v. Assessors of Springfield, Mass. ATB Findings of Facts and Reports 2012-1086, 1095 (“Because he was not present at the hearing and was not subject to cross-examination or questioning by the hearing officer, the Board gave no weight to his opinion of value.”).

The Board found that the most probative support of the subject property’s fair market value for the fiscal years at issue was the evidence of assessed values for parcels located in the same enclave at the Trails at Wayside, specifically 34 Wayside Inn Road, as it was comparable to the subject property in style, size, location, and age. Taking into account the subject property’s three fewer bedrooms and two fewer overall rooms as compared to 34 Wayside Inn Road, the Board found and ruled that the subject property exceeded its fair cash value for each of the fiscal years at issue. The Board also found and ruled that the fair cash value of the subject property was $750,000 for each of the fiscal years at issue.  Accordingly, the Board decided these appeals for the appellants and granted abatements in the amounts of $1,902.16 and $2,280.96 for fiscal years 2014 and 2015, respectively.
    THE APPELLATE TAX BOARD

  By: __________________________________        Thomas W. Hammond, Jr., Chairman
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Attest: _____________________________


    Clerk of the Board


� A corrected decision was issued in Docket No. F326427 based upon a computational error. 


� The Property Tax Abatement/Exemption Denial Notice issued by the assessors states that the Application for Abatement for the fiscal year 2015 was “deemed denied” on May 14, 2015. Under the relevant statutory provisions, “[whenever a board of assessors, before whom an application in writing for the abatement of a tax is pending, fails to act upon said application, except with the written consent of the applicant, prior to the expiration of three months from the date of filing of such application, it shall then be deemed to be denied.” G.L. c. 58A, § 6. See also G.L. c. 59, § 64. The three-month deemed denial in this instance fell on April 21, 2015 and not May 14, 2015.    
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