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Summary of Decision
During the final years of her employment, the Petitioner’s regular and major duties as a Psychologist III were administrative and advisory.  The decision of the State Board of Retirement is reversed, and it is directed to classify the Petitioner in Group 1 for retirement purposes and approve her early retirement application.
DECISION
The petitioner, Susan Roberts, appeals the denial by the State Board of Retirement (“Board”) of her application to retire under the Early Retirement Incentive Program (“ERIP”), claiming her position was incorrectly categorized as Group 2.
I held a hearing on April 25, 2017, which I recorded digitally.  Dr. Roberts testified on her own behalf.  The Board called no witnesses.  I accepted into evidence ten exhibits.  The Board submitted a post-hearing brief and the Petitioner submitted a response to it.  The record closed on May 10, 2017.
FINDINGS OF FACT
Based upon the testimony, the other evidence in the record, and the reasonable inferences from them, as well as my assessment of witness credibility, I make the following findings of fact:
1. Susan Roberts, born in 1951, has a Bachelor of Arts in Psychology and Anthropology, a Master’s degree in Education, and both a Master’s and Ph.D. in Psychology.  The latter she received at University of Kansas.  (Test.)

2. Dr. Roberts retired on June 30, 2015 from the Department of Developmental Services (“DDS”).  (Test.) 

3. Dr. Roberts worked for DDS or its predecessor, the Department of Mental Retardation, as a Psychologist III or IV from December 1980 through April 1990 and from October 12, 2010 until her retirement.  Since March 12, 2014, she worked as a Psychologist III in DDS’s Central Middlesex Area Office.  (Test., Exs. 3, 9.)
4. As a Psychologist III in the Arlington area office, Dr. Roberts had a number of responsibilities:

a) she consulted with and supported service coordinators whenever they had psychiatric or behavioral issues with the individuals
 in their or their service teams’ care;
b) she helped with issues that arose in day habilitation centers;
c) she occasionally met with families to determine the eligibility of the individual to receive care from DDS.  The individual was not present at these meetings;
d) she met with service teams to discuss how to provide better care and ways to resolve issues;
e) she was a part of the senior management team which handled general office management;
f) she chaired the Risk Committee and participated in a peer review committee, called the Clinical Consultation Team, both of which involved attending meetings with clinicians and providing training and feedback to DDS providers on work-related issues and projects; and
g) After being asked by the Commissioner of DDS, Commissioner Howe, to participate, Dr. Roberts was a part of the statewide Positive Behavioral Supports Initiative and met with the advisory board and a subcommittee to implement state-wide changes promoting positive behavior in every program and home that DDS funds throughout the state.  She also traveled with the team to provide trainings across the state and offered a regional forum for providers to bring questions concerning the care of individuals supported by them.
(Test.; Ex. 4A.
)

5. Individuals supported by DDS typically had an IQ below 70 and had deficits in their ability to care for themselves, i.e., take medications, manage finances, or obtain medical care.  Some individuals needed support for psychiatric distress also.  (Test.)

6. Dr. Roberts maintained an office in Arlington; she did not have an office at any vendor location or in the group homes. (Test.) 

7. As a Psychologist III in the Arlington area office, Dr. Roberts had no caseload and rarely meet with individuals served by DDS.  At most, such meetings occupied about two hours of her forty hour work week.  There were many weeks where Dr. Roberts saw no individuals.  About 95 per cent of her time prior to her retirement was devoted to her work with DDS’s Positive Behavioral Support Initiative.  (Test.)

8. The general job duties and responsibilities described in the Position Description Form 30 for a Psychologist III at DDS/Central Middlesex Area Office states that “[i]ncumbents of this position supervise, and or coordinate and provide program direction for the provision of professional psychological services including diagnostic evaluations,…counseling, therapy, or testing; plan programs for individual client treatment; recommend suitable referrals…; organize and coordinate the provision of clinical services…; [and] develop programs….”  (Test.; Ex. 4A.)
9. Dr. Roberts’s fiscal year 2015 Employee Performance Review Form describes her duties using phrases such as “provide behavioral, psychological, and therapeutic support to individuals,” “provide behavioral support and consultation to families…for individuals living in their homes,” and “provide consultation and facilitation to groups, to provider agencies and Area Office Staff…to address [psychological and behavioral] issues...” “[manage] and [facilitate] Risk Management processes,” and “[address] requests for DDS funded supports.”  (Test.; Ex. 8.)

10. Dr. Roberts helped support individuals who are within the Group 2 classification’s meaning of “mentally defective.”  G.L. c. 32, § 3(2)(g).

11. Dr. Roberts did not have the care, custody, instruction or control of individuals residing in the group homes.  (Test.)
12. On June 12, 2015, the Board notified Dr. Roberts by letter of its decision to deny her application for ERIP because the Board classified her position before retirement in Group 2.  (Ex. 2.)
13. By letter dated June 23, 2015, Dr. Roberts timely appealed to DALA the Board’s decision.  (Ex. 1.)
14. Dr. Roberts’s retirement pension is based on her classification in Group 2.  (Test.)

DISCUSSION
For employees to be eligible for ERIP they must be “classified in Group 1 of the state employees’ retirement system.”  2015 Mass. Acts c. 19, § 3(b)(iii).  Therefore, because the Board determined that Dr. Roberts should be classified in Group 2, it denied her ERIP application.  For the reasons stated below, the Board’s decision is reversed.

G.L. c. 32, § 3(2)(g) provides a system for classifying employees’ jobs for retirement purposes.  Group 2 includes, in relevant part: 
employees of the commonwealth or of any county, regardless of any official classification…whose regular and major duties requires them to have the care, custody, instruction or other supervision of parolees or persons who are mentally ill or mentally defective or defective delinquents or wayward children…  
Id.  Group 1 includes “general employees including clerical, administrative and technical workers, laborers, mechanics and all others not otherwise classified.”  Id.  
This group classification is based on the job duties that the member has at the time of retirement.  See Maddocks v. Contributory Ret. App. Bd., 369 Mass. 488, 494 (1976).  While the job title and description are key information to be used to determine the appropriate group classification, Gaw v. Contributory Ret. App. Bd., 4 Mass. App. Ct. 250 (1976), “how a job is actually performed” is “equally important.”  Wilber v. State Bd. of Ret., CR-09-340 and CR-09-541, Decision at 4 (Div. Admin. Law App., Mar. 27, 2015).  
The “regular and major duties” requirement in G.L. c. 32, § 3(2)(g) has come to mean that an employee must spend more than half of her time engaged in those duties to qualify for that group classification.  See Forbes v. State Bd. of Ret., CR-13-146 (Div. Admin. Law App., Dec. 23, 2016).
Dr. Roberts had primarily administrative, consultative, advisory, and management duties.  She did not carry a caseload and had minimal contact with individuals supported by DDS.  While the language in her Position Description Form 30 and Employee Performance Review Form suggests that meeting with individuals was one of Dr. Roberts’s primary responsibilities, in fact, she rarely provided any direct services to individuals, which is required for Group 2 classification.  On the occasions when she did meet with individuals, there is no evidence that she was engaged in their care, custody, instruction, or control.  Dr. Roberts consulted with service coordinators and other team members and provided advice about how they could handle an individual’s needs.  In other words, she supported those who provided the direct care to individuals. 
Considerably more than half her time was occupied with committee work and office management.  Dr. Roberts did not simply volunteer for these responsibilities, she was appointed by the DDS Commissioner to support the agency’s Positive Behavioral Supports Initiative.  Her responsibilities are recognized in her Form 30, which includes in the detailed statement of duties: “[p]articipates in Regional Peer Review Committee” and “[a]cts as Area Representative for Positive Behavioral Supports Initiative.”  (Ex. 4A.)  
Dr. Roberts was a credible witness.  She testified in a calm, forthright manner.  She described her responsibilities in detail and in a manner consistent with other evidence.  Her testimony was uncontroverted.  She met her burden of proof under Blanchette v. Contributory Ret. App. Bd., 20 Mass. App. Ct. 479, 483 (1985).  The evidence clearly supports her classification in Group 1.  Mathews v. State Bd. of Ret., CR-15-394 (Div. Admin. Law App., July 1, 2016).
The Board’s decision is reversed.  This matter is remanded to the Board who shall 

classify the Petitioner in Group 1 for retirement purposes, approve her ERIP application, and make any necessary adjustment to her retirement allowance.

SO ORDERED.
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DATED: September 1, 2017 

� DDS refers to the clients they serve as “individuals.”  In keeping with DDS’s language, I use individuals here to mean those under DDS’s care.


� Both Exhibit 4 and Exhibit 4A were admitted into evidence.  However, the second page of Exhibit 4 refers to qualifications for a nurse, not a psychologist.  Exhibit 4A is the job description relied on in this decision.
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