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RECOMMENDED FINAL DECISION
This appeal involves a permit issued by the Massachusetts Department of Environmental Protection (“MassDEP”) for a protective radius required around a water supply well, which is known as a Zone I.  See 310 CMR 22.00 et seq. and 22.02 (definitions).  MassDEP issued the Zone I permit on June 30, 2000 to Rocky Mountain Spring Water Company for the Harvest Farm Spring Wells, Massachusetts Public Water Supply (ID #4240006), located on Brook Street in Plympton, Massachusetts.  The well and its Zone I are regulated by MassDEP under 310 CMR 22.00, which is “intended to promote the public health and general welfare by preventing the pollution and securing the sanitary protection of all such waters used as sources of water supply and ensuring that public water systems in Massachusetts provide to the users thereof water that is safe, fit and pure to drink.”
On October 25, 2012, MassDEP’s Southeastern Regional Office issued a permit modification that reduced the size of the Zone I radius around Rocky Mountain Spring Water Company’s wellheads from 379 feet to 325 feet.  According to the October 25, 2012, letter from MassDEP to Edward Rose, President of Rocky Mountain, the modification was warranted by an “audit” that disclosed, consistent with MassDEP’s intent, that the radius should be 325 feet to exclude the abutting property on which there was a residential home and swimming pool.  The residential home and pool are owned by the Petitioners in this appeal, Jane and Michael Devlin.  MassDEP stated that the modification was warranted because both uses (the home and the pool) are “considered nonconforming activities within a public water supply Zone I.”

Following the permit modification, the Devlins initiated this appeal challenging the sufficiency of MassDEP’s decision.  MassDEP responded, arguing that the appeal was without an adequate basis in standing jurisprudence because the Devlins were not aggrieved parties; in fact, they purportedly benefited from the diminished Zone I because it reduced the alleged impairment that the original Zone I allegedly had on their property rights.  Further, MassDEP claims, correctly, even if the appeal could go forward, the appealable issues are limited to those that are within the scope of the audit and modification.  In other words, the Devlins cannot re-litigate all issues that could have been raised in an appeal of the original permit.

  After the Devlins filed their appeal, MassDEP’s position underlying the permit modification changed, and it unilaterally rescinded the permit modification on January 8, 2013, apparently based upon: the permittee’s request, a reassessment of the underlying facts, and the Devlins’ decision to appeal.
  MassDEP then moved to dismiss the appeal, arguing it was rendered moot by the rescission.  The rescission was issued without any explanation regarding why it was issued—only three months before MassDEP’s audit had discovered nonconforming uses that warranted the modification.  
The Devlins responded to the rescission by effectively amending their appeal to include the rescission, stating: “The Devlins have a right to understand how and why a permit modification by the Department can be rescinded by mere query of the applicant?”  See Petitioners’ Response to Department’s Motion to Dismiss as Moot.  In fact, the rescission may have turned MassDEP’s prior argument for dismissal—the alleged lack of standing—on its head.  Whereas MassDEP believed before that the permit modification had worked to the Devlins’ benefit, and thus they were not aggrieved, the rescission may have worked to their disadvantage, leaving them aggrieved by re-imposing Zone I use restrictions on their property that were removed by the modification.  MassDEP disagreed, arguing that the rescission mooted the entire appeal and it moved to dismiss the appeal on that ground and the alleged lack of standing.

On August 20, 2013, I held a Pre-Screening/Pre-Hearing Conference and a hearing regarding pending motions.  At the Conference, it became apparent that the Devlins’ claim challenging the modification and rescission is grounded and dependent upon their challenge to a private property restriction on their property—the April 18, 2000 Water Use Easement and Restriction held by Rocky Mountain.  They claimed that the Easement and Restriction was invalid as to them because it was not properly recorded (among other reasons), rendering the Zone I invalid.  MassDEP disputed that with evidence of its recordation.  I informed the parties that I had no jurisdiction over that private property dispute and its resolution.  See Tindley v. Department of Environmental Quality Engineering, 10 Mass. App. 623, 411 N.E. 2d 187 (1980).  Therefore, instead of continuing to litigate this appeal and unnecessarily resolving issues arising out of the modification and rescission, including mootness, I proposed to the parties that the appeal be stayed under 310 CMR 1.01(5)(a)3 or dismissed without prejudice; under either scenario I would not rule on pending motions, and instead hold them in abeyance pending the outcome of the private property litigation and the reinstitution of this appeal.  The Devlins consented to this outcome.  MassDEP continued to argue for dismissal but asserted alternatively that if the appeal is stayed or dismissed without prejudice that the Devlins be given a deadline of January 1, 2014 to initiate the private property litigation against Rocky Mountain.  

 On September 4, 2013, I entered an order staying the appeal, adding the following conditions: “The Petitioner shall file a status report every three months beginning December 1, 2013.  The failure to do that or to file by January 1, 2014, the related litigation in an appropriate court will likely result in dismissal of this appeal.”
Since issuing the order staying the appeal, the Petitioner has not made any filings, including the required status reports or any evidence of initiating the private litigation.

On January 27, 2014, MassDEP moved to dismiss the appeal for the Petitioner’s failure to prosecute and failure to comply with the order staying the appeal.  In that motion, MassDEP represented that Petitioner’s counsel had not responded to MassDEP’s attempts to contact her regarding the status of the appeal.  The Petitioner has not responded to MassDEP’s motion to dismiss, leaving it unopposed.  MassDEP confirmed with Rocky Mountain that the Petitioner had not initiated the private litigation against it to resolve the property rights dispute.
Given the above circumstances, I recommend that the Department’s Commissioner issue a Final Decision granting MassDEP’s motion to dismiss the Petitioner’s appeal based upon the Petitioner’s failure to: (1) oppose the motion to dismiss, (2) comply with the order staying the appeal and file documents as required, (3) meet the time limits established by the order, and (4) prosecute the appeal in accordance with the rules and orders.  See 310 CMR 1.01(3)(e), 1.01(5)6, 1.01(10), 1.01(11)(b), and 1.01(11)(d); see Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).    
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________
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� In a December 7, 2012 letter from MassDEP to the Devlins’ attorney, Anne Bingham, MassDEP stated that it was not able to spend additional resources on an adjudicatory appeal and it intended to have the appeal concluded by either the Devlins filing a withdrawal or MassDEP rescinding the permit modification.








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep

	[image: image1.png]


  Printed on Recycled Paper


Matter of Rocky Mountain Spring Water Company, OADR Docket No. 2012-043

Recommended Final Decision

Page 6 of 6

[image: image1.png]