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                                                     Summary of Decision


The Petitioner, a former firefighter in the City of Springfield, has not met his burden of proving that he was deprived of a proper medical panel evaluation.  The 2015 medical panel majority members did not apply an erroneous standard on the issues of total disability and causation or exceed their authority when rendering their respective opinions.  The Petitioner does not have a positive panel majority concerning whether his subjective symptoms are such as might be the natural and proximate result of the personal injury sustained while responding to a fire on November 18, 2013 
DECISION


The Petitioner, Miguel Rodriguez, appealed from the May 12, 2015 decision 

of the Respondent, Springfield Retirement Board (SRB), denying his application for Section 7 accidental disability retirement benefits.  (Petitioner’s Exhibit 5, SRB Exhibit 18.)  The appeal was timely filed on May 21, 2015.     

I held a hearing on April 26, 2016 in Room 305 at 436 Dwight Street, Springfield, MA.  The Petitioner proffered Exhibits 1-14.  The SRB proffered Exhibits 1-18.  The documents will be identified by Exhibit no. and proffering party throughout this Decision.  The Petitioner testified in his own behalf.  The hearing was digitally recorded.  The parties filed pre-hearing and post-hearing memoranda of law.  (Petitioner-Attachments B and C; SBR-Attachments A and D.  The last of the submissions was received on July 1, 2016, thereby closing the record.  On that date, the SRB also submitted its Exhibit 19, excerpts from the Collective Bargaining Agreement Between the City of Springfield and Local Union no. 648 of Firefighters, AFL-CIO, that was in effect from July 1, 2013 through June 30, 2016.  






FINDINGS OF FACT

Based upon the documents submitted by the parties, in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, Miguel Rodriguez, born in 1957, began employment as a firefighter in the City of Springfield on or about April 10, 1989.  His duties included: physical tasks such as connecting/disconnecting water pump apparatus, setting up and climbing ladders, forcibly prying open doors, walls and windows of existing structures, performing victim rescue techniques and frequent equipment cleaning and transport.  (Attachment B and Petitioner’s Exhibit 8.)
2. While on duty on November 18, 2013, the Petitioner responded to an emergency fire call in the Durant Street area of Springfield.  He climbed to the top of a single straight ladder and reached to receive the fire hose from another firefighter.  When he opened the nozzle of the hose, the sudden kickback pushed him back and the Petitioner fell off of the ladder and fell approximately 12 to 15 feet to the ground.  (Petitioner Testimony and Petitioner’s Exhibit 1.)

3. The Petitioner attempted to break the fall with his left leg and left hand.  He fell onto the left side of his body.  In an Injury Report dated November 18, 2013, he indicated that he had injured his left ankle and left hand.  (Petitioner’s Exhibit 1.) 

4. The Petitioner was transported to Baystate Medical Center by ambulance.  While there, he reported left ankle pain and mild left hand pain.  X-rays of the left hand and left foot were negative.  The Petitioner was released the same afternoon and advised to follow-up with his treating physician.  He was provided with an ace bandage for his sprained ankle.  (Petitioner’s Exhibits 9 & 10.) 
5. As of the date of the accident, the Petitioner began receiving benefits pursuant to G.L. c. 41, § 111F.  He did not return to work.  (Attachment B.)
6. The Petitioner consulted with Louis M. Adler, M.D. of New England Orthopedic Surgeons, Inc. on November 25, 2013 for his left hand complaints.  Dr. Adler indicated that there was no evidence of fracture or dislocation, but that the patient had significant arthritic changes in the PIP joint of his small finger.  Dr. Adler recommended a six week course of buddy tape for the left hand.  (Exhibit 11.)

7. The Petitioner also consulted Physician’s Assistant James Vreeland of New England Orthopedic Surgeons on November 25, 2013 for his left ankle pain.  He reported minimal pain on weight bearing and more if he walked or had to pivot at the ankle.  The Petitioner was given a brace and instructed to perform weight-bearing activities as tolerated.  He was advised to remain out of work for three (3) weeks until a follow up evaluation.  (Id. & Exhibit 2.)
8. The Petitioner saw Mr. Vreeland again on December 9, 2013 and reported pain in the morning with his first initial steps but no pain with weight bearing.  He was advised to continue to use the ankle brace and undergo physical therapy.  He was further advised to remain out of work.  (Exhibit 11.)
9. The Petitioner saw Dr. Adler again on December 12, 2013 and complained of continued pain the fingers of his left hand.  He was instructed that he needed to wear the buddy brace to stabilize the ligaments for healing.  (Id.)

10. On December 13, 2013, the Petitioner saw R. Scott Cowan, M.D. and complained of low back pain secondary to the fall on November 18, 2013.  X-rays revealed a mild L3 wedge compression fracture.  The doctor indicated that the fracture would heal uneventfully and that there was no need for aggressive care.  (Id.) 

11. On January 9, 2014, the Petitioner saw Martin J. Luber, M.D. for evaluation of left knee and left shoulder pain.  He reported that he had injured his left knee, left shoulder and left ankle in the fall on November 18, 2013.  He reported that while performing physical therapy for his ankle, he began experiencing some increasing discomfort in his left knee.  X-rays of the left knee revealed no fractures.  Dr. Luber diagnosed the left knee pain as a left knee contusion along with some mild patellofemoral irritability likely related to gait modifications from the left ankle symptoms.  At that time, the doctor indicated that the Petitioner’s primary work restrictions at that time were related to his ankle and low back and that he did not need any additional restrictions placed upon him because of left knee tenderness.  Physical therapy was recommended.  (Id.)
12. Regarding the Petitioner’s left shoulder; Dr. Luber diagnosed a left AC joint separation.  He believed that this would respond favorably to conservative management over 6 to 8 weeks.  (Id.)

13. On January 10, 2014, the Petitioner saw Physician’s Assistant James Asselin at New England Orthopedic Surgeons, Inc.  He reported continued back pain without radiation.  Mr. Asselin recommended physical therapy for a lumbar stabilization program and advised him to return to sedentary work only.  (Id.)
14. The Petitioner saw John Corsetti, M.D. at New England Orthopedic Surgeons, Inc. on January 14, 2014 for his left shoulder pain.  He claimed that he had no problems with the left shoulder prior to the work injury.  Dr. Corsetti’s diagnosis was “left shoulder traumatic tendinitis.”  Physical therapy, stretching and remaining out of work were all advised.  Dr. Corsetti administered an injection of Kenalog 40 at that time.   (Id.)

15. On January 20, 2014, Dr. Adler saw the Petitioner for a radial collateral ligament injury to the MCPJ of the left middle finger and an ulnar collateral ligament injury to the MCPJ of the left index finger.  Occupational therapy was advised.  (Id.)

16. The Petitioner saw Mr. Vreeland again on January 21, 2014 for his left ankle sprain.  He reported slow but steady improvement in his symptoms.  He was provided a note for sedentary work and advised to continue with physical therapy.  (Id.)  

17. January 24, 2014 occupational therapy notes from Attain Therapy and Fitness in Springfield reflect that the Petitioner had sustained a shoulder injury treated with cortisone, contusion of the left ankle and knee as well as an injury to the low back at L-3 following the November 2013 fall.   The notes reflect further that the Petitioner had been referred to occupational therapy for a sprain of the metacarpal joint of the left hand.  (Respondent’s Exhibit 15.)
18. The Petitioner saw Mr. Asselin again on February 21, 2014.  The latter indicated that he had a thirteen week old compression fracture at L-3 and was doing very well.  On that day Mr. Asselin noted that the Petitioner was released to full duty status for his back and that he was also being seen for his shoulder.  (Id.)

19. The Petitioner was seen by Physician’s Assistant Michael Cavanaugh on February 24, 2014.  He complained of persistent mechanical left knee pain that seemed to be exacerbated with rotational movements of the knee.  Mr. Cavanaugh suspected meniscus pathology.  He also noted that the Petitioner had a documented patella contusion on the left knee.  (Id.)

20. A February 25, 2014 MRI of the left shoulder revealed degenerative changes in the acromioclavicular joint, narrowing of the medial outlet and a small subachromial bursitis along with calcific tendinitis.  There was no evidence of a rotator cuff tear.  (Petitioner’s Exhibit 3 & SRB Exhibit 10.)

21. A March 4, 2014 MRI of the left knee revealed no evidence of a meniscus or ligament tear.  There was mild myxoid degeneration at the posterior horn of the meniscus.  (Id.)
22. Dr. Corsetti performed arthroscopic surgery on the Petitioner’s shoulder on April 8, 2014.  (SRB’s Exhibits 5 & 7.)  
23. On August 4, 2014, Dr. Luber performed arthroscopic surgery on the Petitioner’s left knee.  His pre-operative diagnosis was “left knee medial meniscus tear.”  No tear was revealed during the procedure.  His post-operative diagnosis was “left knee medial patellofemoral plica syndrome.”  (SRB’s Exhibit 13.)
24. The Petitioner saw Physician’s Assistant Henry J. Casagrande, Jr. of New England Orthopedic Surgeons, Inc. on September 12, 2014.  Mr. Casagrade indicated that the Petitioner had essentially benign knee, pristine knee with no meniscal pathology or arthrosis.  Mr. Casagrande noted that he was uncertain as to why the Petitioner continued to experience pain with squatting or stairs.  The Petitioner was issued a work note allowing him to return to sedentary work/light duty.  It was also noted that he had a full range of motion in the left knee at that time.  (SRB’s Exhibit 15.)  

25. October 16, 2014.  Mr. Casagrande noted that the Petitioner continued to experience pain to the left knee “for no known etiology.  States pain with just use.” Mr. Casagrande commented that it was puzzling and somewhat concerning why the Petitioner continued to have knee pain with completely benign interarticular evaluation.  (SRB’s Exhibit 15.)
26. The Petitioner saw Dr. Corsetti again on October 31, 2014.  The doctor noted full motion in the left shoulder with pain above the horizontal reach and with heavy lifting.  The doctor indicated that the Petitioner was disabled from his occupation at that time.  He advised the Petitioner to continue stretching and performing light strengthening workouts.  (Respondent’s Exhibit 15.)

27. The Petitioner was evaluated by Clifford J. Prestia, M.D. of the Pain Management Center on November 3, 2014.  The Petitioner reported that he had recently undergone surgery to repair a torn meniscus and that he had developed stabbing, shooting pain in the left knee which worsened with deep knee bending.  He complained of ongoing knee pain following the surgery.  The doctor recommended a left genicular nerve block with fluoroscopy.  He advised the Petitioner to continue with activity as tolerated.  (Respondent’s Exhibit 14.)
28. In a letter to Dr. Luber dated November 5, 2014, Springfield Fire Chief Joseph Conant requested that the doctor provide his best medical opinion as to whether the Petitioner would be able to safely and reliably return to perform the full duties of a firefighter as it pertained to his knee injury.  (Respondent’s Exhibit 16.)

29. In a second letter dated November 5, 2014, Chief Conant requested that Dr. Corsetti provide his best medical opinion as to whether the Petitioner would be able to safely and reliably return to perform the full duties of a firefighter as it pertained to his shoulder injury.  (Petitioner’s Exhibit 7 & SRB Exhibit 17.)

30. On November 14, 2014, Dr. Corsetti indicated that the Petitioner was permanently disabled by virtue of his shoulder injury.  (Id.)

31. On November 20, 2014, Dr. Luber responded to the Chief’s inquiry by indicated the knee problem was not permanent and that the Petitioner was “ok to work 2 to left knee.” (sic) (Respondent’s Exhibit 16.) 
32. The Petitioner applied for accidental disability retirement benefits on November 24, 2014.  On page 2(1) he indicated that the medical reasons for his filing for disability were “L-shoulder injury and L-knee.”  He indicated that these injuries had been incurred during the fall on November 18, 2013.  (SRB Exhibit 4.)
33. Dr. Corsetti completed the Statement of Applicant’s Physician.  He indicated that the Petitioner was totally and permanently disabled from performing his essential duties due to ongoing shoulder pain and weakness resultant from the fall at work on November 18, 2013.  (Respondent’s Exhibit 5.)

34. On December 3, 2014, Fire Chief Conant filed an Involuntary Retirement Application for accidental disability benefits on the Petitioner’s behalf.  The Chief submitted an addendum to the application entitled “Fair Summary of Facts Firefighter Miguel A. Rodriguez City of Springfield Fire Department.”  Listed in the addendum are chronological medical report summaries.   The dates of the earliest appointments with the specialists at New England Orthopedic Surgeons, Inc. are incorrect.  References to medical reports and opinions from and after those previously referred to in earlier Findings of Fact will not be incorporated here as medical evidence.  Their accuracy and reliability cannot be verified by the actual medical records.  (Respondent’s Exhibit 2.)
35. In Chief Conant’s Employer’s Statement, he reported on page 3 (2) & (3) that the Petitioner did not request any modification of job duties to accommodate his condition and that the department had not offered any modification of job duties.  (Petitioner’s Exhibit 4.)  

36. Single physician medical panel doctor Richard Warnock, M.D. evaluated the Petitioner on February 15, 2015.  He answered “no” to certificate question 1, thereby indicating that he did not find the Petitioner to be to be totally and permanently incapacitated from performing his essential duties.  Dr. Warnock did not respond to certificate questions 2 and 3, pertaining, respectively, to permanence and causation.  (SRB’s Exhibit 1.)

37. In his narrative report, Dr. Warnock noted that the Petitioner was initially treated for left finger and ankle pain and that his left shoulder pain was not documented initially but was noted a month or two following the injury.  Dr. Warnock noted that the findings from the shoulder arthroscopy were non-specific and, that in October 2014, Dr. Corsetti had noted that the Petitioner had full range of motion.  As for the left knee, Dr. Warnock indicated that both the MRI and the knee arthroscopy were benign.  Dr. Warnock also noted that Dr. Luber and his staff at New England Orthopedic Surgeons, Inc. had discharged the Petitioner from his care and were “somewhat perplexed” by the Petitioner’s continued complaints of pain in the left knee.  Dr. Warnock concluded that, due to the benign findings from the shoulder and knee arthroscopies, and, because one usually recovers from the excision of a medial synovial plica, his exam was benign other than subjective complaints.  (Id.)
38. Single physician medical panel doctor Suzanne Miller, M.D., evaluated the Petitioner on February 17, 2015.  She answered certificate questions 1 and 2 in the affirmative, thereby indicating that she found the Petitioner to be totally and permanently incapacitated from performing his essential duties.  Dr. Miller answered question 3 in the negative, thus indicating that the she did not find the incapacity to be such as might be the natural and proximate result of the injury sustained on November 18, 2013.  (Id.)

39. In her narrative report, Dr. Miller noted that the Petitioner was initially treated for left hand and left foot sprains, and, that he was seen on January 9, 2014 for evaluation of his left knee and left shoulder.  She noted further that the original injuries to the hand and ankle had healed.
          Dr. Miller’s diagnoses were left hand sprain, left ankle/foot strain, left knee pain and left shoulder pain.  She made the following assessment regarding causation:

Based upon the medical records available for review it appears that his left knee and left shoulder injuries did not come out for several weeks after the incident.  This was not mentioned in the initial reports nor is it mentioned in his follow-up visits with Dr. Adler.  It was not until January 9, 2014, when it states that his physical therapy of his ankle started (sic) having discomfort in his left knee. His knee arthroscopy was essentially benign.  He states that his left shoulder was painful after the injury in the note of January 9, 2014.  However, I do not see any records prior to this I am discussing.

(Id.)

40. Single physician medical panel doctor Pier Boutin, M.D. evaluated the Petitioner on February 19, 2015.  Dr. Boutin answered all of the certificate questions in the affirmative thereby opining that the Petitioner was totally and permanently incapacitated from performing his essential duties and that the disability was such as might be the natural and proximate result of the fall from the ladder on November 18, 2013.  (Id.)
41. In his narrative report, Dr. Boutin incorrectly notes that the Petitioner was seen at New England Orthopedic Surgeons on November 25, 2014 for left ankle sprain and left hand pain.  He also indicates that the Petitioner was “eventually” seen by the same group for left knee contusion and lefty (sic) AC joint separation.  Dr. Boutin reported that the Petitioner had reached maximum medical improvement for his knee and shoulder several months prior to his panel examination and that he continued to have persistent pain in each of those joints.  The results of Dr. Boutin’s clinical examination of the Petitioner’s left knee were within normal limits.  He noted tenderness over the bicipital groove and mild tenderness over the subachromial space with full active range of motion of the left shoulder.  The doctor concluded that the Petitioner could not return to work as a firefighter due to limitations in regards to bending, kneeling, squatting or lifting overhead.  (Id.)
42. The SRB denied the Petitioner’s Section 7 application on May 12, 2015.  (Respondent’s Exhibit 18.)

43. The Petitioner filed a timely appeal on May 21, 2015.  (Petitioner’s Exhibit 5.)
44. In a letter to the SRB dated June 3, 2015, Chief Conant requested that the Petitioner be awarded ordinary disability retirement benefits.  The request was granted and the Petitioner has been receiving ordinary disability retirement benefits.  (Petitioner’s Exhibit 6.) 
45. Article 48 of the Collective Bargaining Agreement between the City of Springfield and Local Union No. 648 of the International Association of Firefighters, AFL-CIO, provides for provides that those who are injured on duty shall be placed in a temporary restricted duty work hardening assignment.  (SRB’s Exhibit 19.)
CONCLUSION


In order to receive accidental disability retirement benefits under G.L. c. 32 § 7, an applicant must establish by a preponderance of the evidence, including an affirmative medical panel certificate, that he is totally and permanently incapacitated from performing his essential duties as a result of an injury sustained or hazard undergone while in the performance of those duties.  The medical panel’s function is to “determine medical questions which are beyond the common knowledge and experience of the local board (or Appeal Board).”  Malden Retirement Board v. CRAB, 1 Mass. App. Ct. 420, 298 N.E. 2d 902 (1973).  If the medical panel issues a negative certificate, an applicant may appeal a retirement board’s decision to reject his application based on the negative certificate, but he must show that the panel employed an erroneous standard or failed to follow proper procedures, or demonstrate that the certificate is “plainly wrong.”  Kelley v. CRAB, 341 Mass. 611, 171 N.E. 2d 277 (1961).
The Petitioner is not entitled to prevail in this appeal.  In this case, the Petitioner has not met his burden of proving that he was deprived of a proper medical panel examination.  Dr. Warnock did not find the Petitioner to be disabled.  He reasoned that the knee and shoulder MRIs and arthroscopies were benign.  His clinical evaluation of each joint rendered results that within normal limits and revealed full range of motion.  In so concluding, Dr. Warnock reviewed all of the pertinent medical evidence and applied the correct standards of law.    


While Dr. Miller concluded that the Petitioner’s knee and shoulder pain permanently prevented his from performing his essential duties, she did not find that these conditions were such as might be the natural and proximate result of the personal sustained on November 18, 2013.  Dr. Miller’s lucid explanation was supported by the absence of medical records documenting any shoulder or knee pain until January 9, 2014 notwithstanding the Petitioner’s claim that he felt shoulder pain shortly after the accident.  The Petitioner was seeing a plethora of health care providers between late November 2013 and early January 2014 and not one of them mentioned him complaining of knee or shoulder pain despite ample opportunity for the Petitioner to seek treatment for these complaints.  The Petitioner himself failed to note knee or shoulder pain in his injury report and during his emergency room admission.  As such, the Petitioner’s self-serving assertion that he developed shoulder pain shortly after the fall cannot be substantiated by a preponderance of the evidence.  Further, there is no support in the record for any discrete knee injury sustained in physical therapy.  The findings of Dr. Miller are  supported by the record and must be afforded weight.   She did not apply an erroneous standard or issue a certificate that is plainly wrong.  Kelley, supra.

The narrative report of the minority member, Dr. Boutin, is the most cursory.  It also includes incorrect information regarding the date of the Petitioner’s initial treatment for his hand and ankle.  Further, while he answered the all of certificate questions in the affirmative, he did note that the clinical examination of the shoulder was within normal limits and the Petitioner had full range of motion.  

While the Collective Bargaining Agreement between the City of Springfield and the Firefighter’s Union provides for temporary restricted duty for those on Injured On Duty Leave, it appears as if Chief Conant was not considering that in the Petitioner’s case.  He requested that both Dr. Corsetti and Dr. Luber render opinions on whether the Petitioner could safely return and perform all of the duties of a firefighter.  He indicted in the Employer’s Statement that the Petitioner did not ask for, and he himself did not offer, any accommodations.  This is really a non-issue in this case given the Petitioner cannot support his claim of causation with a positive majority medical panel response. 

Based on the forgoing, the decision of the SBR denying the Petitioner’s application for accidental disability retirement benefits is affirmed.  Should the SBR be 
concerned as to whether the Petitioner remains totally disabled, it can petition for a medical examination pursuant to G.L. c. 32, § 8.

So ordered.

Division of Administrative Law Appeals,


BY:

           Judithann Burke, 
          Administrative Magistrate                        
          DATED:  January 13, 2017
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