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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the failure of the Board of Assessors of the City of Lowell (“appellee” or “assessors”) to abate a tax on certain real estate in Lowell owned by and assessed to Ronald A. Lessard (“appellant”) under G.L. c. 59 §§ 11 and 38, for fiscal year 2014 (“fiscal year at issue”).

Commissioner Rose (“Presiding Commissioner”) heard this appeal under G.L. c. 58A, § 1A and 831 CMR 1.20 and issued a single-member decision for the appellant. 


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


Ronald A. Lessard, pro se, for the appellant. 

Elliot J. Veloso, Assistant City Solicitor, for the appellee. 

FINDINGS OF FACT AND REPORT

Based on the testimony and exhibits offered into evidence at the hearing of this appeal, the Presiding Commissioner made the following findings of fact. 


On January 1, 2013, the appellant was the assessed owner of a condominium unit located at 219 Central Street, Unit 1B, in the City of Lowell (“subject unit”).  For assessment purposes, the subject unit was identified as Parcel ID 0179-1125-0219-0001B.  The subject unit is an 810 square-foot office condominium unit situated on the first floor of a building (“subject building”) with similar office units in downtown Lowell.  
The assessors considered the subject unit to be in overall average condition.
For the fiscal year at issue, the assessors valued the subject unit at $137,800 and assessed a tax thereon, at the rate of $31.75 per $1,000, in the total amount of $4,375.15.  In accordance with G.L. c. 59, § 57C, the appellant timely paid the tax due without incurring interest.  On January 14, 2014, in accordance with G.L. c. 59, § 59, the appellant timely filed an Application for Abatement with the assessors.  On April 14, 2014, the assessors voted to reduce the valuation of the subject unit to $86,200, and granted an abatement of $1,638.30.  Not satisfied with this partial abatement, the appellant seasonably filed a Petition Under Formal Procedure with the Appellate Tax Board (“Board”) on July 9, 2014.  On the basis of these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear and decide this appeal.  

It was the appellant’s contention that the subject unit was overvalued for the fiscal year at issue.  In support of his claim, he submitted evidence of one dozen sales of comparable units located within the subject building and elsewhere in Lowell. The information submitted by the appellant included basic comparative information, such as size, location, sale price, and date of sale, along with each comparison property’s assessed value.  The evidence offered by the appellant showed a widespread occurrence of assessed values vastly exceeding actual sale prices.  

The assessors for their part did not offer affirmative evidence of value but instead asserted that the sales offered by the appellant had been “coded out” because they were not arm’s-length sales. However, the assessors offered no evidence to support their assertion that the sales were not made at arm’s-length.  


Based on all of the evidence, the Presiding Commissioner found that the appellant met his burden of proving that the assessed value of the subject unit exceeded its fair cash value.  In reaching this conclusion, the Presiding Commissioner placed considerable weight on the sale of Unit 1F within the subject building, as it was a very timely sale of a highly comparable property.  Unit 1F sold for $40,000 on February 7, 2013.  
After giving weight to this sale, but taking into consideration the subject unit’s larger size, the Presiding Commissioner concluded a fair cash value of $58,800. Accordingly, he decided this appeal for the appellant and granted an abatement in the amount of $869.98.
OPINION

The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956). 


The appellant has the burden of proving that the property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner[s] to make out [their] right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245). 

In appeals before this Board, taxpayers “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally contain probative evidence for determining the value of the property at issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, Graham v. Assessors of West Tisbury, 73 Mass. App. Ct. 1107 (2008).  

In the present appeal, the appellant offered a number of comparable sales which supported the conclusion that the assessed value of the subject unit exceeded its fair cash value.  The Presiding Commissioner found that the sale price of Unit 1F, located in the same building as the subject unit, provided a particularly persuasive indication that the subject unit’s assessed value exceeded its fair cash value.  After considering the record in its totality, the Presiding Commissioner arrived at a fair cash value for the subject unit of $58,800.
The Presiding Commissioner need not specify the exact manner in which he arrived at his valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 106, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Assessors of Quincy v. Boston Consolidated Gas, 309 Mass. 60, 72 (1941).  In evaluating the evidence before it, the Presiding Commissioner selected among the various elements of value and formed his own independent judgment of fair cash value.  General Electric Co., 393 Mass. at 605.  “The credibility of witnesses, the weight of evidence, the inferences to be drawn from the evidence are matters for the [Presiding Commissioner].”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977). 
In conclusion, the Presiding Commissioner found and ruled that the appellant met his burden of demonstrating that the assessed value of the subject unit exceeded its fair cash value.  Accordingly, the Presiding Commissioner decided this appeal for the appellant and granted an abatement in the amount of $869.98.
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