COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
09-P-1460
CULLY ROSST
vS.

CIVIL SERVICE COMMISSION, & anotherzl

MEMORANDUM AND ORDER PURSUANT TO RULE 1:28

In this appeal of an administrative decision pursuant to
G. L. ¢. 30A, § 14(7), the issue presented is the propriety of a
six-month suspension imposed upon the pléintiff, Cully Rosgsi,
lformeriy a Dukbury‘police officer, for failing to report to work
as ordered. A judge of the Superior Court concluded that the
decision of the Civil Service Commission upholding Rossi's

suspension was not precluded by our decision in Duxbury v. Rossi,

69 Mass. App. Ct. 59 (2007} (Rossi I), and was supported by
substantial evidence. The judge therefore denied Rossi's motion
 for judgmerit on the pleadings and entered final judgment
dismigsging hié complaint. We éffirm.

1. Effect of Rossi I. Both the commission and the judge

correctly viewed Rossi I as "tangential" to the present dispute.
In Rossi I, this court affirmed an arbitrator's award in favor of
Rosai, concludinglthat the town ﬁnlawfully,had denied him
benefits for injury con duty and ordering that those benefits be

paid until Rossi was deemed fit to return to work.

! The town manager of the Town of Duxbury,



Significantly, however, Rossi I was based upon the state of
affairs as they existed on March 14, 2003. This case, on the
cther hand, turns on subsequeht developments: receipt by the
town qf a medical report from a physician verifying that Rossi
was capable of returning to full duty if interaction between him
and Lieutenant Roger Banfill wag minimized; and.the creation by
the chief of police of a new work schedule for Rossi that was
consistent with the physician's recommendations. The éuestion
for the commission in the present case was whether, in light of
these later developments, Rossi could be discipiined for refusing
to return to work. That issue was not contrelled by Rossi I.

2. Appointment of the neutral phvsician. Rossi claims that

the town retained the physician in question, Dr. Kathleen Leslie,
in viclation of article XIX, par. 9.5 of the applicable
collective bargaining agreement (CBA), which requires the town
aﬁd the union jointly to arrange for examination of the officer
by a neutral physician. However, by its plain terms, thig CBA

provisicn governs the procedures for determining when an employee

is able to return to work to perform light duty. It does not
addregs the situaticn presented here, which is é retufn te full
duty.

Because the CBA ig silent as.to a return to full duty, we.
loock to G. L. c. 41, § 111F, relating to incapacitated municipal

employees, to determine whether Dr. Leslie was properly



appointed. That statute states, in.relevant part: "[w]henever a

pelice officer . . . is incapacitated for duty because of injury

sustained in the performance of his duty.without fault of his own
he sghall be granted leave without lossg of pay for the

periocd of such incapacity; provided, that no such leave shall be

granted for any pericd after . . . a physician degignated by the

board or officer authorized to appoint police officers

determines that such incapacity no longer exists." (Emphasis
supplied.) Under the broad language of this provision, the town
uﬁilaterally'may appoint an examining physician, without having
to engage in any interactive process with the officer or his
union.?

Rosgi nevertheless contends that the designation of Dr.
Leslie contravened the statute, because she was appointed by the
chief of police, Mark DelLuca, and the only official "authorized
;to appoint police cfficers" was the town manager. The problem
with Roasi's argument, however, is that it fails to take into
account: the Duxbury Town Manager Act, St. 1887, c. 353, Under
§ 3.C{14) of this act, "[t]lhe town manager shall administer,
either directly or through a pérson or persons appeinted by him,
in accordance with this act, all provisions of general and

-special laws applicable to said town . . . . »® Accordingly, the

* In fact, however, the town selected Dr. Leslie from the
staff of physicians at the Jordan Occupational Health Center
endorsed in article XIX, par. 9.5 of the CBA. :
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town manager was permitted to delegate to the police chief the
authority to appoint a physician pursuant to G. L. c¢. 41, § 111F.

3. Substantial evidence. The Superior Court judge

correctly determined that there was substantial evidence to
support the commission's decision. Dr.Leslie's report plainly
states that Rossi "should be able to work full time with no
‘physical restrictions" if hig conflic£ with Lieutenant Banfill is
addressed. Dr. Leslie suggested two alternative ways to do this:
by having Rossi and Lieutenant Banfill attend joint counséling,
or by minimizing.the interaction between them.

The affidavit of Chief Deluca sets forth the steps he and

the Duxbufy police department tock to adopt Dr. Leslie's
recommendationé. ‘He elected to reassign Ressi to a new shift
where he would be under ‘the supervision of another individual and
have extremely limited conta&t with Lieutenént Banfiil. Chief
Deluca did not attempt to implement Dr..Leslie's alternative
reccmmendation, joint counseling, because Rossi ﬁreviously had
refused to participate in counseling that was offered to him
under the department's employee assistance program.
Nevertheless, degpite the éccommodations made to facilitate hig
return to work, Rogsi refused to feport for duty. The imposition
.of diséipline was justified.

4. Conclusgion. For the foregoing reasons, the judgment of

the Superior Court denying Rossi's motion for judgment on the



pleadings and dismissing his complaint is affirmed.
So_cordered.

By the Court (Lenk, Cypher &
Cohen, JJ.),

Clerk

Entered: May 18, 2010.



