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This is an appeal filed under the formal procedure pursuant to G.L. c. 62C, § 39 from the refusal of the Commissioner of Revenue (“Commissioner” or “appellee”) to abate personal income taxes assessed against Samuel D. Cannavo (“appellant”) for tax years 1999 and 2000 (“tax years at issue”).

Chairman Hammond heard the Commissioner’s Motion to Dismiss and was joined in the decision for the appellee by Commissioners Scharrafa, Egan, Rose, and Mulhern.  


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

Samuel D. Cannavo, pro se, for the appellant.

John J. Connors, Jr., Esq., for the appellee.

FINDINGS OF FACT AND REPORT

The issue raised in the present appeal is whether the appellant filed his abatement applications with the Commissioner and his appeal to the Appellate Tax Board (“Board”) within the statutory time frames established by G.L. c. 62C, §§ 37 and 39.  On the basis of the parties’ Agreed Statement of Facts and attached exhibits, the Board made the following findings of fact. 

Tax Year 1999

The appellant filed his tax year 1999 Federal Income Tax Return (“Federal Return”) on October 1, 2001 and his tax year 1999 Massachusetts Resident Income Tax Return (“Mass. Return”) on March 3, 2003.  On his 1999 Mass. Return, the appellant reported income of $208,241, a $168,000 loss from his schedule C, a $1,079 loss from his schedule E, and a deduction of $26,699 from his schedule Y, arriving at a total tax due of $780. The appellant did not attach his schedules C, E, or Y to his Mass. Return and, as of the time of the hearing of the Commissioner’s Motion to Dismiss, the appellant had not made any payments towards the tax amount shown on his Mass. Return. 

On August 5, 2003, the Commissioner sent the appellant a request for additional information, specifically requesting the appellant’s schedules C, E, and Y for 1999. The appellant did not provide the requested forms, and on September 9, 2003, the Commissioner sent the Appellant a Notice of Change to Your 1999 Income Tax Return informing him that his deductions from schedules C, E, and Y were disallowed. The Commissioner sent the appellant a Notice of Assessment (“NOA”) dated the same day for a tax amount of $12,437, plus interest and penalties, for a total amount due of $22.932.50 for tax year 1999. 

The appellant filed an abatement application with the Commissioner, with his schedules C, E, and Y attached, dated March 1, 2004. By notice dated April 7, 2004, the Commissioner requested documents and information regarding the final determination made by the IRS concerning the appellant’s 1999 Federal Return. The appellant submitted no new information, and on January 24, 2005, the Commissioner informed him that his abatement application was denied for failure to submit requested documentation. The Commissioner sent a second Notice of Abatement Determination to the appellant on April 22, 2005 notifying him that his application was denied because the Commissioner found that the tax was properly assessed. The appellant did not appeal these denials to the Board.

On February 9, 2006, the appellant filed a second abatement application. This application requested an abatement on the ground that a revised schedule K-1 reduced his federal taxable income for 1999.  However, the appellant did not attach his revised schedule K-1 or a notice of federal change to his February 9, 2006 application. On February 22, 2006 the Commissioner sent a letter to the appellant requesting a copy of his Form 1040 for 1999, his revised schedule K-1, and proof of a final determination by the Internal Revenue Service (“IRS”). The Commissioner advised in this letter that, in the absence of a federal change, the statute of limitations to appeal his 1999 Massachusetts tax had expired. 

On March 23, 2006, the appellant submitted copies of his Federal Return and schedule K-1, along with a Federal Account Transcript from the IRS, outlining appellant’s transactions with the IRS concerning his 1999 federal tax.  Upon reviewing this transcript, the Commissioner learned that the appellant had submitted an amended return to the IRS on Jan 5, 2006, but that the IRS disallowed his claim on March 13, 2006. Prior to this submission, the last action that the IRS took on the appellant’s 1999 Federal Return occurred on February 24, 2003. Because there was no change to appellant’s 1999 federal taxable income, the Commissioner issued a Notice of Abatement Determination, dated September 23, 2006, denying appellant’s February 9, 2006 abatement application. 
Tax Year 2000

The appellant filed his 2000 Federal Return on October 29, 2002 and his 2000 Mass. Return on March 3, 2003. On his 2000 Mass. Return, the appellant reported income of $170,158, a loss of $130,000 from his schedule C, and a deduction of $15,250 from his schedule Y, and determined a total Massachusetts tax due of $1,349. The appellant did not attach his schedules C or Y to the 2000 Mass. Return. He did, however, make payment of $1,349 with his 2000 Mass. Return on March 3, 2003. 

On July 22, 2003, the Commissioner sent to the appellant a request for additional information, specifically requesting the appellant’s schedules C and Y for 2000. The appellant did not provide the requested forms, and on September 9, 2003, the Commissioner sent the Appellant a Notice of Change to Your 2000 Income Tax Return informing him that the deduction from his schedule Y was disallowed. The Commissioner sent the appellant a NOA dated September 15, 2003, for a tax amount of $2,119, plus interest and penalties, for a total amount due of $2,100.80, after a credit of $1,349 for his March 3, 2003 payment. 

On March 29, 2004, the appellant filed an abatement application with Commissioner. By notice dated April 2, 2005, the Commissioner requested additional documents and other information regarding any final determination made by the IRS regarding the appellant’s 2000 Federal Return.  The appellant submitted no new information and the Commissioner denied the appellant’s abatement application on April 22, 2005. In addition, on April 23, 2005, the Commissioner denied the appellant’s request to abate penalties imposed for tax year 2000.  The appellant did not appeal either  denial to the Board.

On February 9, 2006, the appellant filed with the Commissioner a second abatement application, together with copies of his 2000 Federal Forms 1040 and 1040x, and his 2000 Mass. Return. In his second abatement application, the appellant claimed that his federal income was reduced because of a revised schedule K-1, but he did not attach his revised schedule K-1 to the application. On February 22, 2006 the Commissioner sent a letter to the appellant requesting a copy of his 2000 Federal Return and revised schedule K-1, along with evidence of a final determination from the IRS.
 The Commissioner advised in this letter that without any adjustment from the IRS, the statute of limitations for appealing the appellant’s 2000 Massachusetts tax had expired. 

On March 23, 2006, the appellant submitted copies of his Federal Return and schedule K-1, along with a Federal Account Transcript from the IRS, outlining appellant’s transactions with the IRS concerning his 2000 federal tax. Upon reviewing this transcript, the Commissioner learned that the appellant had submitted an amended return to the IRS on January 5, 2006, but that the IRS disallowed his claim on March 13, 2006. Prior to this submission, the last action that the IRS took on the appellant’s 2000 Federal Return occurred on June 28, 2004. Based on this information, the Commissioner issued a Notice of Abatement Determination, dated September 23, 2006, denying appellant’s abatement application for lack of jurisdiction.

Based on the foregoing facts, and for the reasons discussed in the following Opinion, the Board found and ruled that the appellant failed to timely appeal to the Board from the Commissioner’s denials of his first abatement applications for tax years 1999 and 2000 and that his subsequent applications for abatement for those years were not filed within the period provided in G.L. c. 62C, § 37.  Accordingly, the Board found and ruled that it did not have jurisdiction over this appeal and issued a decision for the appellee.

OPINION

The provisions of G.L. c. 62C, § 37, effective at all times relevant to this appeal,
 identify three periods during which a taxpayer may timely file an Application for Abatement:

Any person aggrieved by the assessment of a tax, other than a tax assessed under chapters sixty-five or sixty-five A, may apply in writing to the commissioner, on a form approved by him, for an abatement thereof at any time within three years from the last day for filing the return for such tax, determined without regard to any extension of time, within two years from the date the tax was assessed or deemed to be assessed, or within one year from the date that the tax was paid, whichever is later . . . 

(Emphasis added). 

Tax Year 1999


The relevant dates for determining the due date of appellant’s tax year 1999 application for abatement under § 37 are as follows: the due date of the appellant’s 1999 Mass. Return was April 15, 2000; the Commissioner made a deficiency assessment on September 9, 2003; and the record contains no evidence of a 1999 tax payment.  On the basis of these dates, the Board found and ruled that the latest date for filing appellant’s abatement application under § 37 was two years from the September 9, 2003 deficiency assessment, September 9, 2005.


The appellant filed his first abatement application on March 1, 2004, well within the September 9, 2005 deadline.  However, the Commissioner sent to the appellant two abatement determinations concerning the first abatement application: the first, dated January 24, 2005, denied the abatement application for failure to respond to a request for documentation and the second, dated April 22, 2005, denied the application because the Commissioner determined that the deficiency assessment was correct.  The appellant failed to file an appeal with the Board within sixty days of either denial, as required by G.L. c. 62C, § 39.


Instead, the appellant filed a second abatement application with the Commissioner on February 9, 2006, apparently claiming that a federal change in his 1999 federal taxable income reduced his 1999 Massachusetts taxable income.  Under G.L. c. 62C, § 30,
 the appellant had one year from his receipt of notice of a federal change to file an abatement application with the Commissioner.  However, the documentation that the appellant produced from the IRS showed that there was no reduction in the appellant’s 1999 federal taxable income.  Accordingly, § 30 was not applicable and the appellant’s February 9, 2006 abatement application was filed after the § 37 due date of September 9, 2005.  The Board therefore found and ruled that it did not have jurisdiction over the appellant’s 1999 abatement claim because he failed to timely file an appeal under § 39 from the Commissioner’s denials of his first abatement application and he his second abatement application was filed beyond the statutory due date under § 37.  
Tax Year 2000


The relevant dates for determining the due date of appellant’s tax year 2000 application for abatement under § 37 are as follows: the appellant’s 2000 Mass. Return was due on April 15, 2001; the Commissioner made a deficiency assessment on September 15, 2003; and the appellant made a partial payment of tax on March 3, 2002.  On the basis of these dates, the Board found and ruled that the latest date for filing appellant’s abatement application under § 37 was two years from the September 9, 2003 deficiency assessment, September 15, 2005.

The appellant filed his first abatement application for tax year 2000 on March 29, 2004, well within the September 15, 2005 deadline.  In response, the Commissioner sent to the appellant two abatement determinations: the first, dated April 22, 2005, denied the abatement application because the Commissioner determined that the assessment was correct and the second, dated April 23, 2005, denied the appellant’s request to abate penalties imposed for tax year 2000.  The appellant failed to file an appeal with the Board within sixty days of either denial, as required by G.L. c. 62C, § 39.


Instead, the appellant filed a second abatement application with the Commissioner on February 9, 2006, apparently claiming that a federal change in his 2000 federal taxable income reduced his 2000 Massachusetts taxable income.  Under G.L. c. 62C, § 30, the appellant had one year from his receipt of notice of a federal change to file an abatement application with the Commissioner.  However, the documentation that the appellant produced from the IRS showed that there was no reduction in the appellant’s 2000 federal taxable income.  Accordingly, § 30 was not applicable and the appellant’s February 9, 2006 abatement application was filed after the September 9, 2005 deadline under § 37.  The Board therefore found and ruled that it did not have jurisdiction over the appellant’s 2000 abatement claim because he failed to timely file an appeal under § 39 from the Commissioner’s denials of his first abatement application and he his second abatement application was filed beyond the statutory due date under § 37. 
Conclusion


“It has long been the law of this Commonwealth that, when a remedy is created by statute, and the time within which it may be availed of is one of the prescribed conditions for relief, failure to meet that time limit deprives a judicial body, court, or administrative appeals board of jurisdiction to hear the case.” Nissan Motor Corp. v. Commissioner of Revenue, 407 Mass. 153, 157 (1990) (affirming Board’s dismissal of appeal where taxpayer failed to timely file an abatement application); see also Good v. Commissioner of Revenue, 395 Mass. 686, 688 (1985) (affirming Board’s dismissal of appeal where taxpayer failed to timely file an appeal with the Board within 60 days of the Commissioner’s denial of an abatement application).


Accordingly, because the appellant failed to timely appeal to the Board from the Commissioner’s denials of his first abatement applications for tax years 1999 and 2000 and his subsequent applications for abatement for those years were not filed within the period provided in G.L. c. 62C, § 37, the Board found and ruled that it did have jurisdiction over this appeal and issued a decision for the appellee.  






       THE APPELLATE TAX BOARD





      By: _________________________________






     Thomas W. Hammond., Jr., Chairman

A true copy


Attest: __________________________

         Clerk of the Board

� The record is unclear as to why the Commissioner requested another copy of the appellant’s Form 1040. 


� St. 2011, c. 68, § 68 amended § 37, effective July 1, 2011, after the relevant periods at issue in this appeal.


� G.L. c. 62C, § 30 provides, in pertinent part: “If, as a result of the change by the federal government in a person’s federal taxable income, federal credits or federal taxable estate, the person or estate believes that a lesser tax was due the commonwealth than was assessed, the person or estate may apply in writing to the commissioner for an abatement thereof under section 37 within 1 year of the date of notice of the final determination by the federal government.”
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