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DECISION 
Pursuant to the provisions of G.L. c. 149, § 27C (b)(4), the Petitioners, 
Jamie M. and Fabiano Santos, individually, F & J. Clean Services, Inc. are appealing Citation No. 14-12-33085-001 issued to them by the Respondent, Office of the Attorney General, Fair Labor Division (OAG), pursuant to:  G.L. c. 149 § 148 (failure to make timely payment of wages due and owing from April 15, 2014 to August 31, 2014) :  Maikel Archer in the amount of $1,800; Adriana Cervantes in the amount of $3,000; Miguel Garcia in the amount of $800; Reyna Lopez in the amount of $2,500; and Douglas Souza in the amount of $513.  The Citation included an Order of Restitution in the amount of $8,613 and a Civil Penalty of $2,000, for a total of $10,613.  The citation was issued on July 28, 2016.  (Exhibit 16.) 

The Petitioners filed their appeal with the Division of Administrative Law Appeals on August 3, 2016.  (Exhibit 17.)  


A pre-hearing conference was held at the offices of the Division of Administrative Law Appeals on February 10, 2017.  At that time, the Petitioners agreed that they owe the full amount of restitution to three of the complainants listed in the citation, Miguel Garcia ($800), Douglas Souza ($513), and Adrianna Cervantes ($1,800).  The Petitioners also agreed to begin making monthly payments toward the restitution owed to these three individuals and, as of June 2, 2017, have made two payments of $600, or $1200 in payments.  


I held a hearing on May 1, 2017 in Room 305 at 436 Dwight Street, Springfield, MA.  The Respondent presented the testimony of Maikel Archer and Adrianna Cervantes via telephone with the assistance of a qualified Spanish interpreter.  The Respondent also presented the testimony of Investigator Joseph Drzyzga.  Petitioner Fabiano Santos testified in his own behalf.  The proceedings were digitally recorded.  I marked nineteen (19) exhibits.  The record was left open for follow-up filings by the parties.  The Petitioner filed a set of documents on May 22, 2017.  I have marked the entire set of documents as Exhibit 20.  The Respondent submitted a post-hearing memorandum on June 2, 2017.  The record closed on June 15, 2017 when the Respondent indicated that all of the copies of the documents submitted to DALA on May 22, 2017 had been received by the OAG.


During the hearing on May 1, 2017, the parties submitted joint stipulations that summarized the amounts the Petitioners agreed they owed to the three aforementioned complainants.

1. Petitioners employed Adriana Cervantes between May 5, 2014 and August 24, 2014 and owe her restitution in the amount of $1,800.

2. Petitioners employed Miguel Garcia between May 5, 2014 and August 24, 2014 and owe him restitution in the amount of $800.

3. Petitioners employed Douglas Souza between May 5, 2014 and August 24, 2014 and owe him restitution in the amount of $513.

4. Petitioners have agreed to pay restitution of $3,113 to these three individuals and have made one $600 payment toward this amount.
    
The May 1, 2017 hearing centered around the wages owed to Maikel Archer and any additional wages owed to Adriana Cervantes.  Reyna Lopez Archer was not available to testify at the hearing. 





FINDINGS OF FACT


Based upon the testimony and documents submitted at the hearing in the above-
entitled matter and the additional documents submitted by the Petitioner, I hereby render the following findings of fact:
1. Petitioner Jamie Santos was the president of F & J Clean Services, Inc. and continues to act in that capacity.  (Exhibit 15.)

2. Petitioner Fabiano Santos was the treasurer of F & J Clean Services, Inc. in 2014 and continues to act in that capacity.  (Id.)
3. Petitioner F & J Clean Services, Inc. is a Massachusetts corporation that provides cleaning services, with a registered office located at 1 Hall Place, Pittsfield, Massachusetts.  (Id.)
4. On April 10, 2014, the Petitioners (Contractor) entered into a Sub-Contractor Agreement with Ricardo Julio DePaula of PCM Cleaning Services (Sub-contractor).  Paragraph 3 of the Agreement provided:

   COMPENSATION DETAILS AND LOCATION

    The Contractor agrees to pay the Sub-contractor a service fee of $20,000 every month during the period of this agreement for service at Price Chopper in Spencer, MA, Shrewsbury, MA, Worcester, MA, Sunderland, MA, Putnam, CT and Marlboro, MA.  The contractor will make payment to the Sub-contractor before the 31st of every month for the 
Completion of all Services specified within this Agreement for the previous month’s service.  All applicable governmental taxes (GST, and income taxes are the sole responsibility of the Sub-contractor.

Paragraph 4 of the Agreement included the Following language:

   DELEGATION OF SERVICES

        The Sub-contractor must be on site every single time the service is performed.  The Sub-contractor does not have the authority to sub-contract any of the work provided by the Contractor unless otherwise agreed in writing.

Paragraph 6 of the Agreement provided:

 NON-SOLICITATION

       The Sub-contractor acknowledges and agrees not to induce employees, other Sub-contractors, or Cleaning Specialists to leave the Contractors employment or otherwise interfere with its employees, Sub-contractors, or Cleaning Specialists during the term of this Agreement and for a period of ten (10) Ten Years after the end of the term of this agreement.  The Sub-contractor will not in any way, directly or indirectly induce or attempt to induce any employee or other Sub-contractor of the Contractor to quit employment or retainer with the contractor, otherwise interfere with or disrupt the Contractor’s relationship with its employees or other Sub-contractors; Discuss employment opportunities or provide information about competitive employment to any of the Contractor’s employees or other Sub-contractors; or solicit, entice or hire away any employee or other Sub-contractor of the Contractor.  
(Exhibit 20.)

5. Between April 2, 2014 and November 20, 2014, the Petitioners issued the following checks to Ricardo Julio DePaula from the checking account of F. & J. Clean Services, Inc.:

      DATE


CHECK NO.              AMOUNT

April 2, 2014                 1744

                $   590
April 10, 2014               1753                              $   800


April 29, 2014               1764                              $ 1,000

May 5, 2014                  1766                              $20,000  (for May 2014)
May 14, 2016                1767                              $ 4,420 (advance for July     

                                                                                          2014)

May 16, 2014                1769                              $20,000 (for June 2014)

June 7, 2014                  1774

                 $ 8,000


October 20, 2014           1775                              $ 1,045


November 20, 2014       1776                              $ 1,045

(Id.)

6. Fabiano Santos testified that checks 1753, 1764, 1774, 1775 and 1776 were provided to Ricardo Julio DePaula so that DePaula could pay the employees “for the sub-contracting.”  In his post-hearing submission, Santos indicated that the May 16, 2014 check for $20,000, check no. 1769, was issued to DePaula a month in advance and that the money was the payment for the employees.  (Id.)
7. On April 15, 2014, the Petitioners entered into a janitorial services agreement with The Matworks Company, LLC to provide janitorial maintenance and cleaning services for numerous Price Chopper stores in Massachusetts.  (Exhibit 13.)

8. The Petitioners employed Adriana Cervantes between May 5, 2014 and August 24, 2014 to clean Price Chopper stores in the Worcester area and owe her restitution in the amount of $1,800.  (Stipulation & Exhibit 17.)

9. The Petitioners paid Ariana Cervantes on a biweekly basis.  (Cervantes Testimony & Exhibits 8, 17 & 20.)

10. The $1,800 that the Petitioners owe to Adriana Cervantes is for two pay periods from July 28, 2014 to August 24, 2014.  (Exhibits 17 & 19.)

11. The Petitioners produced a two-week pay stub for the period of July 14, 2014, however, they failed to produce a copy of check no. 1353 for that same pay period.    (Exhibits 8, 17 & 19.)

12. Accordingly, the Petitioners owe Adriana Cervantes for a total of three biweekly pay periods for a total of $2,700 that includes the agreed amount of $1,800 and an additional $900 for the July 14, 2014 to July 27, 2014 pay period.  (Cervantes Testimony & Exhibit 19.)   

13. Fabiano Santos authorized Ricardo Julio DePaula to hire Maikel Archer for a few days in May 2014.  Archer was paid with one of Santo’s personal, and not corporate, checks.   (Archer & Santos Testimony.)

14. The Petitioners authorized the employment of Maikel Archer between July 16, 2014 and July 31, 2014 and paid him with a personal check dated August 14, 2014.  The amount of the check representing the work that he performed in July 2014 is $900.  (Exhibit 18.)

15. The Petitioners authorized DePaula to hire Reyna Lopez Archer between June 16, 2014 and July 15, 2014 and paid her with a personal check dated August 4, 2014 in the amount of $1,815 in exchange for the work that she performed during that time period.  (Exhibit 10.)

16. Fabiano Santos testified that he did not hire Maikel or Reyna Archer and that they were hired by Ricardo Julio DePaula.  (Santos Testimony.)  

17. F & J Clean Services, Inc. experienced financial difficulties during the summer of 2014.  (Id.)

18. The Price Chopper store chain was dissatisfied with the work performed by PCM Cleaning Services and ended the cleaning contract in late 2014.  At or around the same time, the Petitioners learned that DePaula was not the owner of said company.  They have been unable to locate DePaula and believe that he may be in Brazil.  (Santos Testimony.)  
19. On or about December 8, 2014, the OAG Fair Labor Division received Non-Payment of Wage Complaint Forms from Maikel Archer, Adriana Cervantes, Miguel Garcia, Reyna Lopez and Douglas Souza.  All five (5) individuals alleged that they were owed wages for work they performed for Fabiano Santos and F & J Clean Services, Inc.  (Exhibits 1-5.)  

20.    On December 31, 2014, OAG Investigator Edward Minchello sent the Petitioners a request for payroll records for all of their employees for the period from December 1, 2013 through December 31, 2104.  (Exhibit 6.)
21. On or about March 15, 2015, the Petitioners produced payroll records related to three individuals that had employed, including Adriana Cervantes.  (Exhibit 8.)

22. On April 2, 2015, Investigator Minchello sent to Matworks Company, LLC a request for payroll records related to their employees in Massachusetts for the period of December 1, 2013 to November 30, 2014.  (Exhibit 11.)
23. On April 6, 2015, the Human Resources Director for the Matworks Company sent Investigator Minchello an email requesting clarification regarding the sought-after records.  In the mail, the Director indicated that the company’s records for hourly employees in Massachusetts ended on April 27, 2014.  (Exhibit 12.)

24. On April 7, 2015, Investigator Minchello sent a response to the Director with an explanation and requested copies of subcontracting invoices and contracts from April 27, 2014 through November 30, 2014.  (Exhibit 12.)
25. On April 14, 2015, the Human Resources Director for the Matworks Company produced copies of its contract and invoices with F & J Clean Services.  (Exhibit 13.)

26. On June 21, 2016, OAG Investigator Joseph Hyacinthe sent the Petitioners a letter with copies of the five wage complaints and asked them to respond by June 30, 2016.   (Dryzga Testimony & Exhibits 1-5 & 9.)

27. The Petitioners did not respond to the June 21, 2016 letter.  (Dryzga Testimony.)

28. On July 28, 2016, the Respondent issued a citation against the Petitioners for the failure to make timely payment of wages in the amount of $8,613 and a $2,000 civil penalty.  (Exhibit 16.)

29.   The Petitioners filed their appeal on August 3, 2016.  (Exhibit 18.)
CONCLUSION AND ORDER


G.L. c. 149, § 27C(b)(4) provides that any person aggrieved by any citation issued by the Fair Labor Division may have the citation vacated or modified if he/she demonstrates by a preponderance of the evidence that the citation was erroneously issued.  In this case, the Petitioners failed to demonstrate by a preponderance of the evidence that the citation was erroneously issued.  

G.L. c. 149, § 148, the Wage Act, provides in pertinent part:

In no event shall wages remain unpaid by an employer for more than six days from the termination of the pay period in which such wages were earned by the employee.

The Petitioners admitted to experiencing financial difficulties during the summer of 2014.

The admissions and a preponderance of the evidence support the wage complaints filed by the five employees in late 2014.  


The Petitioners failed to meet their burden of proving that they do not owe Adrianna Cervantes an additional $900 for the pay period of July 14, 2014 to July 27, 2014.  They were unable to produce a copy of the check they allege was issued to her for her services during that period, check no. 1353.


The Petitioners failed to meet their burden of proving that Maikel Archer and Reyna Lopez Archer were not employees of F & J Clean Services, Inc.  Maikel Archer testified that he met Fabiano Santos and that Santos authorized DePaula to supervise his work on the crews cleaning the Price Chopper Stores.  Reyna Lopez Archer was hired in the same manner.  Both Archer and Lopez received personal checks from Fabiano Santos one at least one occasion each in exchange for their services.  It is reasonable to infer that the Petitioners considered Santos and Lopez to be their employees and not the employees of Ricardo Julio DePaula.  


The myriad documents provided in the Petitioner’s post-hearing submission do not illuminate or support their position.  The contract between F & J Clean Services, Inc. and PCM Cleaning Services does not impose any duty on Ricardo Julio Santos to pay the employees of F & J Clean Services, Inc.  In fact, there is specific language in the contract that forbids De Paula from interfering in the employer/employee relationships between the latter and its employees.  Per the contact, the Petitioners were to pay Ricardo Julio DePaula $20,000 per month for his services and those of PCM Cleaning Services.  There is no indication in the contract that any parts of those monies were to be used to pay Cervantes, Archer, Lopez or any other F & J Clean employee.  


Ricardo Julio DePaula was paid the monies owed by the contract.  The checks issued to him by the Petitioners illustrate this.  However, the checks issued to DePaula do not illustrate that any of those checks were designated as payments to F & J employees and they do not prove that DePaula misappropriated any monies owed to Petitioners’ employees.

In conclusion, the Petitioners failed to prove that they do not owe wages to Archer and Lopez in the respective amounts of $1,800 and $2,250 and to Cervantes in the amount of $900 in addition to the amount set forth in the Stipulation.  The citation issued to the Petitioners is affirmed, to include the reasonable penalty of $2,000 for the non-willful and first-time violations of the Petitioners, per G.L. c. 149, § 27C(b)(2)..  

So ordered.
Division of Administrative Law Appeals,

BY:

Judithann Burke

Administrative Magistrate

DATED:  September 15, 2017









� The one $600 payment had been made as of May 1, 2017.  Any payments made from and after June 2, 2017 are not known to the Administrative Magistrate at this time.
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