Re:

JLMT Enterprises, Inc.

d/b/a:

Tabu Ultra Lounge and Nightclub

Premises:
168 Broadway

City/Town:
Saugus, MA 01906

Heard:

August 12, 2009

DECISION


This is an appeal from the action of the Licensing Board of the Town of Saugus fro suspending the license of JLMT Enterprises, Inc. d/b/a Tabu Ultra Lounge and Nightclub for a period of four (4) days.  


This matter came before the Saugus Board of Selectmen and several issues were presented.  The Town considered all of them, the most significant being the effect on the public safety.  The Town considered, inter alia, whether the licensee conducted itself in a manner that protected the public’s safety and took appropriate measures to do so.  The Commission heard from several witnesses to determine whether it was appropriate to suspend the establishment’s license.  

Issue


Is the club responsible for disruptive behavior that takes place within the club and then “spills over” into the parking lot?  In other words, can the licensee be held responsible for behavior of its patrons if the patron is combative inside the establishment and continues to be so outside the establishment?  

Discussion


The licensee argued that in all instances that were presented before the board the licensee bears no responsibility. Among his arguments, his most compelling was, that since he did not have jurisdiction over the parking lot where the incidents took place, he was without liability.  On each night in question, but for one, the patrons dispersed into the parking lot culminating into serious incidents.  


Several incidents have taken place at this establishment. The licensee had the duty of care to protect the public.  The incidents that the Commission is aware of are the following:

March 2009, an incident occurred where a customer was in the establishment committed a larceny and an assault and battery upon an employee and the Saugus Police were called to arrest the individual involved; 

1. In April 2009, individuals were “out of control,” according to a Massachusetts State Police Report inside of the establishment and the behavior continued once one of the individuals was escorted outside of the club; 

2. In May 2009, a patron shot at a security guard and was subsequently arrested.  Although the incident took place in the parking lot, the patron admitted to being inside the establishment and having “just left Tabu.”  When Saugus Police obtained a search warrant and executed it, seven bullets were found secreted in a gray sock along with a used paper towel.  

For the licensee to disclaim any connection between these incidents and resulting responsibility would be clearly disingenuous on their part.  Granted the licensee is responsible for illegalities, disturbances and/or disorders that occur inside or on the licensed premises as required by 204 CMR 2.05(2).  However, if the patrons commit incidents inside and they continue to act outside the parameters of the licensed premises, i.e., the parking lot, the duty does not cease.   The licensee continually argued erroneously, that there was never any confrontation between employees and patrons.  Conversely, if the sole activity occurs in unlicensed area(s) then the licensee should not be responsible.  This is not the case here.  

In the light most favorable to the licensee, the incidents all but for the May 2009 incident occurred inside “Tabu.”  The licensee has an ongoing duty to protect the public and its patrons.  See Christopher v. Father’s Huddle Café, Inc. & another, 57 Mass. App. Ct. 217, 782 N.E. 2d 517 (2003); Stainas v. Fanning, 345 Mass. 73, 185 N.E. 2d 757 (1962); Tobin v. Norwood Country Club, Inc., 422 Mass. 126, N.E. 2d 627 (1996). 

The licensee has a duty of care to prevent foreseeable harm to its patrons and others.  See Tobin, Id.; Westerback v. Harold F. LeClair Co., 50 Mass. App. Ct. 144, 735 N.E. 2d 1256 (2000); Kane v. Fields Corner Grille, Inc. 341 Mass. 640, 641, 171 N.E. 2d 287 (1961); Carey v. New Yorker of Worcester, Inc., 355 Mass. 450, 451, 245 N.E. 2d 420 (1969).  

It is clear the licensee acted in complete contradiction of 204 CMR sec. 2.05(2) in several instances.  In reviewing the events that took place at Tabu they can be classified at best as disturbances or disorders that have repeatedly occurred.  

In accordance with G.L. 140, sec 183A and sec. 1.12 (a) of the Liquor Rules and Regulations of the Town of Saugus the licensee is subject to penalties as severe as revocation in these instances.  

Conclusion

The licensee clearly violated concern for public safety by its actions.  While we concede some of the activities the licensee should not be held accountable for that took place outside in the parking lot, an unlicensed area, most took place inside, the licensed area.  The Town of Saugus did not exceed its authority by suspending the license of JMLT Enterprises, Inc. for four (4) days.  The appeal is DENIED. 
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Dated in Boston, Massachusetts this 9th day of December 2009.
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