Re:

Pamela Avedisian

DBA:

Avedisian’s 

Premise:

60 Salem Turnpike

City/Town:
Saugus, MA 01906

Heard:

February 10, 2010

DECISION

This is an appeal of the action of the Saugus Board of Selectmen (“the Board”) for denying the annual renewal of the All Alcoholic Beverages Common Victualer License of Pamela Avedisian, dba Avedisian’s (“the Licensee” or “Avedisian’s”).  The Board voted to deny the renewal of the license on December 15, 2009.  



Avedisian’s appealed the Board’s decision to the Alcoholic Beverages Control Commission (the “Commission”) and a hearing was held on February 10, 2010.  The parties stipulated to the facts and requested that the Commission decide the matter based on the submissions of the parties. 

The following exhibits are in evidence:

1. Pamela Avedisian’s Deed to the Property;

2. License issued for 60 Salem Turnpike for All Alcoholic Common Victualer’s License in February 2009; 

3. Plans, draft, filed with Board of Selectmen at the February 2009 hearing; 

4. Saugus Fire Department report of fire at 60 Salem Turnpike; 

5. Saugus Building Department files regarding roof collapse and fire damage at 60 Salem Turnpike; 

6. License Renewal Application for 2010 dated December 1, 2009; 

7. Board of Selectmen’s decision of December 2009 refusing to renew licenses for 60 Salem Turnpike.  Letters to license holder dated September 28, 2009 and November 16, 2009;

8. Plans for lot and parking and traffic for new building at 60 Salem Turnpike drawn by Engineering Alliance, Inc., dated December 4, 2009;

9. Appeal to the Commission regarding the Board of Selectmen’s failure to renew Pamela Avedisian’s license for 2010;

10. Summary of Expert Testimonies – three (3) submittals; and,

11. Stipulation of Facts.

There is one (1) tape of this hearing. 

Facts

The Commission makes the following findings, based on the evidence presented at the hearing:  

1. After a public hearing on February 10, 2009, the Board granted Ms. Avedisian’s application for an All-Alcohol Common Victualer’s License to be located at 60 Salem Turnpike in the defunct Atlantic Lobster Company building.  Ex. 2

2. On March 25, 2009, the Commission approved the Board’s granting of this application.  Thereafter, Ms. Avedisian received her All-Alcohol Common Victualer’s License on March 31, 2009.  Ex. 7

3. The Board understood that the proposed site was under construction, and not yet built.  Ex 2

4. After receiving the license, Ms. Avedisian contacted Engineering Alliance, Inc. to design a sewer extension line, review the existing sewerage treatment facilities at the site and design the parking and traffic control.  Ex. 11 

5. On September 9, 2009 part of the building roof collapsed.  Ex. 5  

6. On September 28, 2009, via letter, the Board requested that Ms. Avedisian provide it no later than October 14, 2009 with an update regarding the status of the work on the premises and her intention to exercise the license.  Ex. 7  

7. This letter did not mention the possibility of a license revocation or failure to renew.  Ex. 7

8. On October 8, 2009, the building, which was empty, but undergoing some preparation work to ready the building for renovations, caught fire and burned to the ground.  The building was uninsured.  Ex. 6

9. On October 14, 2009, Ms. Avedisian failed to provide the Board with the requested update.  Ex. 7

10. On November 3, 2009, Pamela Avedisian’s agents met with the Army Corps of Engineers, David Kedell, and the State DEP’s Elizabeth Sabounjian, Waterways Agent on site.  Ex. 11 

11. As a result, on November 16, 2009, the Board, via letter, informed Ms. Avedisian that it had not received the requested information, and ordered that she appear at a meeting on November 24, 2009.  Ex. 7

12. The letter did not mention the possibility of a license revocation or failure to renew. Ex.7  

13. The record is devoid regarding what, if anything, transpired at the November 24, 2009 Board meeting or if there was one at all.  

14. Pamela Avedisian’s attorney timely filed the license renewal application together with a check for $5,175.00 for said renewal in late November 2009.  Pamela Avedisian’s check for $5,175.00 was accepted and cashed by the Town of Saugus.  Ex. 6

15. Pursuant to the Board’s request, by December 4, 2009 Ms. Avedisian delivered five (5) copies of her construction plans for the premises.  Ex. 8  

16. On December 8, 2009, Pamela Avedisian’s attorney appeared at the Board to explain the causes of the delay which were many; the lack of public sewer, the ongoing DPW work on Route 107, the roof collapse, the complete destruction of the front portion of the building by fire and the need to work cautiously in a shore front property subject to the State’s overview.

17. Via letter dated December 18, 2009, the Board notified Ms. Avedisian that it had voted to disapprove her renewal of the All Alcoholic Common Victualer’s License and Entertainment License.  Ex. 7

Discussion


Pursuant to M.G.L.c. 138, §16A licenses issued under section twelve or fifteen “shall be automatically renewed for the next annual license period upon application by the holder thereof during the month of November….provided that said license is of the same type as the expiring license and covers the same licensed premises. Any such application may, however, be rejected for cause, subject to appeal under section sixty-seven.”  If a local licensing authority fails to automatically renew a license, it must be for cause, and they must provide notice and an opportunity to be heard, as the licensee is clothed "with a constitutionally protected interest of which he may not be deprived without procedural due process." See Konstantopoulos v. Whately, 384 Mass. 123, 132 (1981). 


In Konstantopoulos, the Supreme Judicial Court held,

 “[o]nce licenses are issued, ... their continued possession may become essential in the pursuit of a livelihood. Suspension of issued licenses ... involves state action that adjudicates important interests of the licensees. In such cases the licenses are not to be taken away without that procedural due process required by the Fourteenth Amendment.'" Id. quoting Barry v. Barchi, 443 U.S. 55, 69-70 (1979)(Brennan, J., concurring in part). 

“Procedural due process requires "notice and a hearing", and includes ‘adequate notice setting forth the charge which forms the basis’ of the action by the local licensing authority and an opportunity to call witnesses and cross-examine the opposing witnesses, if any, in a reasonable fashion."  Id. citing Foster From Gloucester, Inc. v. City Council of Gloucester, 10 Mass. App. 284 (1980).


Moreover, a letter warning a licensee of "adverse action" if it fails to comply with a condition imposed by a local licensing authority does not meet the requirements of procedural due process where the letter does not provide the licensee with the "time or place of a hearing or indicates that a revocation hearing will ensue if [the licensee] fails to comply with the licensing authority's condition.” See Id.   Here, neither the September 28, 2009 Board letter nor the November 16, 2009 Board letter notified Ms. Avedisian that her license was at risk of being revoked or not renewed.  Therefore, the Board did not follow the required procedure to deny Ms. Avedisian’s license.     

Conclusion


The Commission disapproves the action of the Local Board in denying the renewal of the license of Pamela Avedisian dba Avedisian’s for calendar year 2010. Therefore, the Commission remands the matter to the Local Board with the recommendation that the license be renewed effective January 1, 2010, nunc pro tunc, and issued within ten (10) days from the date of receipt of this decision
ALCOHOLIC BEVERAGES CONTROL COMMISSION

Kim S. Gainsboro, Chairman ______________________________________________________

Robert H. Cronin, Commissioner __________________________________________________

Susan Corcoran, Commissioner ___________________________________________________

Dated in Boston, Massachusetts this 12th day of February 2010.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 

cc:
Saugus Licensing Board

George O. Gregson, Esq.

Stephen V. Miller, Esq. 

John Vasapolli, Town Counsel
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