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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39, from the refusal of the Commissioner of Revenue (“appellee” or “Commissioner”), to abate deeds excise, along with related interest and penalties, assessed against the appellant, Seaport II, LLC (“Seaport II” or “appellant”), on a transfer of real property recorded by deed on April 3, 2006.

Commissioner Scharaffa heard this appeal and was joined by Chairman Hammond and Commissioners Rose, Chmielinski, and Good in the decision for the appellee.  


These findings of fact and report are made pursuant to requests by both the appellant and appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.

Howard P. Speicher, Esq. and David J. Nagle, Esq. for the appellant.


Daniel A. Shapiro, Esq. and Kajal K. Chattopadhyay, Esq. for the appellee. 
FINDINGS OF FACT AND REPORT


On the basis of a Statement of Agreed Facts and Exhibits and the testimony and exhibits offered at the hearing of the appeal, the Appellate Tax Board (“Board”) made the following findings of fact.
I. BACKGROUND AND JURISDICTION

This appeal arises from the appellant’s conveyance of nine parcels located in South Boston (“Seaport Parcels”)
 to Fox Boston Land LLC (“FBL”) on March 31, 2006 (the “Conveyance”), which was recorded with the Suffolk County Register of Deeds on April 3, 2006. By Notice of Assessment issued on January 26, 2010, the Commissioner assessed a deeds excise of $734,160, plus penalties in the amount of $367,080 and interest. The appellant submitted an Application for Abatement on April 22, 2010, seeking a full abatement of the amount assessed, claiming that because the Seaport Parcels were encumbered by two mortgages at the time of the Conveyance, the taxable consideration was less than $100 and therefore the Conveyance was not subject to the excise. The Commissioner denied the appellant’s abatement request by Notice of Determination dated February 26, 2011, concluding that the mortgages were not deductible from the amount of taxable consideration. The appellant timely filed the instant appeal with the Board on April 27, 2011. Based on the foregoing, the Board found and ruled that it had jurisdiction to hear this appeal.


The appellant offered the testimony of a single fact witness, William Griffin, Esq., who was the appellant’s attorney in the Conveyance. The appellee did not offer any witnesses. The parties jointly submitted a Statement of Agreed Facts which contained as exhibits copies of all of the relevant agreements, deeds, and other records. Also included was a copy of the transcript of the deposition testimony of Janet Nova, an attorney employed by an affiliate of FBL’s indirect parent, News Corporation (“News Corp”), a large media company. 
II. Creation of the Mortgages ON THE SEAPORT PARCELS

Seaport II is indirectly wholly owned by Frank McCourt, Jr.  Through his ownership of various entities, Mr. McCourt had owned and operated the Seaport Parcels, 930,000 square feet of land in South Boston generally used as parking lots, for many years before the Conveyance. Mr. McCourt had purchased the Los Angeles Dodgers major league baseball team (“L.A. Dodgers”) on February 13, 2004 from Fox Baseball Holdings, Inc. (“FBH”), an indirect subsidiary of News Corp. While the total purchase price for the L.A. Dodgers was approximately $400 million, FBH agreed to take back a promissory note for $145 million of the purchase price (“FBH Note”), to be secured by a mortgage on the Seaport Parcels (“FBH Mortgage”).
 The FBH Note was structured to have a discounted principal of $125 million if paid prior to the expiration of its two-year term. The FBH Note called for the payment of interest monthly at a rate of 8%. Mr. McCourt personally guaranteed the FBH Mortgage up to $20 million. Aside from this personal guaranty, the FBH Note was non-recourse, meaning that in the event of default, FBH’s only remedy was to take title to the underlying mortgaged property. 

Prior to the sale of the Dodgers, the title to the Seaport Parcels was held by Seaport I, LLC (“Seaport I”). Seaport I was wholly owned by McCourt-Seaport Management Corporation, which in turn, was wholly owned by The McCourt-Broderick Limited Partnership (“TMBLP”), which in turn, was ultimately wholly owned by Mr. McCourt. On February 3, 2004, just prior to the sale of the L.A. Dodgers, Sovereign Bank (“Sovereign”), a third-party commercial bank, issued a $36 million loan (“Sovereign Note”) to Seaport I and TMBLP.  As security for the Sovereign Note, Seaport I granted Sovereign a $36 million mortgage on the Seaport Parcels (“Sovereign Mortgage”). On February 12, 2004, the day before the L.A. Dodgers sale, Seaport I conveyed the Seaport Parcels to Seaport II, a newly created entity, which was also wholly owned by McCourt-Seaport Management Corporation. Mr. Griffin, who was involved in the L.A. Dodgers sale negotiations as Mr. McCourt’s attorney, testified that the transfer was done at the insistence of News Corp. He testified that News Corp executives wanted ownership of the Seaport Parcels to be held by a new separate special purpose entity to alleviate risk to the collateral. The transfer to Seaport II was made by a deed that stated that the property was being conveyed subject to the Sovereign Mortgage and the FBH Mortgage, both of which Seaport II explicitly assumed.
 The FBH Note and FBH Mortgage were delivered to FBH on February 13, 2004, the date of the L.A. Dodgers sale. The FBH Mortgage was subordinated to the Sovereign Mortgage and both were due to mature in February 2006. 
III. Proposed Deed in Lieu of Foreclosure and Counter-proposed Sale Transaction

The parties agreed that it was Mr. McCourt’s intention, at the time of the L.A. Dodgers sale, to sell or enter into a joint venture to develop the Seaport Parcels to pay off the FBH and Sovereign Notes within the two years before they were due to mature. During 2004 and 2005, Mr. McCourt actively marketed the properties and received numerous proposals, but only one of the offers would have provided sufficient cash to repay the notes in full. Mr. McCourt came to a tentative agreement with a New York-based developer to enter into a joint venture. Both FBH and Sovereign agreed to extend the maturity dates of their respective notes in order to accommodate the proposed schedule of the joint venture, contingent on its completion. However, Mr. Griffin testified that because of the City of Boston’s opposition to Mr. McCourt and the resulting difficulty in acquiring the necessary permits, the developer ultimately abandoned the project in March 2005, and no sale was ever consummated. 

By the time the original February 2006 maturity dates were approaching, it is undisputed that Mr. McCourt had not generated the capital from the Seaport Parcels necessary to repay the FBH Note and Sovereign Note. While neither Mr. McCourt nor any representative of News Corp testified at the hearing of this appeal, Mr. Griffin testified at length regarding the negotiations leading to the Conveyance. According to Mr. Griffin, representatives of FBH’s parent, News Corp, made it clear to him that they would not agree to further extend the term of the FBH Note. Instead, News Corp proposed that Seaport II convey the Seaport Parcels to FBH by way of a deed in lieu of foreclosure, in satisfaction of the approximately $145 million of outstanding debt. A deed in lieu of foreclosure allows a mortgagor to voluntarily surrender mortgaged property to a mortgagee in satisfaction of the outstanding debt without a formal foreclosure process in the courts. Under News Corp’s proposal, FBH would take title subject to the Sovereign Mortgage, which it would assume. The record contains a draft “Outline of Terms for [FBH]/McCourt Deed in Lieu of Foreclosure” created by News Corp describing such a transaction. A deed in lieu of foreclosure, where the mortgage is extinguished at the time of the transfer, would generally be subject to the deeds excise. See Directive 88-18. Mr. Griffin testified that Mr. McCourt rejected News Corp’s request for a deed in lieu of foreclosure. Instead Mr. Griffin counter-proposed to News Corp a transaction whereby the Seaport Parcels would be sold to an indirect newly-created subsidiary of FBH for $145 million, subject to the FBH Mortgage and Sovereign Mortgage. Under Mr. Griffin’s proposal, although the FBH and Sovereign Mortgages would continue to legally exist following the transfer, the McCourt Borrower Parties would be relieved of any responsibility thereunder and Mr. McCourt would be relieved of his personal guaranty of the FBH Mortgage. Mr. Griffin provided his legal opinion in writing to News Corp and the McCourt Borrower Parties that no deeds excise would be due on a transfer of the Seaport Parcels structured in this manner. 

The appellant asserted that Mr. McCourt was motivated by a desire to avoid any negative publicity that could result from recording the transfer as a deed in lieu of foreclosure. Because Mr. McCourt was the owner of the L.A. Dodgers, the appellant argued, such negative publicity could have affected the team’s ticket sales in Los Angeles. The only support for the appellant’s assertion was the testimony of Mr. Griffin, who testified that when Mr. McCourt first became the owner of the L.A. Dodgers, he had “a very uneasy relationship or adversary relationship with the press, particularly the [Los Angeles] Times. The [Los Angeles] Times sports writers, in particular, had written very unfavorable articles about McCourt...” According to Mr. Griffin’s testimony, at the time of the 2006 negotiations with News Corp regarding the settlement of the outstanding FBH Note, Mr. McCourt was “very concerned” about an article which a Los Angeles Times (“L.A. Times”) sports writer was preparing about the Conveyance and that if “the word foreclosure was included in the transaction document,” Mr. McCourt would become a “piñata” and would be “lampooned.” 


On February 28, 2006, the L.A. Times published an article regarding the Conveyance under the headline “McCourt Gives Up Land,” which was made an exhibit to the Statement of Agreed Facts, stating that Mr. McCourt had “agreed to turn over 24 acres of Boston land to News Corp. in a deal that clear[ed] a $145 million loan obligation.” The article specified that the property being transferred had served as collateral for the $145 million acquisition loan, along with the $36 million Sovereign Note which would be assumed by News Corp. Describing the circumstances leading to the transaction, the article stated that “[w]ord that McCourt intended to settle his obligation by handing over the land surfaced early in January. Many in the Boston development industry were surprised that McCourt would agree to surrender land he held for twenty-five years.” 

Thus, while the article did not mention “foreclosure,” it did explicitly state that Mr. McCourt “gave up” and “surrendered” the land he had put up as debt collateral to News Corp in order to discharge his debt to them in a move that was commercially “surprising.”
 Mr. Griffin noted that following the Conveyance, the stadium revenues in 2006 were actually greater than they had been in 2005.  Attempting to correlate the two events, he could only state that the Conveyance “certainly didn’t harm” the L.A. Dodgers revenues.
 The Board found that there was no relevant difference between a newspaper article describing the transaction as a deed in lieu of foreclosure and a newspaper article describing the transaction as the surrendering of collateral to satisfy an outstanding debt. Accordingly, the Board found the appellant’s claim that the structure of the transaction was necessary to prevent a negative impact from potential news reports characterizing the Conveyance as a deed in lieu of foreclosure to be unpersuasive. 
 
Mr. Griffin testified that he tried to “persuade” News Corp executives that structuring the transfer as he proposed would serve as a protection of FBH’s interest in the Seaport Parcels against potential junior lien holders. According to Mr. Griffin’s testimony, he informed News Corp that if FBH foreclosed on its mortgage interest, it would no longer be able to use its superior position against any junior mortgagees looking to foreclose. The appellant described the transaction as an “OREO transaction,” which is commonly used by banks, where a separate subsidiary is created to take title to a distressed mortgaged property, pending sale to a third party. The term “OREO” is an acronym for “other real estate owned,” the term used to define real property owned by a bank that is not involved in its banking operations. Many banks are restricted in the way they can own OREO and are subject to restrictions on the length of time they can hold title before it must be disposed of. See e.g., 12 U.S.C. § 29 (federally chartered banks may hold OREO only for five years). Transferring OREO to a subsidiary is often an acceptable method for disposing of OREO within the statutory requirement. See 12 C.F.R. § 34.83. Neither the appellant, News Corp, nor its subsidiaries were under any such regulatory requirements.
 
The appellant acknowledged the principle of Massachusetts law that a mortgage interest does not merge with a fee interest, even in the same hands, absent express intent. Thus, if FBH had made a clear statement that it intended to retain its mortgage on the Seaport Parcels, it could have done so even if it had received the title in a deed of lieu of foreclosure. See Cheffee v. Geageah, 253 Mass. 586, 589 (1925). The Board found that the appellant failed to elucidate why, if that was the case and there were no banking regulatory concerns, a separate entity was needed to take title to keep the mortgage alive. The appellant cited only an MCLE article which stated that although a lender can be named grantee to a deed in lieu of foreclosure and still retain the mortgage rights to foreclose, the authors advised practitioners that to “avoid doubt” a separate entity can be used. Zabowsky and Zanercik, “Commonly Asked Questions About Foreclosure Proceedings – Lender’s Perspective,” in Massachusetts Mortgages, Foreclosures and Workouts, § 4.7 (MCLE 5th ed., 1st Supp. 2010). 


The Board found Mr. Griffin’s testimony that concerns about a potential junior lienholder drove the structure of the transaction to be unsupported and not credible. The record contains no testimony or evidence that there was ever any concern that an actual junior mortgagee existed. In addition, the FBH Note required Seaport I to specifically represent that there was no other debt secured by the Seaport Parcels at the time the FBH Note was entered into. It also contained a covenant preventing the creation of any further liens or encumbrances on the property. Furthermore, Seaport II had agreed to a requirement to obtain title insurance on the Seaport Parcels prior to the Conveyance in the amount of $181 million, the sum total of the FBH Note and the Sovereign Note. Thus, if a junior lien holder in existence at the time of the Conveyance were to have materialized, FBH would have been indemnified. After the Conveyance, as the Seaport Parcels would be in the hands of FBH’s indirect subsidiary, FBH would ostensibly have had sufficient oversight and control to prevent the attachment of any post-Conveyance liens.

Although she did not testify at the hearing of this appeal, the record included the deposition of Janet Nova, a deputy general counsel who had been with the News Corp organization since 1997. She testified that she was the “lead internal lawyer” at News Corp involved in both the sale of the L.A. Dodgers to Mr. McCourt and the Conveyance. She was the signatory on many of the documents executed in connection with the Conveyance. Ms. Nova testified in her deposition that she could not recall any specific business reason for having FBL take title to the Seaport Parcels subject to the mortgages at issue instead of FBH. Her recollection was that “through acquiring the agreement and extinguishing the loan obligations, [News Corp] essentially accomplished a deed in lieu of foreclosure.” However, she then backtracked and stated that, despite being the lead News Corp attorney advising the company on the Conveyance, because she was “not a real estate lawyer” she did not “appreciate what those terms mean[t].” 


The appellant urged the Board to disregard the testimony of its own witness, Ms. Nova, as she was “muddled” and “unprepared.” Ms. Nova admitted that she was generally testifying based only on her recollection of events. However, the Board found her failure to recall a business reason for having FBL take title instead of FBH further weakened the credibility of Mr. Griffin’s assertion that the business purpose for the structure was News Corp’s desire to protect against potential junior lien holders. News Corp has shown that it would insist upon having real property held by a newly created separate entity when it was in its interest to do so, such as when it adamantly required that the title to the Seaport Parcels be held by a newly-created entity while mortgaged to FBH. If News Corp did have similar concerns regarding the Conveyance, which its own lead attorney had no recollection of, the Board found it to be unlikely that the attorney representing the mortgagor would need to try to “persuade” News Corp of its own interest as mortgagee. Accordingly, the Board found that the appellant offered no credible evidence that News Corp was legitimately concerned that there was a reasonable possibility of the assertion of claims by junior lien holders. 

Instead, the Board found that the primary motivation for Mr. Griffin’s suggested transactional structure was the avoidance of deeds excise. In his testimony before the Board, Mr. Griffin, while admitting that he and the representatives of News Corp “did discuss the deeds excise tax from time to time,” denied that he told News Corp that there was a tax advantage to them in structuring the Conveyance as he proposed rather than as a deed in lieu of foreclosure as News Corp had originally requested. However, in an earlier deposition which was partially read into the record, Mr. Griffin stated that he had told News Corp that if the transaction was structured as a taxable deed in lieu of foreclosure, Mr. McCourt was not “in a position to pay a substantial deeds excise tax ... so [News Corp] would have to pay it.” When confronted with his earlier statements, Mr. Griffin testified that while he “recognized ... that there was an advantage to [News Corp]” and that it “was certainly mentioned,” it was “not a part of [his] selling program” designed to convince News Corp to change their mind regarding the deed in lieu of foreclosure.  

The Board found that Mr. Griffin’s testimony regarding the purported non-tax business purposes for the structure of the Conveyance was self-serving and inconsistent, and therefore the Board gave his testimony little weight.  Mr. Griffin’s testimony, in fact, was not corroborated by anything else in the record. The Board found that Mr. Griffin told News Corp that deeds excise would be owed on a deed in lieu of foreclosure, which would likely fall to News Corp to pay given Mr. McCourt’s financial distress. Mr. Griffin gave News Corp his legal opinion that the Conveyance as he proposed would not be subject to tax. Accordingly, the Board found and ruled that the structure of the Conveyance had no legitimate business purpose other than tax avoidance of the deeds excise which would have been due on a deed in lieu of foreclosure. 
IV. CONVEYANCE TO FBL AND CITIGROUP MORTGAGE AGREEMENT


On February 24, 2006, FBH entered into an agreement with the McCourt Borrower Parties setting out the terms of the Conveyance (“Conveyance Agreement”), which was set to close on March 31, 2006. Pursuant to the Conveyance Agreement, FBH agreed to accept the Conveyance of the Seaport Parcels in “full, final and complete release of each of the McCourt Parties from its duties and obligations” under the FBH Note. At the time of the Conveyance, the parties agreed that the Seaport Parcels had a fair market value in excess of $185 million. The McCourt Borrower Parties were required to deliver to FBH a statement from Sovereign setting forth the outstanding obligations under the Sovereign Note as of the closing date and avowing that the Sovereign Note would be “fully satisfied and released upon payment of such amount on the anticipated date of the [c]losing.” Concurrently with the closing, FBH was required to pay the Sovereign Note in full or obtain from Sovereign a release of the McCourt Borrower Parties. In return for the discharge of their obligations, the McCourt Borrower Parties were required to convey the Seaport Parcels to “FBH’s designee.” FBH incorporated Fox Boston Land, Inc. as its subsidiary in March of 2006, which in turn, created FBL as a wholly owned limited liability company. 

On March 30, 2006, the closing date of the Conveyance, Sovereign entered into an agreement titled “Termination of Loan Documents and Mutual Release Agreement” (“Sovereign Note Release Agreement”) with the McCourt Borrower Parties and “each of the various banks and other lending institutions which are or may become parties to this agreement by virtue of assignment by Sovereign Bank.” Pursuant to the Sovereign Note Release Agreement, Sovereign, in return for “other good and valuable consideration,” agreed to “release, acquit and forever discharge” the McCourt Borrower Parties of any debt or obligation related to the Sovereign Note. However, the Sovereign Note Release Agreement provided that, although all other documents related to the loan were terminated and of no further effect, the Sovereign Note and recorded Sovereign Mortgage were not terminated. 

Also on March 30, 2006, Sovereign assigned its interest in the Sovereign Note and Sovereign Mortgage to Citigroup Global Markets Realty Corporation (“Citigroup”), one of News Corp’s lenders with whom it had a long-standing banking relationship. In return for the assignment, approximately $36.1 million was transferred to an escrow account in favor of Sovereign, with approximately $35.3 million of the funds coming from Citigroup and $822,481 coming from unidentified “other sources.” Also on that same day, FBL entered into a mortgage agreement with Citigroup (“Citigroup Mortgage Agreement”) creating a security interest in the Seaport Parcels (“Citigroup Mortgage”). The Citigroup Mortgage Agreement recited that FBL assumed all of the $36.1 million of existing debt which Citigroup had assumed as lender from Sovereign. However, the Citigroup Mortgage Agreement expressly provided that the assumed Sovereign Note and Mortgages were “hereby combined and consolidated and amended and restated in their entirety and shall constitute in law one mortgage” with the Citigroup Mortgage. The Citigroup Mortgage was recorded in the Suffolk County Registry of Deeds on April 4, 2006. 

On March 31, 2006, the day after the assignment, Citigroup entered into a “Consolidated, Amended and Restated Note” (“Citigroup Note”) with FBL, which provided that the terms of the assumed Sovereign Note were “modified, amended, and restated in their entirety so that henceforth the terms, covenants, conditions and provisions of the [Sovereign Note]” were as set forth in the Citigroup Note. The Citigroup Note modified the Sovereign Note by, inter alia, changing the rate of interest and changing the maturity date to March 31, 2008. 


On April 3, 2006, the parties recorded a quitclaim deed in the Suffolk Registry of Deeds evidencing the Conveyance which recited that the consideration was one dollar plus FBL’s agreement to take the property subject to the Sovereign Mortgage and the FBH Mortgage. Thereafter, Mr. McCourt paid personal income tax on the capital gains resulting from the Conveyance, which he reported on his 2006 federal and Massachusetts tax returns.
V.   TREATMENT OF THE FBH NOTE FOLLOWING THE CONVEYANCE AND ULTIMATE SALE OF SEAPORT PARCELS TO THIRD PARTY BUYER MS BOSTON SEAPORT LLC


On May 11, 2006, FBL transferred the Seaport Parcels to a newly formed subsidiary, Fox Boston Seaport Land LLC (“FBSL”). While the FBH Note was reported on the balance sheet of FBH as an intercompany loan, the Seaport Parcels were improperly recorded on FBL’s balance sheet as “marketable securities.”  At the time of the Conveyance, the McCourt Borrower Parties had accrued approximately $19.8 million of interest on the FBH Note. The pro-forma Federal Form 1120s prepared for FBH showed interest income from the FBH Note of $3,278,296 for the tax year ended June 27, 2004, $9,658,658 for the tax year ended July 3, 2005, and $6,881,454 for the tax year ended July 2, 2006. However, FBH’s pro-forma Federal Form 1120 for the tax year beginning July 3, 2006 and ending July 1, 2007 – - the period during which FBL and FBSL held title to the Seaport Parcels prior to their eventual sale - - showed zero interest income.
  The appellant presented no evidence that any interest was accrued or paid on the FBH Note subsequent to the Conveyance. FBL did, however, regularly accrue interest on the Citibank Note.

On August 3, 2006, FBSL purchased land at 145 Seaport Boulevard in South Boston (“Seafood Parcel”) from the Massachusetts Bay Transportation Authority for approximately $15.3 million. On September 1, 2006, FBL sold the Seaport Parcels and the Seafood Parcel to MS Boston Seaport, LLC (“MS Boston”), an unrelated party, for $203,750,000. At the time of the sale, the FBH Mortgage and Citigroup Mortgage were formally discharged and the discharges were recorded with the Suffolk County Register of Deeds. The record does not contain evidence of the recording of a formal discharge of the Sovereign Mortgage.  While documents in the record show that the Citigroup Note was satisfied by wire transfer at the time of sale, there is no evidence of any payment from FBL to FBH. Deeds excise stamps were affixed to the deed of sale to MS Boston.
VI. Summary of findings oF FACT

As detailed in the following Opinion, the Board found and ruled that: (1) the appellant, Seaport II, received consideration for the transfer of the Seaport Parcels in the amount of the debt which was forgiven or assumed as a result; (2) Seaport II did not prove a credible business purpose other than tax avoidance for the structure of the Conveyance; (3) the Citigroup Mortgage was a new mortgage and the Sovereign Mortgage was not, in fact, a continuing lien or encumbrance for deeds excise purposes; (4) the Conveyance satisfied the FBH Note by transferring property to FBH’s designee such that there was no remaining value to the FBH Mortgage; and (5) the use of FBL as a designee to take title was done only as part of an attempt to avoid deeds excise. Accordingly, the Board decided this appeal for the appellee and found that deeds excise was due on the full consideration of $181 million on the transfer of the Seaport Parcels from Seaport II to FBL.
OPINION


General Laws c. 64D, § 1 imposes an excise on any “[d]eed, instrument or writing, whereby any lands, tenements or other realty sold shall be granted, assigned, transferred or otherwise conveyed to, or vested in, the purchaser or purchasers ... when the consideration of the interest or property conveyed, exclusive of the value of any lien or encumbrance remaining thereon at the time of the sale, exceeds one hundred dollars.” (emphasis added). The excise is payable by the transferor of the property. G.L. c. 64D, § 2. 

The appellant, Seaport II, concedes that it received consideration for the Conveyance in the form of being relieved of its liabilities otherwise payable in return for the title to the Seaport Parcels. See Crane v. Commissioner of Internal Revenue, 331 U.S. 1, 14 (1947)(mortgagor who transfers real property subject to a mortgage realizes a benefit in the amount of the mortgage in addition to any cash consideration); Commissioner of Internal Revenue v. Tufts, 461 U.S. 300 (1983).  The Board agreed with the parties’ computation that the amount of consideration for the Conveyance for the purposes of the deeds excise was at least $181 million, comprised of the $145 million owed under the FBH Note, plus the $36 million owed pursuant to the Sovereign Note. 

However, the parties disagree as to whether there was “any lien or encumbrance remaining” of any value on the Seaport Parcels at the time of the Conveyance. The appellant contended that because the Conveyance was made subject to the Sovereign and FBH Mortgages, the full amounts of the Sovereign and FBH Notes were deductible from the consideration paid, resulting in zero net taxable consideration. For the reasons detailed in the following Opinion, the Board found and ruled that neither had any value remaining at the time of the Conveyance and deeds excise was due on the full $181 million of consideration.
I. THE CITIGROUP MORTGAGE WAS A NEW MORTGAGE AND THUS THE SOVEREIGN MORTGAGE WAS NOT A REMAINING ENCUMBRANCE AT THE TIME OF THE CONVEYANCE

The determination of deeds excise with respect to mortgaged property was addressed by the Commissioner at length in Directive 88-18. The Directive addresses different circumstances where a property may be conveyed subject to a lien or encumbrance, providing that: 

[w]here a new mortgage is given or there is a novation, the amount of the mortgage debt may not be deducted before calculation of the deeds excise. There is also no deduction where the bank takes back a deed to property in lieu of foreclosure. Where there is an assumption of a prior existing mortgage or property is taken ‘subject to’ such a mortgage, the amount of the mortgage debt is deductible.

Directive 88-18. In the case of a new mortgage, the encumbrance is deemed to be placed on the property at the time of the conveyance and therefore is not an “existing” lien and is therefore not deductible. Id. The Board found that, on the closing date of the Conveyance, several related acts took place: (1) Citigroup wired the outstanding balance due on the Sovereign Note to Sovereign (less a small amount paid from “other sources”); (2) Sovereign entered into an agreement with the McCourt Borrower Parties discharging both the McCourt Borrower Parties and Sovereign of any obligation under the Sovereign Note; (3) Sovereign assigned its interest in the Sovereign Note and the Sovereign Mortgage to Citigroup; (4) FBL assumed the Sovereign Note, promising to repay Citigroup the approximately $36 million it had made as an outlay to Sovereign; and (5) FBL entered into a mortgage agreement with Citigroup that combined, consolidated, amended and restated the Sovereign Note into one mortgage between FBL and Citigroup. The next day, FBL entered into an amended and restated note with Citigroup, which modified the Sovereign Note in material respects, including the maturity date and interest rate.  

The Board found and ruled that in light of this series of agreements, all of which took place in concert, the Citigroup Mortgage was a new encumbrance placed on the property in connection with the Conveyance. See In re 50 West 23rd Street Associates v. New York City Department of Finance, 559 N.Y.S. 2d 514, 515 (1990)(consolidation of six outstanding mortgages which was assumed by the purchaser of the real property was a new mortgage and not a surviving lien for real estate transfer tax purposes despite specific language in the agreement stating that the earlier mortgages survived). Sovereign was repaid and Citigroup, as the new lender, did not merely assume the existing indebtedness. Instead, the Board found and ruled that the Citigroup Mortgage and the Citigroup Note materially modified the terms of the Sovereign Note, including altering the maturity date and rate of interest. See id. (new maturity date and interest rate “materially altered” the lien such that it was not the same as prior to the closing). As such, the Board found and ruled that the appellant could not deduct the Sovereign Mortgage as a remaining lien or encumbrance. 
II. THE FBH MORTGAGE HAD NO VALUE FOR DEEDS EXCISE PURPOSES AS THE FBH NOTE WAS SATISFIED BY THE CONVEYANCE

General Laws c. 64D, § 1 imposes tax on consideration exclusive of the “value” of any lien or encumbrance remaining at the time of sale. The appellant argued that because the FBH Mortgage legally continued in existence after the Conveyance, it was a remaining encumbrance and therefore deductible. The Commissioner countered that even if the FBH Mortgage legally remained in existence following the Conveyance, it had no value as the related underlying indebtedness had been effectively satisfied by the Conveyance. 


Much of the briefs of both parties focused on whether Directive 88-18 compels the Board to find that because the McCourt Borrower Parties did not remain personally liable on the FBH Mortgage, it was not deductible for deeds excise purposes. The Board found this discussion to be moot, as the Board ruled that Directive 88-18 does not actually make any distinction between recourse and non-recourse mortgages. Directive 88-18 states that “[w]here there is an assumption of a prior existing mortgage or property is taken ‘subject to’ such a mortgage, the amount of the mortgage debt is deductible.” However, in generally describing the common circumstances where property is taken subject to a mortgage or a mortgage is otherwise assumed, the Directive states that “[w]here property is taken ‘subject to’ a mortgage ... the seller is not released from liability for the note” and “[w]here the purchaser assumes a mortgage, the purchaser becomes liable for the mortgage debt ... the seller, however, is still liable on the note as a surety.” Id. The Commissioner reads these passages and their accompanying examples to mean that if the seller does not remain personally liable on the mortgage, it somehow limits the explicit general directive that any property transferred subject to a mortgage or where the mortgage is assumed that the mortgage is deductible. The Board found and ruled that the fact that Directive 88-18 generally describes examples where the seller did remain liable on the mortgage did not require the reverse inference that non-recourse mortgages are not deductible. The Board found and ruled that the governing statute similarly makes no such distinction.

The Board found and ruled that, whether it was recourse or nonrecourse, the FBH Mortgage had no value remaining at the time of the Conveyance as the FBH Note was effectively satisfied by the transfer of the Seaport Parcels. The deeds excise was patterned on the former federal documentary stamp tax, which, in almost identical statutory language, imposed tax on the consideration for the conveyance of real property “exclusive of the value of any lien or encumbrance remaining thereon at the time of sale.” See 26. U.S.C. § 4361 (repealed 1968).  When a Massachusetts statute is based on a federal statute, the Board “looks to interpretations of that federal statute for guidance.” The Gillette Company v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2007-1064, 1081 (2007), aff’d 454 Mass. 72 (2009). The Commissioner cited The Mutual Life Insurance Company of New York v. United States, 124 Ct. Cl. 626 (1953), cert. den. 396 U.S. 817 (1953), a case involving the federal documentary stamp tax, which the Board found to be very persuasive. In that case, the taxpayer, The Mutual Life Insurance Company of New York (“Mutual Life”), was the mortgagee on a number of distressed mortgages. Id. at 629. In order to satisfy the indebtedness, Mutual Life took back the deeds to the mortgaged properties. Id. However, in an effort to overcome certain procedural hurdles and also avoid a New York State tax on newly created mortgages, Mutual Life structured each conveyance to contain a clause stating that its mortgage interest did not merge with the fee interest in the real property (a “non-merger clause”). Id. Thus, the mortgage legally remained on the real property, which enabled Mutual Life to resell the property to another party which could assume it without creating a new mortgage that would have incurred the New York State mortgage tax. Id. 


The U.S. Court of Claims found that each of the deeds was made in consideration of the release of the original mortgagors from liability on the mortgage debt. Id. In all but five instances, Mutual Life gave the mortgagor a covenant not to sue on the mortgage debt, such that “while the mortgage was not cancelled in consideration of the transfer of the property to [Mutual Life], the liability on the mortgage debt was nevertheless extinguished.” Id. at 630. As such, the federal stamp excise was due on the full consideration for the transfer without any deduction for the mortgage. Id. In other words, the Court of Claims recognized that even if the mortgage technically survived because of the non-merger clause, because the underlying debt had been satisfied by the transfer of real property and the debtor had no further legal responsibility on the debt, the mortgage was not deductible in computing the federal stamp excise. 

In this case, the appellant argued that the Court of Claims’ finding was based on New York State law that rendered the non-merger clause “ineffective.” However, the Board found and ruled that the appellant misconstrued the Court’s holding and its reasoning. The Court explicitly stated that the mortgages were not cancelled. Id. The Court’s finding was based on the fact that Mutual Life granted all but five of the debtors a covenant not to sue on the mortgage debt, which extinguished the liability on the mortgage debt - - not the mortgage. Id. at 630. Because the liabilities on the debts were discharged, the mortgages were not deductible. Id. at 629-630. In the case of the five debtors who were not formally discharged from liability, the Court found that the mortgage debt was nonetheless extinguished by operation of law when the property was transferred to Mutual Life because no deficiency judgment could have been obtained against them for anything more than the amount of the mortgage debt. Id. at 631.
 

Contrary to the appellant’s argument, this in no way contradicts Massachusetts law, which provides that a mortgage interest does not merge with a fee interest in real property unless it is the demonstrated intent of the parties. See Cheffee, 253 Mass. at 589 (deed of fee interest to the mortgage fee holder only extinguishes the mortgage if it is the “real intent” of the parties to do so as “[m]ergers are odious in equity, and shall not be allowed where the estates may well stand together.”)
A mortgage interest and fee interest are separate; however, the Board found and ruled that if a mortgage is to have value for deeds excise purposes, the underlying debt which gives rise to the mortgage interest must be enforceable and have value. FBH fully discharged the McCourt Borrower Parties from any liability on the FBH Note because they agreed to transfer to FBH’s designee title to the Seaport Parcels, property that was worth at least the value of the debt. 

There is no evidence in the record that FBL assumed the FBH Note. The original FBH Note expired on the date of the Conveyance, and the record contains no evidence of its extension or any new promissory note issued from FBL to FBH. While FBL recorded the FBH Note on its balance sheet as a liability, the record does not show that it took any steps to fulfill any obligations thereunder, such as the accrual of interest. Under the same reasoning as The Mutual Life Insurance Company of New York, even if the FBH Mortgage was not legally extinguished, the Board found and ruled that, for purposes of the Massachusetts deeds excise, there was no remaining value to the FBH Mortgage at the time of the Conveyance, because the underlying FBH Note had been effectively satisfied by the Conveyance.


In this case, the appellant argues that even if the McCourt Borrower Parties were relieved of liability, the FBH Note remained on the property as a non-recourse encumbrance against the property itself. Both parties highlighted distinctions between recourse notes and non-recourse notes and why they should or should not be treated differently for deeds excise purposes. However, the Board found that the relevant inquiry was whether there was a lender who remained unpaid and who could seek to enforce the loan. For example, a tax lien may attach to a property as a non-recourse encumbrance and if it is not paid at the time of transfer, the municipality may seek a judgment to satisfy the amount outstanding. Here, the Board found that it was irrelevant whether the FBH Note was a recourse note or not because once the Seaport Parcels were conveyed to FBH’s designee subsidiary at FBH’s direction, the debt had effectively been repaid. 
III. THE SALE OF THE SEAPORT PARCELS TO FBL SUBJECT TO THE FBH NOTE AND MORTGAGE WAS STRUCTURED TO AVOID TAX AND EFFECTIVELY SATISFIED THE FBH NOTE FOR DEEDS EXCISE PURPOSES

The appellant attempts to distinguish The Mutual Life Insurance Company of New York from the instant appeal because that case involved a deed in lieu of foreclosure made directly to the mortgagee and the instant appeal involved a conveyance to a separately incorporated subsidiary of the mortgagee. The Board recognizes that as a general matter, affiliates are distinct entities for purposes of the deeds excise.  However, the Board found and ruled that no distinction should be made in the instant appeal based on whether the Seaport Parcels were conveyed directly to FBH or to FBH’s designee subsidiary, because appellant structured the Conveyance as a sale using FBL as a conduit in order to avoid tax. The Board found and ruled that the Conveyance of the Seaport Parcels at FBH’s direction to FBL, who did not assume the FBH Note or fulfill any of its obligations such as the accrual of interest, satisfied the FBH Note no differently than if the property had been conveyed directly to FBH.

Courts have long held that the “incidence of taxation depends upon the substance of a transaction” and not its form. Commissioner of Internal Revenue v. Court Holding Company, 324 U.S. 331, 334 (1945); See also  Gregory v. Helvering, 293 U.S. 465, 469 (1935); True v. United States, 190 F.3d 1165, 1174 (10th Cir. 1999) Kornfeld v. Commissioner of Internal Revenue, 137 F.3d 1231, 1234 (10th Cir. 1998); Kuper v. Commissioner of Internal Revenue, 533 F.2d 152, 155 (5th Cir. 1976). For example in Court Holding Company, because of differing federal income tax treatment of sales of property by corporate entities versus individuals, the taxpayer distributed its only asset to its two sole owners in a liquidating dividend, who then sold it to a third party, reaping the tax benefits. 324 U.S. at 332-3. The Tax Court concluded that the liquidating dividend and transfers of legal title were “mere formalities designed to make the transaction appear to be other than what it was in order to avoid tax liability.” Id. The Supreme Court agreed, stating that:

tax consequences ... are not finally to be determined solely by the means employed to transfer legal title. Rather, the transaction must be viewed as a whole, and each step, from the commencement of negotiations to the consummation of the sale, is relevant. A sale by one person cannot be transformed for tax purposes into a sale by another by using the latter as a conduit through which to pass title. To permit the true nature of a transaction to be disguised by mere formalisms, which exist solely to alter tax liabilities, would seriously impair the effective administration of the tax policies.
Id. at 334.

Here, the Commissioner argued that the Conveyance was a “sham transaction” according to G.L. c. 62C, § 3A which allows the Commissioner to “disallow the asserted tax consequences of a transaction by asserting the application of the sham transaction doctrine or any other related tax doctrine” unless the taxpayer can prove that the transaction had both a valid, good-faith business purpose other than tax avoidance and economic substance apart from the asserted tax benefit. The sham transaction doctrine “generally ‘works to prevent taxpayers from claiming the tax benefits of transactions that, although within the language of the tax code, are not the type of transactions the law intended to favor with the benefit.’" Sherwin-Williams Company v. Commissioner of Revenue, 438 Mass. 71, 80 (2002), quoting Syms Corporation v. Commissioner of Revenue, 436 Mass. 505, 510 (2002). 
A “sister corollary” to the sham transaction doctrine, which arises from the same basic substance-over-form principle, is the step transaction doctrine. Falconwood Corp. v. United States, 422 F.3d 1339, 1350 (Fed. Cir. 2005); see also Sec. Indus. Ins. Co. v. United States, 702 F.2d 1234, 1244 (5th Cir. 1983), citing Kuper, 533 F.2d at 155. Under the step transaction doctrine, the tax consequences of an interrelated series of transactions are not to be determined by viewing each of them in isolation but by considering them together as component parts of an overall plan. True, 190 F.3d at 1174; Sec. Indus. Ins. Co., 702 F.2d at 1244.

Although the instant appeal does not arise in the context of the corporate excise, the Board found it to be highly analogous to General Mills, Inc. v. Commissioner of Revenue, 440 Mass. 154 (2003), where the Board re-characterized a transaction that used a newly created subsidiary to pass title to property for tax purposes. The taxpayer in that case, General Mills, Inc. (“General Mills”) entered into an agreement with Jusco (Europe) B.V. (“Jusco BV”), a subsidiary of Jusco Co, Ltd. (“JCL”), to sell the stock of The Talbots Inc. (“Talbots”). Id. at 159. As part of the sale negotiation, JCL requested that Talbots agree to sell its trademark intangibles to Jusco BV prior to the sale of the Talbots shares. Id. General Mills agreed to the sale; however, because of concerns over creating a taxable dividend in Massachusetts, it proposed that Talbots create a new subsidiary corporation, Tal HC, Inc. (“Tal HC”) in Delaware, to which it would transfer its trademark intangibles. Id. Tal HC would then sell the intangibles to Jusco BV. Id.

General Mills contended that the transfer to Tal HC was in furtherance of the overall business purpose to sell the Talbots stock, structured in a manner to “obtain certain advantages in the international market and advantages under certain international accounting practices.” Id. at 171. Citing Sherwin-Williams Company and Syms Corporation, the Board found that the transfer of the intangibles and subsequent sale by Tal HC lacked economic substance beyond the creation of a tax benefit. General Mills, Inc. v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2001-474, 519.  Applying the sham transaction doctrine as well as the step transaction doctrine, the Board treated the transaction for tax purposes as a direct sale of intangibles by Talbots to Jusco BV. Id. at 522-523. The Supreme Judicial Court upheld the Board’s decision, finding that, even if the overall sale of the Talbots stock was a legitimate business transaction, “[i]t is immaterial that the end result may have been for legitimate business purposes ... Tal HC was merely a conduit through which the legitimate transactional route passed, and its involvement was properly compressed into a single sale of the Talbots intangibles directly to Jusco BV.” General Mills, Inc., 440 Mass. at 172.



The object of the transaction in General Mills Inc. was clear: the transfer trademark of intangibles to Jusco BV. Although General Mills proffered myriad business justifications for the intermediate transfer to Tal HC, the Supreme Judicial Court upheld the Board’s finding that there was no credible business purpose other than tax avoidance. Id. at 173. Similarly, in the instant appeal, the Board found and ruled that the object of the transaction was for Seaport II to transfer the Seaport Parcels to satisfy the FBH Note by allowing News Corp to sell them to a third party. This was the original intended transaction demanded by News Corp. The fact that legal title passed to FBH’s nominee subsidiary had no economic impact on that object. In a deed in lieu of foreclosure, FBH would have received title to the Seaport Parcels in return for discharging $145 million of debt and assuming the $36 million owed to Sovereign, and FBH would have directly received the proceeds of the ultimate third-party sale. Under the transaction as constructed by Mr. Griffin, FBH’s designee received title to the Seaport Parcels in return for FBH discharging the debt and FBH’s designee received the proceeds.
  The Board found and ruled that the object of both transactions was the same, but found and ruled that the only difference between the two was that the parties believed that the first transaction would have been subject to deeds excise and the second would not.
   

The appellant argued that the Conveyance had economic substance because it occurred as part of the larger acquisition of the L.A. Dodgers and the Seaport Parcels were transferred for business reasons. However, despite any reasons which the appellant may have had to transfer the property to satisfy its debts, the Board found and ruled that the appellant failed to show any credible business purpose for the structure of the Conveyance, other than tax avoidance. See id. at 172. The Board also found and ruled that FBL failed to comply with basic terms of the FBH Note, such as the accrual of interest. Instead, the Board found and ruled that News Corp and its subsidiaries effectively treated the FBH Note as satisfied upon the transfer to FBL. Therefore, the Board, applying the common law doctrines of both sham transaction and step transaction, disregarded the creation of FBL as a conduit to take title in an attempt to preserve the FBH Mortgage for deeds excise purposes. 


As the Supreme Court stated in Gregory v. Helvering, “the question for determination is whether what was done, apart from the tax motive, was the thing which the statute intended.” 293 U.S. at 469.  The fact that the statute imposing deeds excise provides a deduction from the consideration paid for real estate of the amount of continuing encumbrances on that real estate that have been assumed by buyers for a valid business purpose, cannot be used by the appellant to transform a taxable transaction into a non-taxable transaction by creating a new entity to take title. The Board found and ruled that the FBH Note was satisfied by the Conveyance of the Seaport Parcels and thus while the FBH Mortgage survived legally, it ceased to have value for deeds excise purposes. This finding is not defeated because it was FBL to whom the property was transferred instead of its indirect parent. 
Conclusion

Accordingly, the Board found and ruled that the deeds excise was payable on the full consideration for the Conveyance, which it found to be the $181 million of debt from which the appellant was discharged. The Board also found and ruled that the Sovereign Note was satisfied at the time of the Conveyance and replaced by the Citigroup Note, which was sufficiently altered in material respects to constitute a new lien or encumbrance. Further, the Board found and ruled that the FBH Note had been satisfied by the transfer of the Seaport Parcels to its designee, FBL, the indirect subsidiary which had been created only to take title for as long as the properties took to be sold. Accordingly, the Board found and ruled that neither the Sovereign Mortgage nor the FBH Mortgage had any remaining value at the time of the Conveyance. Therefore, the Board decided this appeal for the appellee. 
    THE APPELLATE TAX BOARD
 By: ________________________________
    




     Thomas W. Hammond, Jr., Chairman
A true copy,

Attest: _____________________________
  
      Clerk of the Board
� The parcels include real property located at 66 Sleeper Street, 29-49 Stillings Street, 25 Northern Avenue, 55 Pittsburgh Street, 391 Congress Street, 390 Congress Street, four miscellaneous parcels recorded together in the Suffolk County Registry of Deeds in Book 33705, Page 89, 11 Seaport Boulevard, and 1 Seaport Boulevard.


� The original FBH Mortgage did not include One Seaport Boulevard. This property was added to the mortgage by amendment on February 24, 2006, as part of the negotiations between News Corp and Mr. McCourt described infra and was included among the Seaport Parcels to be transferred in the Conveyance. 


� Hereinafter, with respect to the FBH Note and Sovereign Note, Seaport I, Seaport II, TMBLP, and Mr. McCourt will be collectively referred to as the “McCourt Borrower Parties.”


� In fact, the L.A. Times reported just nine days prior to the February 28th article, that while the transaction was expected to be announced as a sale, “[News Corp] sources call it a foreclosure.” Tim Brown and Greg Johnson, McCourt to Give Land to Fox, L.A. Times, Feb. 19, 2006 (emphasis added).  


� In contrast to Mr. McCourt’s fears, according to the same sports writer at the L.A. Times who penned the February 28th article that was so concerning to him, “Dodger fans probably wouldn’t care how McCourt settl[ed] his financial obligations - - as long as things settl[ed] down for the storied franchise” in terms of the team’s management. Greg Johnson, Owner to Sell Boston Land, L.A. Times, Jan. 13, 2006.


� Even if they were, the Eighth Circuit Court of Appeals recently found that these regulatory requirements cannot justify the transfer of property to an OREO subsidiary if it was actually done as part of a scheme to avoid tax. See WFC Holdings Corp. v. United States, 728 F.3d 736,747-748 (8th Cir. 2013). 


� FBL was disregarded as an entity separate from its owner, Fox Boston Land, Inc. for federal income tax purposes. FBH and Fox Boston Land, Inc. filed a federal tax return as part of a consolidated group and therefore any intercompany transactions would have been eliminated on the return as filed. However, FBH’s pro-forma tax returns, which were made part of the record, were prepared on a separate company basis and thus should have reflected any payments of interest from FBL. While the Seaport Parcels were transferred to FBSL in May of 2006, this entity was also disregarded as an entity separate from its owner for income tax purposes. Thus, all of the activity of both FBL and FBSL would have been reported on Fox Boston Land Inc.’s pro-forma tax return, which showed no deduction of interest on the FBH Note.   


� The appellant also points to the fact that the Court cited a regulation under the former federal documentary stamp tax which provided a “conveyance by defaulting mortgagor to mortgagee in consideration of the cancellation of mortgage debt is subject to tax calculated on the amount of the mortgage debt plus unpaid accrued interest,” arguing that Massachusetts has no such regulation. See id. at 630. However, the Board found and ruled that even absent a similar regulation, the same result is compelled for Massachusetts deeds excise purposes by the general statutory language of G.L. c. 64D, § 1 that only liens which are remaining following the transfer are deductible from total consideration. 


� The appellant cites a Minnesota Tax Court case, ZIRP-IC, LLC v. Hennepin County, 2005 Minn. Tax LEXIS 27 (Minn. Tax Ct. 2005), reaching a different result, the reasoning of which the Board did not find persuasive and declined to follow.  


� The record does not indicate what happened to the proceeds other than the discharging of third party obligations such as the Citigroup Note. 


� Furthermore, any allusions by the appellant to the large amount of income tax Mr. McCourt paid on the capital gains generated by the Conveyance are specious and irrelevant. It is “well settled” that the transfer of property by deed in lieu of foreclosure is the functional equivalent of a sale for federal income tax purposes. 2925 Briarpark, Ltd. v. Commissioner of Internal Revenue, 163 F.3d 313, 318 (5th Cir. 1999); Allan v. Commissioner, 856 F.2d 1169, 1172 (8th Cir. 1988). Therefore, for income tax purposes, Mr. McCourt would have realized the same taxable gain under either proposed version of the Conveyance.  
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