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These are appeals under the formal procedure pursuant to G.L. c. 62C, § 39, from the refusal of the appellee to allow claims for reimbursement of sales tax pursuant to G.L. c. 64H, § 33 filed by the appellant, Sears, Roebuck & Co. (“Sears”) for the tax years 2006 through and including 2009 and by the appellant, RadioShack Corporation (“RadioShack”) for the tax years 2005 through and including 2008.

Chairman Hammond heard the appellee’s Motion for Summary Judgment, pertaining to two of the appeals filed by Sears, Docket Nos. 293755 and 294129, for the tax years 2006 and 2007 (the “tax years at issue”), and Sears’ cross Motion for Summary Judgment.
  He was joined in the decisions for the appellee by Commissioners Scharaffa, Egan, Rose and Mulhern.

These findings of fact and report are made at the requests of the appellant, Sears, and the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.
Michael J. Bowen, Esq., Peter O. Larsen, Esq. and David E. Otero, Esq. for the appellant.

Timothy R. Stille, Esq. and Julie A. Flynn, Esq. for the appellee.

FINDINGS OF FACT AND REPORT

On the basis of a Joint Stipulation of Facts and an Addendum to the Parties’ Agreed Statement of Facts, the Appellate Tax Board (“Board”) made the following findings of fact.

The appellant, Sears, is registered with the Commissioner of Revenue (“Commissioner”) as a vendor and as such is required to collect and remit sales tax to the Commonwealth on its sales of tangible personal property subject to sales tax.  As part of its business operations during the tax years at issue, Sears allowed its customers (“purchasers”) the option of purchasing items on credit issued by a private label credit card from Citibank (USA) N.A., now Citibank (South Dakota), N.A. as successor by merger (the “Bank”).  Sears itself did not extend credit to the purchasers.  Instead, Sears maintained an agreement with the Bank whereby the Bank extended credit to the purchasers.  The amount of credit that the Bank extended to the purchasers included the sales tax due for each transaction.  The Bank paid Sears the full retail price, including the applicable sales tax.  Sears subsequently remitted the sales tax to the Department of Revenue for each transaction. 

Some of the purchasers defaulted on their accounts with the Bank.  After the Bank determined that these debts had become worthless, it wrote these bad debts off as worthless accounts on its own books and records.  The Bank also took a bad debt deduction, pursuant to Internal Revenue Code (“Code”) § 166, on its Federal corporate income tax returns for these worthless accounts.  Sears did not take a Code § 166 bad debt deduction on its Federal corporate income tax returns for the transactions at issue here.  
Sears filed claims for reimbursement with the Commissioner for the amounts of sales tax paid on the bad debts at issue.  Citing G.L. c. 64H, § 33 (“§ 33”), Sears claimed that it was entitled to a refund of the sales tax paid on the bad debts because it was the vendor who had remitted the sales tax.  For purposes of these appeals, Sears agreed that: it did not extend any credit on the sales at issue; it was fully compensated for the total amount of the sales, including sales tax, by the Bank; it did not own the debts at any time; it did not deem the debts worthless; it did not write the debts off on its books and records; and it did not deduct the debts as bad debts on its federal corporate income tax returns for the tax years at issue.  These facts were sufficient for the Board to make its determination that Sears was not entitled to the deductions at issue in these appeals.  Therefore, for the reasons stated more fully in the following Opinion, the Board granted the appellee’s Motion for Summary Judgment and accordingly issued decisions for the appellee in the appeals filed by Sears.
  
OPINION
Pursuant to Rule 22 of the Board’s Rules of Practice and Procedure, 831 CMR 1.22, “[i]ssues sufficient in themselves to determine the decision of the Board or to narrow the scope of the hearing may be separately heard and disposed of in the discretion of the Board.”  In the present appeal, the Commissioner filed a Motion for Summary Judgment arguing that there were no genuine issues of material fact and that the Commissioner was entitled to judgment in her favor.  Although the Rules of Civil Procedure, including Rule 56 dealing with Summary Judgment, are not directly applicable to Board proceedings (see G.L. c. 58A, § 8A), the Board looks to Rule 56 for guidance when there is no genuine issue of material fact and a party is entitled to judgment as a matter of law.  See generally Anthony J. Rossi v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2003-473, 475-76,  Omer v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 1999-586, 591.  See also Correllas v. Viveiros, 410 Mass. 314, 316 (1991) (“The purpose of summary judgment is to decide cases where there are no issues of material fact without the needless expense and delay of a trial followed by a directed verdict.”).  The parties agree that the present appeal raised no issues of material fact but only an issue of law, namely, whether Sears was entitled to a refund of the sales tax paid on the bad debts at issue.  Accordingly, the Board found and ruled that resolution of this appeal pursuant to 831 CMR 1.22 was appropriate.


Massachusetts imposes a sales tax on “sales at retail in the commonwealth, by any vendor, of tangible personal property.”  G.L. c. 64H, § 2.  The excise, calculated at all times relevant to these appeals “at the rate of five percent of the gross receipts of the vendor,” is to be remitted by the vendor to the Commissioner when the vendor files its sales tax returns.  Id.  The vendor’s obligation to remit the tax arises at the time that the sale is completed, when title or possession to the property passes to the consumer.  See Circuit City Stores, Inc. v. Commissioner of Revenue, 439 Mass. 629, 633 (2003).  The tax is based on the full purchase price, even when the item is purchased on credit, because the “sale price” specifically includes amounts for which credit is given to the customer.  G.L. c. 64H, § 1. 
In the instant appeals, the Bank paid a sales tax to Sears on behalf of the purchasers as part of the credit it provided to the purchasers, and Sears remitted the tax to the Commissioner.  The Bank later determined that its credit accounts with the purchasers were uncollectible and thus the Bank deemed them to be worthless.  Although it did not itself finance the sales tax, Sears, the vendor, claims reimbursement of the uncollectible sales tax amounts under § 33, which provides in pertinent part:

[a]ny vendor who has paid to the commissioner an excise under this chapter upon a sale for which credit is given to the purchaser and such account is later determined to be worthless shall be entitled to reimbursement without interest of the excise paid to the commissioner on such worthless account. . . .  

Sears contends that, as a registered vendor in the Commonwealth, it “possesses the very trustee relationship sought to be fostered under the Bad Debt Statute,” and should thus be entitled to § 33’s remedy, even though it did not finance the sales tax amounts.  Sears
 Response in Opposition to Commissioner of Revenue’s Motion for Summary Judgment at 4.  According to its interpretation of § 33, whether the vendor also extended the credit to the customers is “an extraneous consideration.”  Id.  The Commissioner, by contrast, contends that § 33 was intended to apply only when the vendor is also the party which extended credit for the sales tax that was not repaid by the customer, and thus, Sears’ interpretation is not in keeping with the purpose of § 33 as articulated by the Supreme Judicial Court in Household Retail Services, Inc. v. Commissioner of Revenue, 448 Mass. 226 (2007). 
The Board agreed with the Commissioner.  In Household Retail Services, the Supreme Judicial Court determined that the purpose of § 33 is “to afford some relief under the Massachusetts advance tax system to vendors who must, on behalf of the Commonwealth, compute, collect, and file sales tax returns, and remit full sales tax for each customer transaction, even if the customer subsequently defaults on its payment obligation to the vendor.”  Household Retail Services, 448 Mass. at 230 (emphasis added).  The Court thus understood that § 33’s purpose was to reimburse a vendor who had financed the unrecovered sales tax.  In the present appeals, awarding a § 33 remedy to Sears will not serve to reimburse Sears for any amount of sales tax that it financed, because the amounts were financed by the Bank; Sears itself is not harmed by the purchasers’ default because it merely remitted to the Commissioner the sales tax it received from the Bank.

Moreover, the Court has recognized that § 33 was enacted “in response to our decision in Continental-Hyannis Furn. Co. v. State Tax Comm’n.”
  Household Retail Services, 448 Mass. at 230.  Continental-Hyannis addressed the specific scenario of a vendor that had paid sales taxes to the Commonwealth on behalf of purchasers to whom it had extended credit, and the accounts were later determined to be uncollectible.  In denying the vendor’s claim for abatement, the Court there reasoned that accounts receivable, even worthless accounts, were to be included in the total sales price, and in the absence of a specific statutory provision authorizing relief for uncollected amounts, the Court was “bound to give full force and effect” to the statute as written.  Continental-Hyannis, 366 Mass. at 309.  The Board and the Court recognized that only under the specific circumstances provided by § 33 is there relief from the general rule that sales tax is due on the full purchase price, even where there is a default in the purchaser’s payment obligation (Household Retail Services, Inc. v. Commissioner of Revenue, Mass. ATB Findings of Fact and Reports 2005-23, 31,  aff’d, 448 Mass. 226 (2007)); the Board and Court denied relief because extension of § 33 beyond the particular factual scenario of Continental-Hyannis –- relief sought by a vendor who had also extended credit to purchasers of its retail goods, which credit accounts were later deemed worthless -- was not warranted “[w]ithout more explicit direction” from the Legislature.  Household Retail Services, 448 Mass. at 231.  See also id. at 229 (“We construe the bad debt statute to effectuate its evident purpose.  See Continental-Hyannis Furn. Co. v. State Tax Comm'n, 366 Mass. 308, 309 (1974).”).
The inequity that § 33 was enacted to remedy -– requiring a vendor “to pay a tax on the entire sales price even though the purchaser may default on the obligation” (“Continental-Hyannis, 366 Mass. at 309) –- is not present in these appeals.  Sears, the vendor, did not finance the uncollected sales tax and it has already been paid by the Bank in full for the sales tax it remitted to the Commissioner.  Sears requires no “relief” under § 33 because any amounts it received under § 33 would be a “reimbursement” for sales taxes it has already collected in full from the Bank. 
The Board recognized that the operative phrase in § 33 -– “a sale for which credit is given to the purchaser” -- does not explicitly condition § 33 relief on the vendor advancing credit.  However, the Board agreed with the Commissioner’s argument that, because the vendor is the only identified “actor” in § 33, the common-sense interpretation is that it is the vendor who must extend the credit to the customer.  The Board found instructive the case of Daimlerchrysler Services North America, LLC v. State Tax Assessor, 817 A.2d 862 (ME 2003), which interpreted a similar statute
 as providing relief only to retailers, the only identified actor in that statute.  The court there reasoned: 

When a statute is drafted in the passive voice, it can be difficult to determine whom the Legislature intended as the actor.  See United States v. Wilson, 503 U.S. 329, 334-35 (1992) [additional citations omitted] [parenthetical omitted].  Such an ambiguity can sometimes be resolved by viewing the statute in its entirety.  See E.I. du Pont de Nemours & Co. v. Train, 430 U.S. 112, 128 (1977) (resolving identification of actor when statute utilized passive voice by viewing other portion of statutes which identified actor) [additional citations omitted]. Any ambiguity in section 1811-A created by the use of the passive voice can be resolved by reviewing the entire statute. The only actor recited in the statute is the “retailer,” and, thus, a logical and reasonable interpretation is that the Legislature intended the “retailer” to be the actor for all of the verbs.  
Id. at 865.  Sears attempted to discredit this non-Massachusetts precedent as lacking authority for the interpretation of a Massachusetts statute.  However, the Board found the statutory construction principle in Daimlerchrysler to be in keeping with well-settled Massachusetts precedent calling for the interpretation of a statute as a whole, with a particular aim of remedying the specific imperfection identified by the Legislature.  See, e.g., American Honda Motor Co., Inc. v. Bernardi’s, Inc., 432 Mass. 425, 430 (2000) (when construing statutes, “their interpretations must remain faithful to the purpose and construction of the statute as a whole.”) (quoting Heritage Jeep-Eagle, Inc. v. Chrysler Corp., 39 Mass. App. Ct. 254, 258 (1995)).  Because § 33 is a direct response to a specific factual situation analyzed by the Court in Continental-Hyannis –- the loss sustained by a vendor who extends credit for sales tax to a purchaser who later defaults on the account –- the statute must be interpreted with that purpose in mind.  That the statute should not be interpreted to extend relief to a non-creditor vendor is further evidenced by the facts of this appeal, where the appellant claiming reimbursement of the tax is not the party who financed the sales tax and has been fully paid for the sales tax it remitted to the Commissioner.  To grant § 33 to the appellant in the circumstances of these appeals would bestow a windfall on the appellant, which has suffered no economic loss from the purchaser’s default.

The Board recognizes that, in transactions like the ones at issue in this appeal, the Bank is not entitled to relief under § 33 because it is not a “vendor” (see, Household Retail Services, supra) and the vendor is not entitled to relief under § 33 because it has not extended credit to the purchasers.  To the extent that any hardship could be seen to result from these rulings, the Court in Continental-Hyannis offered the practical solution of collecting the sales tax from the purchaser and financing only the purchase price of the property (366 Mass. at 309: “Any vendor who does not wish to assume this risk may avoid it by collecting the amount of the tax initially from the purchaser and then extending credit on the purchase price”), while the Household Retail Services Court observed that the creditor-bank’s arguments are more appropriately made to the Legislature.  448 Mass. at 233. 
Conclusion
Interpreting § 33 in keeping with the legislative intent identified by the Court in Household Retail Services, the Board found and ruled that § 33 applies to a sale for which credit is given to the purchaser by the vendor.  In the instant appeals, credit was given to the purchasers by the Bank, not by the appellant vendor.  The Board thus found and ruled that the appellant was not entitled to reimbursement under § 33 of the sales tax paid by the Bank which the Bank was unable to collect from the purchasers. 
Accordingly, the Board granted the Commissioner’s Motion for Summary Judgment and issued a decision for the appellee dismissing the appellant’s appeals.

 
 THE APPELLATE TAX BOARD

                                     By: _________________________________



     Thomas W. Hammond, Jr., Chairman
A true copy,

Attest: __________________________


       Clerk of the Board
� While both Sears and RadioShack filed petitions appealing the Commissioner of Revenue’s decisions, the Motion for Summary Judgment at issue specifically pertains to two petitions filed by the appellant, Sears -- Docket Nos. 293755 and 294129.  Both Sears and RadioShack were vendors registered with the appellee, and the uncontested facts of both appeals are identical in all material respects.  Therefore, all of the parties agreed that if the Commissioner prevailed on her Motion, decisions in favor of the Commissioner would also be appropriate for the remaining Sears petitions as well as the petitions filed by RadioShack.   


�  The Board’s decisions also resulted in decisions for the appellee in the appeals filed by the appellant, RadioShack.  See infra, note 1.


�  No apostrophe in original.


�  366 Mass. 308 (1974).


� � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=ddb0be56c0d42666972fda3c45ad82d0&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2003%20ME%2027%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=1&_butInline=1&_butinfo=36%20M.R.S.%201811-A&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzk-zSkAl&_md5=d7fb2d2a4f2cf2ffbc8e66da4c1556fb" �36 M.R.S.A § 1811-A� provided in relevant part: “The tax paid on sales represented by accounts charged off as worthless may be credited against the tax due on a subsequent return filed within 3 years of the charge-off, but, if any such accounts are thereafter collected by the retailer, a tax must be paid upon the amounts so collected.”   
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