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INTRODUCTION

EarthSource, Inc. is a business competitor of the SEMASS Partnership (“the Applicant”).  The Applicant operates a municipal solid waste combustion facility (“the Facility”) in Rochester, Massachusetts.  “[The] Facility . . . produce[s] energy from waste . . . [by] shred[ding]  and separat[ing] municipal solid waste (“MSW”) to produce refuse derived fuel (“RDF”) which is combusted in three boilers [at the Facility].”  [Applicant’s] Reclaimed Water Permit Application and Engineering Report (December 16, 2009) (“Reclaimed Water Permit Application”), at p. 1 (Exhibit A to the Affidavit of Jonathan Hobill).  “Electricity is [then] produced in two steam turbine generators [at the Facility].”  Id.
In this appeal, EarthSource and a group of individuals (collectively “the Petitioners”) challenge a Final Individual Reclaimed Water Permit (“Reclaimed Water Permit”) that the Southeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) has issued to the Applicant pursuant to the Massachusetts Clean Water Act (“MCWA”), G.L. c. 21, §§ 26-53 and the Reclaimed Water Regulations at 314 CMR 20.00, et seq.  The Reclaimed Water Permit authorizes the Applicant to reuse wastewater extracted from the recycling of Fats, Oils, and Grease (“FOG”) for the Facility’s air pollution control equipment, specifically, as dilution water for the Facility’s Spray Dryer Absorber (“SDA”) and Selective, Non-catalytic Reduction NOxOUT system (“NOxOUT system”).  Reclaimed Water Permit, at pp. 1-2.
  The FOG material is waste that the Facility will receive from the local food industry (e.g. restaurants, food establishments, and cafeterias).  Id.  The Reclaimed Water Permit authorizes the Applicant’s reuse of up to 95,000 gallons of the wastewater daily for the Facility’s SDA and NOxOUT system.  Id., at p. 2.  
The Petitioners contend that the Department improperly issued the Reclaimed Water Permit for the following reasons.  First, they contend that the Reclaimed Water Permit was issued in violation of the Reclaimed Water Regulations at 314 CMR 20.17 because “[t]he Permit [purportedly] failed to make the mandatory classification of the wastewater [that will be generated by the Facility’s recycling of the FOG] and did not impose any of the mandatory treatment standards set forth in 314 CMR 20.17.”  Petitioners’ Appeal Notice, ¶¶ 16-25; Petitioners’ Opposition to Respondent SEMASS Partnership’s Motion to Dismiss (“Petitioners’ Opposition to Applicant’s Motion to Dismiss”), at pp. 8-12.  Second, they contend that the Department improperly issued the Reclaimed Water Permit pursuant to the “grandfathering” clause of 310 CMR 20.03(6)(b) which exempts permit applicants from the requirements of 314 CMR 20.17 under certain conditions.  Petitioners’ Appeal Notice, ¶¶ 17-22, 25; Petitioners’ Opposition to Applicant’s Motion to Dismiss, at pp. 8-12.  According to the Petitioners, the Applicant’s proposed FOG Project does not qualify for “grandfathering” benefits and the Applicant applied too late for the Reclaimed Water Permit.  Id.  Lastly, the Petitioners contend that the Applicant’s proposed reuse of the wastewater has not been reviewed by the Massachusetts Executive Office of Energy and Environmental Affairs (“EEA”) in violation of the Massachusetts Environmental Policy Act, G.L. c. 30, § 61 (“MEPA”), and the MEPA Regulations at 301 CMR 11.00, et seq.  Petitioners’ Appeal Notice, ¶¶ 20, 27-35; Petitioners’ Opposition to Applicant’s Motion to Dismiss, at pp. 12-14.
In response, the Applicant seeks dismissal of the Petitioners’ appeal pursuant to 310
CMR 1.01(11)(d)(1) and 11(d)(2) for two reasons.
  First, the Applicant contends that the Department lacks jurisdiction or authority under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOut system because reuse of the wastewater purportedly “neither [involves] a withdrawal from nor a discharge to waters of the Commonwealth.”  Motion of SEMASS Partnership to Dismiss All Claims (“Applicant’s Motion to Dismiss”), at pp. 1-10; Reply of SEMASS Partnership In Support of Its Motion to Dismiss (“Applicant’s First Reply Memorandum”); Further Reply of SEMASS Partnership In Support of Its Motion to Dismiss (“Applicant’s Second Reply Memorandum”).  In the alternative, the Applicant contends that if the Department has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system, the Department properly issued the Reclaimed Water Permit under the “grandfathering” clause of  the Reclaimed Water Regulations at 314 CMR 20.03(6)(b).  Applicant’s Motion to Dismiss, at pp. 11-18.

The Department also seeks dismissal of the Petitioners’ appeal by way of summary decision pursuant to 310 CMR 1.01(11)(f),
 but not entirely on the same grounds as advanced by the Applicant.  [Department’s] Response and Partial Opposition to SEMASS Partnership’s Motion to Dismiss (“Department’s Cross-Motion to Dismiss”); Department’s Motion for Summary Decision.
  Specifically, the Department agrees with the Applicant that the Petitioners have failed to assert any viable claims in the case; however, the Department contends that it is authorized by the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system.  Department’s Cross-Motion to Dismiss, at pp. 3-17; Department’s Motion for Summary Decision, at pp. 1-4.  
The Petitioners oppose the Applicant’s and the Department’s dispositive Motions.  Petitioners’ Opposition to Applicant’s Motion to Dismiss.  The Petitioners agree that the Department has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system, Id., at pp. 4-8, but disagree with both the Applicant and the Department that the Reclaimed Water Permit was properly issued under the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b).  Id., at pp. 8-12.  The Petitioners also re-assert that MEPA review of the proposed FOG Project is required.  Id., at pp. 12-14.
After reviewing all of the parties’ papers in support of, or in opposition to, the Applicant’s and the Department’s dispositive Motions, I recommend that the Department’s Commissioner issue a Final Decision affirming the Reclaimed Water Permit.  For the reasons discussed below, based on the undisputed material facts, I find as a matter of law, that the Department: (1) has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system, and (2) properly issued the Reclaimed Water Permit pursuant to the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b). 
DISCUSSION

I.
THE DISMISSAL STANDARD OF 310 CMR 1.01(11)(d)(1) AND 11(d)(2)

Under 310 CMR 1.01(11)(d)(1), a party may move to dismiss an administrative appeal for lack of jurisdiction, and under 310 CMR 1.01(11)(d)(2) a party may seek dismissal of an appeal for failure to state a claim upon which relief can be granted.  In the Matter of Chris Stasinos, Recommended Final Decision (December 5, 2011), 2011 MA ENV LEXIS 137, at 4, adopted as Final Decision (December 28, 2011), 2011 MA ENV LEXIS 136.  “In deciding [either] motion, the Presiding Officer shall assume all the facts alleged in the [appellant’s Appeal Notice] to be true,” but “[the] assumption shall not apply to any conclusions of law” alleged in the Appeal Notice.  Id.  This standard mirrors the standard applied by Massachusetts courts in civil cases when reviewing challenges to court pleadings based upon the court’s lack of subject matter jurisdiction under Mass. R. Civ. P. 12(b)(1) (“Rule 12(b)(1)”) or based upon a failure to state a claim upon which relief can be granted under Mass. R. Civ. P. 12(b)(6) (“Rule 12(b)(6)”).  Stasinos, supra, 2011 MA ENV LEXIS 137, at 4; See Ginther v. Commissioner of Insurance, 427 Mass. 319, 322 (1998) (defendant may challenge subject matter jurisdiction “by bringing a motion to dismiss under [Rule 12(b)(1) or 12(b)(6)], [and] we accept the factual allegations in the plaintiffs’ complaint, as well as any favorable inferences reasonably drawn from them, as true”); Schaer v. Brandeis University, 432 Mass. 474, 477-78 (2000) (“In evaluating a rule 12 (b)(6) motion, we . . . accept [the plaintiff's] factual allegations as true[,] [but] we do not accept legal conclusions cast in the form of factual allegations”).

In court, “[a] judge may consider affidavits and other matters outside the face of the [plaintiff’s] complaint that are used to support [a Rule 12(b)(1) motion contending] that the court lacks subject matter jurisdiction” in the case.  Ginther, 427 Mass. at 322 n.6.  The parties may also support or oppose a Rule 12(b)(6) motion to dismiss with documentary materials and affidavits containing relevant factual information going beyond what the plaintiff has alleged in its Complaint.  However, if the judge considers those materials or affidavits, “the [Rule 12(b)(6)] motion [must be] treated [by the court] as one for summary judgment and disposed of as provided in [Mass. R. Civ. P.] 56, and all parties [must] be given [a] reasonable opportunity to present all material made pertinent to such a motion by Rule 56.”  Mass. R. Civ. P. 12(b); Watros v. Greater Lynn Mental Health and Retardation Assoc., Inc., 421 Mass. 106, 109 (1995) (“[t]he motion to dismiss . . . was made pursuant to rule 12(b)(1), not 12(b)(6), and therefore the presentation of, and failure to exclude, th[e] materials [outside the Complaint] did not require that the motion be treated as a rule 56 summary judgment motion”).  The exception to this rule is the judge’s consideration of documents that a defendant has submitted in support of its Rule 12(b)(6) motion that the plaintiff had notice of and relied upon in drafting its Complaint.  Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 45, n. 4 (2004).  In that situation, the judge’s consideration of the documents does not convert the Rule 12(b)(6) motion into a Rule 56 motion for summary judgment.  Id.   

II.
THE SUMMARY DECISION STANDARD OF 310 CMR 1.01(11)(f)

Although Rule 12(b)(6)’s administrative counterpart, 310 CMR 1.01(11)(d)(2), is silent on the effect of a Presiding Officer’s consideration of materials “outside [the appellant’s Appeal Notice]” that have been submitted to support or oppose a motion to dismiss an administrative appeal for failure to state a claim, it is well within a Presiding Officer’s adjudicatory authority to consider those materials and convert the motion to dismiss into a motion for summary decision under 310 CMR 1.01(11)(f), especially where doing so will avoid a needless adjudicatory hearing to resolve the appeal.  See 310 CMR 1.01(1)(b) (Adjudicatory Proceeding Rules, 310 CMR 1.01, et seq., “shall be construed to secure a just and speedy determination of every appeal”); In the Matter of Howard Fease, OADR Docket No. 2011-020, Recommended Final Decision on Reconsideration (June 4, 2012), 2012 MA ENV LEXIS 46, at 7, adopted as Final Decision (June 20, 2012), 2012 MA ENV LEXIS 44 (“Presiding Officers have broad case management authority [under Adjudicatory Proceeding Rules] in assisting the Department’s Commissioner in resolving administrative appeals”); In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), 16 DEPR 115, 116 (2009), adopted as Final Decision (June 30, 2009) (“summary decision is . . . designed to avoid needless adjudicatory hearings”); Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980) (“administrative summary judgment procedures”  are appropriate to resolve administrative appeals without an adjudicatory hearing “when the papers or pleadings filed [in the case] . . . conclusively show . . . that [a] hearing can serve no useful purpose . . .”).  The Presiding Officer, however, “[should provide] all parties . . . [with a] reasonable opportunity to present all material made pertinent to . . . a motion [for summary decision under 310 CMR 1.01(11)(f)]” if the Presiding Officer considers 
the outside materials and converts the motion to dismiss into a motion for summary decision.  cf Mass. R. Civ. P. 12(b)(6).

The summary decision rule, 310 CMR 1.01(11)(f), provides in relevant part that:

[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party’s favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .

“‘This standard mirrors the standard set forth in Rule 56’ . . . governing [summary judgment motions in] civil suits in Massachusetts trial courts.”  Lowe’s, 16 DEPR 116; In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July 11, 2008), adopted as Final Decision (August 8, 2008). 
   
In sum, “[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must

demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  Id.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f); Lowe’s, 16 DEPR 116; In the Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision, 1996 MA 
ENV LEXIS 67, at 4 (March 1, 1996); cf. Mass. R. Civ. P. 56(e);
 Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991) (summary judgment properly awarded to defendant); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007) (same).  As discussed below, the 
Department has made the required demonstration for summary decision in its favor.

III.
THE DEPARTMENT IS ENTITLED TO SUMMARY DECISION
A.
The Applicant’s and the Department’s Motions to Dismiss Should Be
 Treated As Motions for Summary Decision.
As discussed above, the Applicant seeks dismissal of the Petitioners’ appeal for lack of jurisdiction pursuant to both 310 CMR 1.01(11)(d)(1) and 11(d)(2) because, in the Applicant’s view, the Department lacks jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system.  Applicant’s Motion to Dismiss, at pp. 1-10; Applicant’s First Reply Memorandum; Applicant’s Second Reply Memorandum.  The Applicant’s fallback position is that if the Department has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater at issue, the Petitioners’ appeal should be dismissed pursuant to 310 CMR 1.01(11)(d)(2) for failure to state a claim upon which relief can be granted because none of the Petitioners’ claims, as summarized above at pp. 2-3, state a claim upon which relief can be granted.”  Applicant’s Motion to Dismiss, at pp. 11-18.

The Applicant has presented six documents as Exhibits in support of its Motion to Dismiss.  At least one of these documents, Exhibit 1, contains relevant factual material outside the Petitioners’ Appeal Notice warranting conversion of the Applicant’s Motion to Dismiss under 310 CMR 1.01(11)(d)(2)  into a Motion for Summary Decision under 310 CMR 1.01(11)(f).  By the Applicant’s own admission, Exhibit 1 is a copy of the Applicant’s December 7, 2011 correspondence with the Department containing “[the Applicant’s] comments on the draft reclaimed water permit that is the subject of this appeal.”  October 3, 2012 Letter of Applicant’s Legal Counsel.
  While it is true that Exhibit 1 contains the Applicant’s comments questioning the Department’s jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system,
 the Exhibit 1 comments also include factual information in support of issuance of the Reclaimed Water Permit under the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b), discussed below, at pp. 23-28.    
In response to the Applicant’s Motion to Dismiss, the Petitioners filed an opposition memorandum agreeing with the Department’s position on jurisdiction but repeating the bald assertion of their Appeal Notice that the Department improperly issued the Reclaimed Water Permit pursuant to the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b).  Petitioners’ Opposition to Applicant’s Motion to Dismiss, at pp. 4-12.  They also re-asserted that MEPA review of the proposed FOG Project is required.  Id., at pp. 12-14.
The Department’s response to the Applicant’s Motion to Dismiss was a Cross-Motion to Dismiss the Petitioners’ appeal in the form of a “Response and Partial Opposition to [the Applicant’s] Motion to Dismiss,” which “agree[d] with the [Applicant] . . . that . . . the Petitioners[’] [Appeal Notice] fail[ed] to state a claim for which relief may be granted,” but disagreed with the Applicant by contending that the Department is authorized by the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system.  Department’s Cross-Motion to Dismiss, at pp. 3-17; Department’s Motion for Summary Decision, at pp. 1-4.  The Department supported its Cross-Motion to Dismiss with 16 Exhibits, the vast majority of which contain relevant factual material outside the Petitioners’ Appeal Notice, warranting conversion of the Department’s Cross-Motion to Dismiss into a Motion for Summary Decision.  These documents include:

(1) 
the Applicant’s May 19, 2008 Supplemental Information in support of 

its Application to the Department for Modification of a Large Solid Waste Handling Facility  (Exhibit 6 to the Department’s Cross-Motion to Dismiss);

(2) 
the Applicant’s September 17, 2008 Major Special Waste Determination
Application [for] Fats, Oils, and Greases Processing that the Applicant submitted to the Department for the Facility (Exhibit 8 to Department’s Cross-Motion to Dismiss);

(3) 
the Applicant’s November 26, 2008 correspondence with the Department

regarding the Facility (Exhibit 10 to Department’s Cross-Motion to Dismiss); 
(4) 
the Applicant’s January 23, 2009 Determination of Need Application [for]

Fats, Oils, and Greases Processing that the Applicant submitted to the Department for the Facility (Exhibit 12 to Department’s Cross-Motion to Dismiss); 

(5) 
the Department’s November 10, 2009 Memorandum to EEA regarding the

Determination of Need for the Processing of Fats, Oils, and Grease at the Applicant’s Facility (Exhibit 13 to Department’s Cross-Motion to Dismiss); and

(6)
EEA’s March 11, 2010 Advisory Opinion to the Applicant regarding

the Facility (Exhibit 14 to Department’s Cross-Motion to Dismiss).

As a result the submission of the documentary materials described above that the Applicant and the Department presented in support of their respective Motions to Dismiss, I issued an Order informing the parties that I would treat the Motions as Motions for Summary Decision, and I provided the parties with a reasonable opportunity to supplement their papers with affidavits supporting their respective positions in the case.  Order, October 1, 2012.  My Order established a schedule for the filing of the affidavits.  Id.  The Applicant’s affidavits were due within 14 days after my Order; the Petitioners’ affidavits were due 14 days after the Applicant’s affidavits; and the Department’s affidavits were due 14 days after the Petitioners’ affidavits.  Id.  

Neither the Applicant nor the Petitioners filed any affidavits to supplement their respective Motion and Opposition papers.  In the Applicant’s case, the Applicant objected to my conversion of its Motion to Dismiss into a Motion for Summary Decision contending that conversion “[was] neither necessary nor appropriate . . . .”  October 3, 2012 Letter of Applicant’s Legal Counsel.  The Applicant’s objection lacked merit because the Applicant presented at least one document, Exhibit 1 discussed above, that contained relevant factual material outside the Petitioners’ Appeal Notice, warranting conversion of the Motion into a Motion for Summary Decision.
Regardless of the Applicant’s objection to my conversion of its Motion to Dismiss into a Motion for Summary Decision, it is undisputed that the Department made it clear that it sought summary decision on all claims in the case pursuant to 310 CMR 1.01(11)(f).  Department’s Motion for Summary Decision, at pp. 1-4.  The Department made its desire for summary decision known by filing a memorandum and the affidavits of two senior Department staff members with personal knowledge of the Reclaimed Water Permit: (1) Jonathan Hobill (“Mr. Hobill”) and (2) Robert H. Johnson (“Mr. Johnson”).  As discussed below, both Mr. Hobill and Mr. Johnson provided relevant, competent, and undisputed evidence demonstrating that the Department properly issued the Reclaimed Water Permit to the Applicant under the MCWA and the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b).  The Department’s filing of their affidavits required both the Applicant and the Petitioners to “respond, by affidavits[,] . . . setting forth specific facts showing that there [was] a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f).  Neither the Applicant nor the Petitioners responded with counter-affidavits notwithstanding that they had an ample opportunity to do so.  The only response was a memorandum by the Applicant questioning Mr. Hobill’s and Mr. Johnson’s competency to render expert opinions under the MCWA and the Reclaimed Water Regulations.  See Applicant’s Second Reply Memorandum.  The Applicant’s claims in that regard are without merit.

As stated in his affidavit, Mr. Hobill is the Regional Engineer for the Bureau of Resource Protection (“BRP”) in the Department’s Southeast Regional Office (“SERO Office”).  Affidavit of Jonathan Hobill (“Mr. Hobill’s Affidavit”), ¶ 1.  His duties include the management of BRP’s Wastewater, Drinking Water, and Wetlands and Waterways Programs in the Department’s SERO Office.  Id.  He holds a Bachelor of Science degree in Chemistry and Computer Science from Bridgewater State College, and a Master of Science degree in Chemistry from Texas A&M University.  Id., ¶ 2.  He has 32 years of experience in environmental consulting, research, and regulation, and is familiar with the MCWA and the Reclaimed Water Regulations.  Id.   Since 2010, Mr. Hobill has been involved with the Reclaimed Water Permit.  Id., ¶ 4.  He has been at the Facility and is familiar with the process that the Applicant proposes to undertake when accepting the FOG material at the Facility to extract wastewater from that material for reuse in the Facility’s air pollution control system.  Id.  The process is set forth in Mr. Hobill’s affidavit and discussed below at pp. 19-23.  
As stated in his affidavit, Mr. Johnson is an Environmental Engineer in the Solid Waste Management Program in the Department’s SERO Office, a position that he has held since 1989.  Affidavit of Robert H. Johnson (“Mr. Johnson’s Affidavit”), ¶ 1.  He holds a Bachelor of Science degree in Earth Science from Keene State College of the University of New Hampshire, and has completed numerous post-graduate courses from the University of Massachusetts at Dartmouth, Harvard University, and the University of Wisconsin.  Id.  During his tenure at the Department, he has worked in the fields of water supply, water pollution control, air quality control, and solid waste.  Id.  Mr. Johnson’s duties as an Environmental Engineer at the Department include field or site inspections, and permit review or drafting.  Id., ¶ 2.  He is familiar with the Department’s solid waste permitting of the Facility and was involved in the Department’s review process regarding the solid waste Determination of Need (“DON”) that the Department issued for the  Facility in 2009 (See Department’s Exhibits 12 and 13).  Id., ¶¶ 2, 4.  He has served as the solid waste permit review engineer for the Applicant’s proposed FOG project at the Facility.  Mr. Johnson’s Affidavit, ¶ 2.  
In sum, by virtue of their knowledge, skill, experience, training, and education as set forth in their respective affidavits and as discussed above, both Mr. Hobill and Mr. Johnson are qualified to render expert opinions regarding whether the Department properly issued the 
Reclaimed Water Permit to the Applicant under MCWA and the Reclaimed Water Regulations.  See Massachusetts Guide to Evidence, 2013 Ed., Article VII, §§ 702-705, and cases cited.
  Additionally, their affidavits meet the requirements of 310 CMR 1.01(11)(f) in that “[the] affidavits [have been] made on personal knowledge, . . . set forth [the relevant] facts as would be admissible in evidence in Massachusetts courts, and . . . show affirmatively that [Mr. Hobill and Mr. Johnson are] competent to testify to the matters stated in the affidavit[s].”  310 CMR 1.01(11)(f).  Thus, the Applicant’s objections to the competency of Mr. Hobill and Mr. Johnson are without merit.  

B.
The Department Is Entitled To Summary Decision. 
1.
The Department Has Jurisdiction Under the MCWA and the
Reclaimed Water Regulations to Regulate the Applicant’s Reuse of Wastewater Generated from the Recycling of FOG Material for the Facility’s SDA and NOxOUT System.  


The rule has long been that when “[a] contention is [made] that [a State agency] is acting beyond its jurisdiction, the [agency] should have [the] opportunity to ascertain the facts and decide the question for itself.”  Gill v. Board of Registration of Psychologists, 399 Mass. 724, 728 (1987), citing, Saint Luke’s Hospital v. Labor Relations Commission, 320 Mass. 467, 470 (1946).  Accordingly, the Applicant’s jurisdictional challenge here to the Department’s authority under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system is properly before me to resolve.  
As discussed above, the Applicant contends that the Department lacks jurisdiction under MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOut system because reuse of the wastewater purportedly “neither [involves] a withdrawal from nor a discharge to waters of the Commonwealth.”  Applicant’s Motion to Dismiss, at p. 2.  According to the Applicant, “the . . . Reclaimed Water Permit regulates only what happens between the [Facility’s] FOG storage tank and the use of the reclaimed water in the Facility’s . . . SDA units or other approved uses,” and that “[i]n the absence of both a water withdrawal [from] and water discharge [to waters of the Commonwealth], there is no basis for MassDEP to assert jurisdiction over this project under the [MWCA] and [the Reclaimed Water] [R]egulations of 314 CMR 20.”  Id., at p. 3.  I disagree with the Applicant’s contentions for the following reasons. 

First, the MCWA confers authority on the Department that is broader than the regulation of water withdrawals from or discharges to waters of the Commonwealth.  Entergy Nuclear Generation Company v. Department of Environmental Protection, 459 Mass. 319, 328 n.15 (2011) (in addition to explicit authority to regulate discharges to Commonwealth waters, Department has implied authority under the MCWA to regulate water withdrawals from surface waterbodies by industrial facilities).  As the Supreme Judicial Court recently explained, “[the MCWA] confers on the [D]epartment ‘the duty and responsibility . . . to enhance the quality and value of water resources and to establish a program for prevention, control, and abatement of water pollution.’”  Entergy, 459 Mass. at 323, citing, G.L. c. 21, § 27.  To that end, the statute authorizes the Department to “adopt standards of minimum water quality . . . ,” “prescribe effluent limitations, [and] permit programs and procedures applicable to the management and disposal of pollutants, including, where appropriate, prohibition of discharges,” “[a]dopt regulations requiring proper operation and maintenance of waste treatment facilities,” and “adopt rules and regulations which it deems necessary for the proper administration of the laws relative to water pollution and to the protection of the quality and value of water resources.”  G.L. c. 21, §§ 27(5), 27(6), 27(9) and 27(12).  The MCWA also directs that “[n]o person shall discharge pollutants into waters of the commonwealth nor construct, install, modify, operate or maintain . . . any treatment works, without a currently valid permit issued by the [Department].”  G.L. 
c. 21, § 43(2) (emphasis supplied).  As such, permits under the MCWA are as much concerned with the construction and operation of “treatment works” as they are with “discharges” of pollutants to Massachusetts waters.
The MCWA defines a “pollutant” as:   
any element or property of sewage, agricultural, industrial or commercial waste, runoff, leachate, heated effluent, or other matter, in whatever form and whether originating at a point or nonpoint source, which is or may be discharged, drained, or otherwise introduced into any sewerage system, treatment works, or waters of the commonwealth.”  

G.L. c. 21, § 26A (emphasis supplied); 314 CMR 20.02 (definition of “pollutant”).  The statute defines “treatment works” and “facilities” as:  
any and all devices, processes and properties, real or personal, used in the collection, pumping, transmission, storage, treatment, disposal, recycling, reclamation or reuse of waterborne pollutants.
Id.; 314 CMR 20.02 (emphasis supplied).  
The Department’s Reclaimed Water Program as set forth in the Reclaimed Water Regulations at 314 CMR 20.00 falls well within the regulatory ambit of the MCWA because it is designed to preserve water resources of the Commonwealth.  Put another way, “reclaimed water” is recycled wastewater that has been treated so that it can be reused for a variety of beneficial purposes.  http://www.mass.gov/eea/agencies/massdep/water/wastewater/wastewater-reclaimed-water.html; 314 CMR 20.02 (definition of “reclaimed water”).  These purposes can include “agricultural and landscape irrigation, industrial processes, toilet flushing, and replenishing a ground water basin (referred to as ground water recharge).”  Id., citing, http://www.epa.gov/region9/water/recycling/index.html.  Water recycling offers water resource and financial savings, Id., and according to the Department, “[i]t is good environmental policy to reuse water whenever possible.”   http://www.mass.gov/eea/agencies/massdep/water/wastewater/wastewater-reclaimed-water-faqs.html.

Pursuant to its authority under MCWA, the Department in March 2009 promulgated the Reclaimed Water Regulations in order “to regulate and permit reclaimed water systems,” and to “establish requirements for the use, sale, distribution, and offering for use, sale, and distribution of reclaimed water.”  314 CMR 20.01.  Under the Regulations, a “reclaimed water system” is defined as “a treatment works that includes facilities for treating wastewater so that it may be beneficially reused in accordance with [the Regulations].”  314 CMR 20.02.  
The Reclaimed Water Permit at issue here preserves water resources of the Commonwealth and regulates the treatment works at the Facility that will be used to extract the wastewater from the FOG material for reuse by the Facility’s air pollution control equipment, and also prohibits a discharge to the waters of the Commonwealth in accordance with the mandate of the MCWA and the Reclaimed Water Regulations.  By the Applicant’s admission, the FOG Material that the Applicant proposes to recycle at the Facility for reuse in the Facility’s SDA and NOxOut system “will consist of approximately 95% water and 5% solids.”  Reclaimed Water Permit Application, at p. 1.
  The Applicant “is [proposing] to receive and manage up to 95,000 gallons per day (gpd) of FOG wastewater, which will yield about . . . 90,000 gallons of water for on-site recycling.”  Id.at p. 3.  According to the Applicant, “[a]pproximately 25 million gallons of water will be recycled annually onsite in the [Facility’s] pollution control and ash handling systems,” and “[it] has committed, as part of the [federal] EPA’s Performance Track Program, to reduce water withdrawal from the existing industrial water wells by 18 million gallons. . . . There will be no wastewater discharge of FOG or process wastewaters; any free liquids will be collected and stored in the FOG storage tanks for reuse on site during lime slaking or as SDA dilution water. . . .”  Id., at p. 5.

Mr. Johnson provided undisputed affidavit testimony that the water component of the

FOG material that the Applicant proposes to recycle will come from Massachusetts waters as that term is defined by the MCWA
 because since 2005, the Applicant has repeatedly represented to the Department (1) that the Facility will recycle FOG material generated from the numerous restaurants, food establishments, and cafeterias located in the nearby municipalities of Taunton, Fall River, and New Bedford, Massachusetts, and (2) that the sewer systems of those municipalities will benefit from the Facility’s recycling of the FOG material.  Mr. Johnson’s Affidavit, ¶¶ 3, 5; See also Attachment A to Applicant’s November 26, 2008 correspondence with the Department regarding the Facility (Exhibit 10 to Department’s Motion to Dismiss).  Mr. Johnson’s undisputed affidavit testimony is supported by the representations that the Applicant has made in permitting materials that it has submitted to the Department in support of the proposed FOG project.  Those representations have included the following:  

In its May 2008 Supplemental Information in support of its Application to the Department for Modification of a Large Solid Waste Handling Facility, the Applicant stated that:

Fats, Oils, and Grease (FOG) are common wastewater discharge pollutants from restaurants, supermarkets, cafeterias and other food processors[, and that] FOG contaminated wastewaters are the leading cause of sanitary overflows throughout the United States and are treatment and system maintenance challenges for municipal wastewater treatment plants.

Department’s Exhibit 6, at p. 1.  The Applicant also stated that:

[e]very year [Massachusetts] communities . . . spend billions of tax dollars unplugging or replacing grease-blocked pipes, repairing pump stations, and cleaning up wastewater spills caused by FOG plugs. To prevent this, many communities in Massachusetts are lowering FOG discharge limits in efforts to reduce these costs . . . .

Id.  In its September 2008 Major Special Waste Determination Application for FOG Processing at the Facility, the Applicant stated that:   

[t]he FOG project proposes to reduce water withdrawal from groundwater wells by 15% (approximately 18 million gallons per year) by substituting treated FOG wastewater for groundwater withdrawals[,] [and that] . . . [t]he FOG project will be another outlet to divert FOG from sewer systems and wastewater treatment plants, thereby reducing the risk of backups and overflows.

Department’s Exhibit 8, at p. 8.  Lastly, in its January 2009 Determination of Need Application for FOG processing at the Facility, the Applicant stated that “[t]he FOG Processing Facility will be another outlet to divert FOG from sewer systems and waste water treatment plants, thereby reducing the risk of backups and overflows.”  Department’s Exhibit 12, at p. 6.  
Mr. Hobill presented undisputed affidavit testimony that the wastewater that will be extracted from FOG material for reuse in the Facility’s SDA and NOxOut system will contain water-borne pollutants because it is an “element or property of . . . commercial waste, . . . which is or may be discharged, drained, or otherwise introduced into any sewerage system, treatment works, or waters of the commonwealth.”  G.L. c. 21, § 26A (definition of pollutant); Mr. Hobill’s Affidavit, ¶ 10.  These water-borne pollutants will be processed through a treatment works at the Facility, specifically, “devices, processes and properties, real or personal, used [at the Facility] in the collection, pumping, transmission, storage, treatment, disposal, recycling, reclamation or reuse of waterborne pollutants” contained in the FOG material from which the wastewater will be extracted for reuse in the Facility’s SDA and NOxOut system.  314 CMR 20.02 (definition of treatment works); Mr. Hobill’s Affidavit, ¶ 10.  As summarized in Mr. Hobill’s affidavit and discussed in the Applicant’s Reclaimed Permit Application, “[t]he  

FOG will be brought to the [Facility] in tank trucks[,] . . . [and] offloaded via centrifugal pumps that will pull the liquid from the trucks and discharge through a sealed receiving screen into a sealed below-grade 3,000 gallon sump. . . .”   Reclaimed Water Permit Application, at p. 4; Mr. Hobill’s Affidavit, ¶ 4.  “After screening, the wastes will be transferred to one of the four 25,000-gallon vertical hopper equalization and pH adjustment tanks.
  Each tank will be equipped with a top- mounted low-speed agitator for mixing of tank contents, internal steam heat 
coil for maintaining the contents at 100 to 120°F . . . .”  Id.
A “[h]ydrated lime slurry will be mixed in-line with the FOG wastewater as it is being transferred from unloading trucks to the receiving station and added to the 25,000 gallon FOG treatment and storage tanks.  This [will be] done to both stabilize and neutralize the FOG.  An automatic pH control system will be provided to control the rate of lime slurry addition, targeting a final pH of approximately 9.0. . . .”  Reclaimed Water Permit Application, at p. 5; Mr. Hobill’s Affidavit, ¶ 4.

“Solid and liquid separation of the treated FOG will be done utilizing an enclosed screw press located on the mezzanine floor of the [Facility’s] FOG Treatment Building.  Lime-stabilized FOG wastewater from the 25,000-gallon FOG tanks will be transferred on a batch basis to the screw press for solids/liquid separation. . . .”  Reclaimed Water Permit Application, at p. 5; Mr. Hobill’s Affidavit, ¶ 4.  “The liquid stream from the screw press (filtrate) will be collected in a 100,000-gallon storage tank for on-site . . . reuse [at the Facility].  Transfer pumps and piping will convey the filtrate to the existing Water Treatment Building where it will be used as part of the [Facility’s] . . . SDA water demand and for boiler ash conditioning processes.”  Id.  


To sum up, the Department has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOut system, and the Applicant’s claims to the contrary lack merit.


2.
The Department Properly Issued the Reclaimed Water Permit Under

the “Grandfathering Clause” of the Reclaimed Water
Regulations at 314 CMR 20.03(6)(b).
The Petitioners contend that the Department issued the Reclaimed Water Permit in
violation of the Reclaimed Water Regulations at 314 CMR 20.17, which provides in relevant part that:

. . . each permit for a reclaimed water system issued by the Department . . . shall identify the class of the reclaimed water [(Class A, B, or C)] and specify effluent limits, and authorized uses in accordance with 314 CMR 20.17. . . . The classification shall limit how the reclaimed water may be used. If more than one use is proposed, the permit shall provide that reclaimed water meet the effluent limits associated with the most stringent classification. . . . 

Petitioners’ Appeal Notice, ¶¶ 16-25.  The Petitioners contend that, in violation of 314 CMR 20.17, “[t]he [Reclaimed Water] Permit failed to make the mandatory classification of the wastewater [that will be generated by the Facility’s recycling of the FOG material] and did not impose any of the mandatory treatment standards set forth in 314 CMR 20.17.”  Id., ¶ 16. 

The Applicant and the Department contend that the Reclaimed Water Permit was properly issued under the “grandfathering” clause of 314 CMR 20.03(6)(b), which exempts permit applicants from the requirements of 314 CMR 20.17 under certain conditions.  Individual Reclaimed Water Permit Fact Sheet, at p. 3; Applicant’s Motion to Dismiss, at pp. 11-15;
 Department’s Motion to Dismiss, at pp. 1-3; Department’s Motion for Summary Decision, at 
pp. 1-3.  The Petitioners contend that the proposed FOG Project is not entitled to the benefits of the “grandfathering” clause because it does not qualify for those benefits and the Applicant applied too late for the Reclaimed Water Permit.  Petitioners’ Appeal Notice, ¶¶ 17-22, 25; Petitioners’ Opposition to Applicant’s Motion to Dismiss, at pp. 8-12.  The Petitioners’ claims are 
without merit for the following reasons.

314 CMR 20.03(6)(b) provides that:

[e]xcept as provided in . . . [314 CMR 20.03(6)(b)], all permits issued by the Department pursuant to . . . [the Reclaimed Water Regulations], authorizing the construction, installation, modification, operation and maintenance of a reclaimed water system and the use, sale, distribution or offering for use, sale or distribution of the reclaimed water system shall establish requirements for the treatment, 
distribution, and/or use of the reclaimed water in accordance with 314 
CMR 20.00 . . . . 

(emphasis supplied).  The regulation, however, has a “grandfathering” clause that provides that:
[a] reclaimed water system that was authorized in writing by the Department by means other than a ground water discharge permit may have requirements for the operation and maintenance of the reclaimed water system, and the treatment, use, sale, or distribution of the reclaimed water produced by said system and/or the offering of said reclaimed water for use, sale or distribution based on the Department's written authorization[,] [provided, however, that] [o]n or before September 20, 2009, the person operating the reclaimed water system shall apply for a reclaimed water system permit in accordance with [the Reclaimed Permit Regulations]. . . .
314 CMR 20.03(6)(b) (emphasis supplied).  

Based on the following undisputed material facts derived from the provisions of an Air Pollution Control Permit that the Department issued for the Facility in February 2004, Mr. Hobill’s undisputed affidavit testimony, and the Applicant’s Reclaimed Permit Application, the Facility had an existing reclaimed water system in place prior to the Department’s promulgation of the Reclaimed Water Regulations in March 2009 “that was authorized in writing by the Department by means other than a ground water discharge permit . . . .,” and, accordingly, the Applicant’s proposed FOG recycling project at the Facility has the benefits of the “grandfathering” clause in 314 CMR 20.03(6)(b).

With respect to this issue, Mr. Hobill provided undisputed evidence demonstrating that 
the Applicant filed a timely Reclaimed Water Permit Application to qualify for the benefits of the “grandfathering” clause of 314 CMR 20.03(6)(b).  Mr. Hobill stated in his affidavit that in September 2009, the Department extended the Reclaimed Permit application filing deadline to December 21, 2009, and that the Applicant filed its application by that deadline.  Mr. Hobill’s Affidavit, ¶¶ 20-21; Exhibit B to Mr. Hobill’s Affidavit.  Accordingly, the Petitioners’ claim that the Applicant’s Reclaimed Permit Application was filed late is devoid of merit.


Second, undisputedly, on February 12, 2004, the Department issued a Final Air Quality Permit (“the February 2004 Air Permit”)
 that authorized the Applicant’s use of “landfill leachate
 and other types of wastewater in the [Facility’s SDAs and the NOxOUT system].”  February 2004 Air Permit, at pp. 24-25 (Section 5.F) (emphasis supplied); Applicant’s Comments to Draft Reclaimed Water Permit, at pp. 1-2;
 Mr. Hobill’s Affidavit, ¶ 11.  The February 2004 Air Permit: 

was broadly written [by the Department] knowing that as part of the applicant’s [separate] Water management permit, the facility [was] encourage[d] to find new and innovative uses of non-hazardous wastewater to reduce the water withdrawal from the underlying aquifer [serving the Facility]. . . . [P]reserv[ation] [of[ the aquifer [would] provide water for local agricultural interests, drinking water for private and public drinking water supply systems[,] and base flow for the 
surface water features to preserve the watershed’s aquatic habitat. . . .

[Department’s] Response to Comments to Draft [Individual] Reclaimed Water Permit, at p. 1.

Mr. Hobill presented undisputed affidavit testimony that the February 2004 Air

Permit authorized the operation of a Reclaimed Water System at the Facility within the meaning of 314 CMR 20.02, specifically, “a treatment works that include[d] facilities for treating wastewater so that it [could] be beneficially reused in accordance with 314 CMR 20.00,” because “[t]he activity of using . . . leachate at the Facility [for the Facility’s SDAs and the NOxOUT system] requires the collection, pumping, transmission, storage, treatment, disposal, recycling, reclamation or reuse of waterborne pollutants,” and that the “[t]reatment of the leachate and other wastewater includes the screening of the leachate and other wastewater prior to use in the SDAs.”  Mr. Hobill’s Affidavit, ¶¶ 11, 22-23.  This “treatment works” process is explained in detail in the Applicant’s Reclaimed Permit Application as follows:

The Facility currently receives leachate and other non-hazardous wastewaters by tanker truck delivery.  Reclaimed Permit Application, at p. 3.  After the material is delivered to the Facility, the material is strained and then stored in a holding tank until it is used.  Id.  The wastewater is then fed directly to the Facility’s fly ash pugmills,
 quench tanks,
 or SDA Head Tanks.  Id.  “The Fly ash pugmills mix water and fly ash, generated from the combustion process, to reduce dust generation while transferring fly ash to vehicles destined for the CMW landfill, located in Carver[, Massachusetts].”  Id.  “Quench tanks cool the ash falling from the grates at the bottom of the boilers. Bottom ash is then delivered to the ash plant and sent to either the CMW landfill or other landfills which have received special approvals from the [Department’s] Solid Waste Section for disposing [the Applicant’s] bottom ash. [The Facility’s] SDAs are used to control sulfur dioxide emissions from the [F]acility. Wastewater is used to dilute slaked lime before injecting the mixture into the outgoing exhaust gases.”  Id.  

In conclusion, based on the undisputed material facts, the Applicant’s proposed FOG project is entitled to the benefits of the “grandfathering clause” of 314 CMR 20.03(6)(b) as a matter of law.



3.
The Petitioners’ MEPA Claims Fail As A Matter of Law. 
As noted previously, the Petitioners also contend that the Reclaimed Water Permit
is invalid because the Applicant’s proposed reuse of the wastewater has not received MEPA review by EEA.  Petitioners’ Appeal Notice, ¶¶ 20, 27-35; Petitioners’ Opposition to Applicant’s Motion to Dismiss, at pp. 12-14.  The Petitioners allege that the proposed FOG project triggers three thresholds for the applicability of MEPA review.  Id. These include the wastewater threshold related to expansions in capacity for the combustion or disposal of sewage sludge; the air review threshold related to capacity for related modifications of facilities resulting in significant net air emissions of certain pollutants; and the solid waste threshold related to expansions in capacity at solid waste facilities.  Id.  The Petitioners’ MEPA claims fail as a 
matter of law for the following reasons.
First, any purported MEPA violations are not actionable in this administrative forum, and the Petitioner EarthSource is well aware of this bar.  In the Matter of Covanta Springfield, OADR Docket No. 2010-059, Recommended Final Decision (March 4, 2011), 2011 MA ENV LEXIS 55, at 15-16, adopted as Final Decision (March 28, 2011), 2011 MA ENV LEXIS 54, citing, In the Matter of Fan Pier Development, Docket No. 09-067, Final Decision (December 16, 2009) (“[C]hallenges to a project’s status under MEPA . . . are decided by MEPA and cannot be decided in a Department appeal)”; In the Matter of IKEA Property, Docket No. DEP-04-669, Ruling on Motion to Dismiss (March 10, 2005).
    

Second, even if the Petitioners could pursue their MEPA claims here, the claims would fail because on March 11, 2010, EEA issued a detailed Advisory Opinion to the Applicant stating that MEPA review of the proposed FOG Project is not required.  See Department’s Exhibit 14, at pp. 4-7.  Specifically, EEA’s Advisory Opinion rejected the Petitioners’ contention that the proposed FOG project triggers the three MEPA thresholds discussed above.  Id.  

Lastly, relying on EEA’s Advisory Opinion, a Presiding Officer previously rejected the Petitioners’ MEPA claims in a prior administrative appeal involving EarthSource, the Applicant, and the proposed FOG Project at Facility.  In the Matter of SEMASS Partnership, OADR Docket No. 2010-051, Recommended Final Decision (December 20, 2010), 2010 MA ENV LEXIS 254, at 31-33, adopted as Final Decision (January 18, 2011).
  The Superior Court and the Appeals Court subsequently affirmed the ruling on judicial review pursuant to G.L. c. 30A.  EarthSource, Inc. v. Commissioner of MassDEP, Plymouth Superior Court, C.A. PLCV-2011-0184A, Memorandum of Decision and Order (Hely, J.) (April 20, 2012); Appeals Court, Docket No. 2012-P-1151, 83 Mass. App. Ct. 1133 (2013), 2013 Mass. App. Unpub. LEXIS 603, at 5-6.

CONCLUSION

Based on the undisputed material facts, I find as a matter of law, that the Department: 
(1) has jurisdiction under the MCWA and the Reclaimed Water Regulations to regulate the Applicant’s reuse of the wastewater generated from the recycling of FOG material for the Facility’s SDA and NOxOUT system, and (2) properly issued the Reclaimed Water Permit pursuant to the “grandfathering” clause of the Reclaimed Water Regulations at 314 CMR 20.03(6)(b).  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the Reclaimed Water Permit. 







__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 
subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  SDAs are designed to control acid gas emissions and are often used in municipal waste combustors.  http://yosemite.epa.gov/oaqps/eogtrain.nsf/ae20ef1becae534385256b4100770781/7b32b476a8cc245285256b6c006c8db7/$FILE/si412c_lesson7.pdf,   


  An NOxOUT system is designed to reduce Nitrogen Oxides produced “from combustion-related emissions sources of human origin, primarily fossil fuel combustion in electrical utilities, high-temperature operations at other industrial sources, and operation of motor vehicles” that are harmful to the environment.    http://cfpub.epa.gov/eroe/index.cfm?fuseaction=detail.viewInd&lv=list.listbyalpha&r=219685&subtop=341.  


   


�  The provisions of 310 CMR 1.01(11)(d)(1) and 11(d)(2) are discussed below, at pp. 5-7.





�  The provisions of 310 CMR 1.01(11)(f) are discussed below at pp. 7-9.





�  The Department’s Motion for Summary Decision is an untitled memorandum that the Department filed on November 13, 2012 along with the affidavits of Department staff members Jonathan Hobill and Robert H. Johnson in response to my Order of October 1, 2012.  In that Order, I stated that I would treat the Applicant’s and Department’s respective Motions to Dismiss as Motions for Summary Decision because the Motions to Dismiss presented materials outside the Petitioners’ Appeal Notice that I would consider in ruling on the Motions.  See below, at pp. 9-16. 


�  Mass. R. Civ. P. 56(c) provides in relevant part that:





[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 


  


�  Mass. R. Civ. P. 56(e) provides in relevant part that:





[w]hen a motion for summary judgment is made and supported as provided in th[e] rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in th[e] rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him. 





�  The other Exhibits to the Applicant’s Motion to Dismiss are Exhibits 2 and 3, which purportedly contain excerpts from the MCWA’s legislative history; Exhibit 4, which is a copy of the Applicant’s February 2004 operating permit that was issued by the Department for the Facility and that the Petitioners purportedly referenced in ¶¶ 17-18 of the Petitioners’ Appeal Notice; Exhibit 5, which is a copy of former Presiding Officer Philip Weinberg’s December 20, 2010 Recommended Final Decision (“RFD”) in another administrative appeal involving the Applicant that was adopted as the Final Decision (“FD”) in the appeal; and Exhibit 6, which is a copy of the Superior Court’s April 20, 2012 judgment affirming the RFD and FD.


   


�  See Exhibit 1, at pp. 2-3.


�  The other documents that the Department submitted in support of its Cross-Motion to Dismiss are copies of:





	(1)	the Reclaimed Water Permit at issue in this appeal (Exhibit 1 to Department’s Cross-Motion to


		Dismiss and Exhibit A to the Petitioners’ Appeal Notice);





	(2)	the May 20, 2009 Final Approval of Determination of Need for Exemption from Solid Waste Site


Assignment [for] Fats, Oils, and Grease- Treatment, Handling, Recycling, and Disposal that the Department issued to the Applicant for the Facility (Exhibit 2 to the Department’s Cross-Motion to Dismiss); 





	(3)	the January 28, 2011 Provisional Approval Modification of a Large Handling Facility Fats, Oils,


and Grease- Treatment, Handling, Recycling, and Disposal that the Department issued to the Applicant for the Facility (Exhibit 3 to Department’s Cross-Motion to Dismiss);





	(4)	the May 17, 2011 Final Approval Modification of a Large Handling Facility Fats, Oils, and


Grease- Treatment, Handling, Recycling, and Disposal that the Department issued to the Applicant for the Facility (Exhibit 4 to Department’s Cross-Motion to Dismiss);





	(5)	the August 13, 2010 Conditional Approval for Non-Major Comprehensive Plan Application that


 the Department issued to the Applicant for the Facility (Exhibit 5 to Department’s Cross-Motion


to Dismiss);





(6) 	the Applicant’s August 14, 2008 correspondence with the Department regarding the 


Facility (Exhibit 7 to the Department’s Cross-Motion to Dismiss);





(7) 	the Applicant’s counsel’s November 11, 2008 correspondence with the


Department regarding the Facility (Exhibit 9 to Department’s Cross-Motion to Dismiss);





(8) 	the Applicant’s January 14, 2009 Non-Major Comprehensive Plan Approval


Application Fats, Oils, and Greases Processing that the Applicant submitted to the Department for the Facility (Exhibit 11 to Department’s Cross-Motion to Dismiss);





	(9)	 the Petitioners’ civil complaint in Plymouth Superior Court C.A. No. 2011-717B (Exhibit 15 to


		Department’s Cross-Motion to Dismiss); and





	(10)	the Stipulation of Dismissal With Prejudice filed in Plymouth Superior Court C.A. No. 2011-717B


(Exhibit 16 to Department’s Cross-Motion to Dismiss). 


�  The Massachusetts Guide to Evidence was drafted by the Massachusetts Supreme Judicial Court’s Advisory Committee on Massachusetts Evidence Law “to make the law of evidence more accessible and understandable to the bench, bar, and public.”





�  A copy of the Reclaimed Water Permit Application is attached to Mr. Hobill’s Affidavit as Exhibit A.





�  The MCWA defines  “waters of the [C]ommonwealth” as:





all waters within the jurisdiction of the commonwealth, including without limitation, rivers, streams, lakes, ponds, springs, impoundments, estuaries, coastal waters and groundwaters.





G.L. c. 21, § 26A.  





�  “The ph scale”:





 measures how acidic or basic a substance is.  It ranges from 0 to 14.  A pH of 7 is neutral.  A pH less than 7 is acidic, and a pH greater than 7 is basic.  Each whole pH value below 7 is ten times more acidic than the next higher value.  For example, a pH of 4 is ten times more acidic than a pH of  5 and 100 times (10 times 10) more acidic than a pH of 6. The same holds true for pH values above 7, each of which is ten times more alkaline—another way to say basic—than the next lower whole value.  For example, a pH of 10 is ten times more alkaline than a pH of 9.





Pure water is neutral, with a pH of 7.0.  When chemicals are mixed with water, the mixture can become either acidic or basic. . . . Chemicals that are very basic or very acidic are called “reactive.”  These chemicals can cause severe burns. Automobile battery acid is an acidic chemical that is reactive. Automobile batteries contain a stronger form of some of the same acid that is in acid rain. Household drain cleaners often contain lye, a very alkaline chemical that is reactive.





http://www.epa.gov/acidrain/measure/ph.html.





�  The Applicant concurs with the Department’s position while reserving its jurisdictional challenge to the Department’s authority to issue the Reclaimed Water Permit.  See Applicant’s Motion to Dismiss, at pp. 11-15.       


�  A copy of the February 2004 Air Permit is attached to the Applicant’s Motion to Dismiss as Exhibit 4.  





�  “Leachate” is:





[a] liquid that has percolated through and/or been generated by decomposition of waste material.  It includes water that comes into contact with waste and is potentially contaminated by nutrients, metals, salts, and other soluble or suspended components and products of decomposition of the waste.





http://www.epa.sa.gov.au/xstd_files/Waste/Guideline/guide_waste_definitions.pdf.





�  See Exhibit 1 to Applicant’s Motion to Dismiss.





�  The Department’s Response to Comments to Draft [Individual] Reclaimed Water Permit is contained in Exhibit A to the Petitioners’ Appeal Notice.





�  A pugmill is a machine in which materials are ground and mixed with a liquid.  Fly ash is one of the residues generated in the combustion of materials.  http://ofmpub.epa.gov/sor_internet/registry/termreg/searchandretrieve/glossariesandkeywordlists/search.do;jsessionid=YFqFRcvDDZJkQyXqrHvlhngLtLLnnkBpyyQP9KGgsnyWls9vdynv!399931900?details.





�  A quench tank is “a water-filled tank used to cool incinerator residues or hot materials during industrial processes.”  http://ofmpub.epa.gov/sor_internet/registry/termreg/searchandretrieve/glossariesandkeywordlists/search.do;jsessionid=YFqFRcvDDZJkQyXqrHvlhngLtLLnnkBpyyQP9KGgsnyWls9vdynv!399931900?details.


�  In Covanta Springfield, EarthSource unsuccessfully challenged an Air Quality Operating Permit that the Department’s Western Regional Office had issued to EarthSource’s business competitor in Springfield, Massachusetts.  2011 MA ENV LEXIS 55, at 1; 2011 MA ENV LEXIS 54. 


   


�   In the previous case, EarthSource challenged a Non-Major Comprehensive Air Quality Plan approval (“CPA”) that authorized the Facility to receive FOG and install and operate equipment to process the FOG.  2010 MA ENV LEXIS 254, at 1.  The CPA also authorized that FOG organic solids resulting from the processing be blended with No. 2 fuel oil to produce a fuel product (“Biofuel”) to be combusted at the Facility, and the liquid portion of the processed FOG wastewater to be reclaimed for reuse at the Facility.  Id.
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