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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner Stephen W. Seney, a licensed Home Improvement Contractor and Construction Supervisor, challenges a $53,937.50 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on March 16, 2012 for his alleged improper removal of asbestos-containing insulation from the heating system of a five unit apartment building that he owns at 3-5 Walton Street, in Fitchburg, Massachusetts (“the Site”).  See G.L. c. 111, § 142A-142N; the Air Pollution Regulations at 310 CMR 7.00, et seq.; and the Asbestos Regulations at 310 CMR 7.15; PAN, at pp. 1-9.  The Department asserts that the Petitioner improperly removed the asbestos-containing insulation during the course of dismantling the heating system which was located in the apartment building’s basement.  Id.
The Petitioner admits that he removed the asbestos-containing insulation, but denies having committed any asbestos violations.  Petitioner’s Appeal Notice, at pp. 1-2; Petitioner’s Pre-Hearing Statement, at pp. 1-2.  He contends that “[a]t no time prior to [his removal of the asbestos-containing insulation] did [he] know or suspect that asbestos present anywhere in the [apartment building’s] basement or anywhere on the [Site].”  Petitioner’s Appeal Notice, at p. 1.  He also contends that the $53,937.50 penalty amount that the Department assessed for the asbestos violations “[is] excessive, . . . unaffordable[,] and . . .  punitive in nature” in violation of the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.00.  Id., at p. 2; Petitioner’s Pre-Hearing Statement, at p. 2.  He also asserts that he lacks the financial ability to pay the penalty.  Petitioner’s Pre-Hearing Statement, at p. 2.
On June 26, 2012, I conducted a Pre-Screening/Pre-Hearing Conference (“Conference”) with the parties and their respective legal counsel to identify the issues for resolution in this appeal that would be adjudicated in the Adjudicatory Hearing (“Hearing”) that I would conduct on September 18, 2012.  See Pre-Screening/Pre-Hearing Conference Report and Order (June 26, 2012) (“PS/PHG Conf. Rept. & Order”), at pp. 3-4.  The issues for resolution in the Hearing were established as follows:

 (1)
whether the Petitioner committed the asbestos violations as alleged by 
the Department in the PAN?

(2) 
If so, did the Department properly consider all 12 factors required for
penalty assessments under G.L. c. 21A, § 16 and 310 CMR 5.25 in
assessing the penalties for each of the purported asbestos violations?

(3) 
If so, are any of the penalty assessments excessive based on the facts of
the case?
(4) 
Whether the Petitioner lacks a financial ability to pay the penalty?
Id., at p. 3.  

At the Conference, I discussed the parties’ respective burdens of proof in this case.  Id., at p. 4.  I confirmed that the Department would have had the burden of proving by a preponderance of the evidence at the Hearing through the testimonial and documentary evidence of its witnesses: (1) that the Petitioner committed the asbestos violations at issue; (2) that the Department properly considered all 12 factors required for penalty assessments under G.L. 
c. 21A, § 16 and 310 CMR 5.25 in assessing the $53,937.50 PAN amount; and (3) that the PAN amount is not excessive.  In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 11-14, 28-37 adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84 ($6,000.00 penalty vacated where Department proved appellant committed Wetlands violations but failed to prove consideration of all 12 factors in assessing penalty).  Id.  I also confirmed that, after he had filed the Pre-filed Testimony (“PFT”) of his witnesses and reviewed the PFT of the Department’s witnesses prior to the Hearing, the Petitioner would have the opportunity to cross-examine the Department’s witnesses at the Hearing in furtherance of his claim that the PAN is unsupported by the evidence.  I also confirmed that the Petitioner, however, would have the burden of proving that he lacks the financial ability to pay the penalty.  See In the Matter of Act Abatement Corporation, OADR Docket No. 2007-101, Second Recommended Final Decision (January 5, 2011), 2011 MA ENV LEXIS 2, at 21, adopted as Final Decision (January 7, 2011), 2011 MA ENV LEXIS 1.
At the Conference, I also established a schedule for the parties to file prior to the Hearing the sworn PFT of their witnesses and memoranda of law in support of their respective positions in the case.  PS/PHG Conf. Rept. & Order, at pp.  4-9.  I informed the parties that any party who failed to file any required materials in accordance with the schedule could be subject to sanctions pursuant to 310 CMR 1.01, and that these sanctions could include dismissal of the Petitioner’s appeal if he failed to file the PFT of his witnesses prior to the Hearing.  Id., at pp. 5-6, 8, n.7. 

Under the schedule that I established at the Conference, the Department was to file the PFT of its witnesses and memorandum of law by August 3, 2012 and the Petitioner was to file the PFT of his witnesses and memorandum of law by September 4, 2012.  Id., at pp. 8-9.  The Department filed the PFT of its witnesses and a memorandum of law by its August 3, 2012 deadline.  The Petitioner, however, who was represented by counsel at all times in this appeal until the day before the Hearing on September 18, 2012,
 neither filed the PFT of his witnesses nor filed a memorandum of law in support of his positions in the case.  At no time did the Petitioner seek an extension of time to file the PFT of his witnesses and memorandum of law.  The Petitioner also did not seek a postponement of the Hearing date.  The Petitioner had an affirmative obligation to request an extension of his PFT filing deadline and a postponement of the Hearing if he had good grounds for the request.  See 310 CMR 1.01(3)(d), (3)(e).
  
In any event, the Petitioner’s failure to file the PFT of his witnesses and memorandum of law justifies the dismissal of his appeal and affirmance of the PAN under 310 CMR 1.01(10)(e), 11(a)2.f, and 12(f).
  Affirmance of the PAN is also warranted based on the PFT that the Department’s two witnesses, Donald Heeley (“Mr. Heeley”) and Gregory Levins (“Mr. Levins”), filed for the Hearing.
  Mr. Heeley and Mr. Levins are the Department personnel who investigated and brought forward the Department’s claims against the Petitioner.  As discussed in detail below, at pp. 11-16, 19-21, their testimony proves well beyond a preponderance of the evidence:  (1) that the Petitioner committed the asbestos violations as alleged by the Department in the PAN; (2) that the Department properly assessed the $53,937.50 penalty against the Petitioner in accordance with G.L. c. 21A, § 16 and 310 CMR 5.25; and (3) that the penalty amount was therefore not excessive.  The PAN should also be affirmed because the Petitioner failed to substantiate his claim that he lacks the financial ability to pay the PAN.  Accordingly, I 
recommend that the Department’s Commissioner issue a Final Decision affirming the PAN.

DISCUSSION

I.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE

PENALTIES FOR ENVIRONMENTAL VIOLATIONS  

The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A,

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed environmental violations.  In the Matter of Myrtle 107, LLC, OADR Docket No. 2011-027, Recommended Final Decision (May 25, 2012), 2012 MA ENV LEXIS 62, at 10-11, adopted as Final Decision (June 4, 2012), 2012 MA ENV LEXIS 61.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  Id.; 310 CMR 5.02(1).  

Generally, the Department “may assess a civil administrative penalty on a person who

fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 11-12.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. c. 21A, § 16; 310 CMR 5.14; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 12.  The term “willful and not the result of error” has been interpreted in a long line of administrative 
and judicial decisions as follows. 


First, “willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 12-15 (citing cases).    
Second, the phrase “not the result of error” in G.L. c. 21A, § 16 and 310 CMR 5.14 means “that the violations are not accidental, unforeseeable and beyond the control of the regulated entity.”  Id., at 16.  Hence, the issue regarding the “willful and not the result of error” inquiry “is not whether [the actor] intended to cause the harm that occurred but whether taking into account the 

totality of the circumstances the violations were unforeseeable and beyond [the actor’s] control.”  Id.  

As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  Id.,   at 16-17, 27-32.  These 12 factors are discussed below, at pp. 16-21, in connection with the resolution of the issue of whether the Department properly assessed penalties against the 
Petitioner for his asbestos violations. 

II.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER

COMMITTED THE ASBESTOS VIOLATIONS ALLEGED IN THE PAN

AND THAT THE PENALTIES THAT IT HAS ASSESSED AGAINST THE PETITIONER FOR THOSE VIOLATIONS ARE PROPER.

A.
The Department’s Authority to Regulate the Removal of

Asbestos Containing Materials 


The Department is responsible for enforcement of various environmental protection

statutes and regulations designed to combat air pollution, including the Air Pollution Control Regulations at 310 CMR 7.00, et seq.  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 5.  These regulations govern the emission (discharge or release) of air contaminants to the ambient air space, including emissions from friable asbestos-containing material resulting from demolition/renovation projects.  See 310 CMR 7.00 (Definitions); 310 CMR 7.15; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 5.  

The regulations define “friable asbestos-containing material” as “any dry material containing 1% or more asbestos by area, as determined by a laboratory using USEPA approved methods, that hand pressure can crumble, pulverize, or reduce to powder.”  See 310 CMR 7.00 (Definitions); Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 5-6.  These materials include “sprayed-on and troweled-on materials applied to ceilings, walls, and other surfaces, insulation on pipes, boilers, tanks, ducts, and other equipment, structural and non-structural members, tiles, shingles or asbestos-containing paper.”  Id. (definition of “asbestos-containing material”); Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 6.  These materials also include:

any friable asbestos-containing material removed during a demolition/renovation project and anything contaminated in the course of a demolition/renovation project including asbestos waste from control devices, bags or containers that previously contained asbestos, contaminated clothing, materials used to enclose 

the work area during the demolition/renovation operation, and demolition/renovation debris.    

Id. (definition of “asbestos containing waste material”); Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 6.

The regulations specific to emissions from friable asbestos-containing material are set forth in the Asbestos Regulations at 310 CMR 7.15 and define a “demolition/renovation” project 
as:

any operation which involves the wrecking, taking out, removal, stripping, or altering in any way (including repairing, restoring, drilling, cutting, sanding, sawing, scratching, scraping, or digging into) or construction of one or more facility components or facility component insulation. This term includes load and 

nonload supporting structural members of a facility. 
  

310 CMR 7.00 (Definitions); Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 6-7.  The Asbestos 

Regulations prohibit the “owner/operator” of a demolition/renovation project
 from:

caus[ing], suffer[ing], allow[ing], or permit[ting] the demolition/renovation, installation, reinstallation, handling, transporting, storage, or disposal of a facility or facility component that contains asbestos, asbestos-containing material, or 

asbestos-containing waste material in a manner which causes or contributes to a condition of air pollution.

310 CMR 7.15(1)(a); Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 7.  


The Asbestos Regulations also require the owner/operator of a demolition/renovation

operation involving asbestos-containing material to perform certain actions, including the following:

*
notifying the Department of the demolition/renovation project at least ten working days before the operation begins, 310 CMR 7.09(2); 310 CMR 7.15(1)(b);

*
properly “[r]emov[ing] any asbestos-containing material from a facility or facility component prior to demolition/renovation operations if such operations will cause asbestos emissions, or will render the asbestos-containing material friable, or will prevent access to the asbestos-containing material for subsequent containment and removal,” 310 CMR 7.15(1)(c)1;

*
adequately wet asbestos-containing material exposed during the removal operations, 310 CMR 7.15(1)(c)2.a. and 310 CMR 7.15(1)(c)3.a;

*
ensure that asbestos-containing material remains wet “until and after it is sealed into a container for disposal,” 310 CMR 7.15(1)(c)2.c.i. and 310 CMR 7.15(1)(c)4;

*
properly sealing the work area during removal of asbestos-containing material, 310 CMR 7.15(1)(c)2.c.ii. and 310 CMR 7.15(1)(c)3.d;

*
maintaining proper air filtration in the work area, 310 CMR 7.15(1)(c)2.c.ii. and 310 CMR 7.15(1)(d);

*
properly “wet, containerize and seal the asbestos-containing waste material in leak-tight containers” that are clearly labeled and warn individuals of the containers’ contents, 310 CMR 7.15(1)(e)1.a; and

*
properly “[d]ispose of asbestos-containing waste material at an approved sanitary landfill special waste site.”  310 CMR 7.15(1)(e)3.

Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 9-10.

B.
The Petitioner Committed Asbestos Violations at the Site. 

1.
The Petitioner’s Failure to File PFT of His Witnesses Justifies


the Dismissal of His Appeal and Affirmance of the PAN.
Under 310 CMR 1.01(12)(f), a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008); Kalami Fuels, 2012 MA ENV LEXIS 111, at 14-16.  Under 310 CMR 1.01(10) a party’s failure to file proper Direct Examination or Rebuttal Testimony is subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is the petitioner.”
Here, as discussed above at pp. 4-5, I established a schedule at the Conference that required (1) the Department to file the PFT of its witnesses and memorandum of law by August 3, 2012, and (2) the Petitioner to file the PFT of his witnesses and memorandum of law by September 4, 2012.  It is undisputable that the Department filed the PFT of its witnesses (Mr. Heeley and Mr. Levins) by its August 4, 2012 deadline, and that the Petitioner did not file the PFT of any witnesses in support of his claims in the case.  It is also undisputable that the Petitioner never sought an extension of time to file the PFT of his witnesses and that he had an affirmative obligation to request an extension of time prior to the deadline’s expiration if he had good grounds for the request.
  In sum, dismissal of the Petitioner’s appeal and affirmance of the PAN is warranted under 310 CMR 1.01(10)(e), 11(a)2.f, and 12(f).  

2.
The Department Proved that the Petitioner Committed


Asbestos Violations at the Site.
 The PAN should also be affirmed because through Mr. Heeley’s testimonial, documentary, and photographic evidence, the Department demonstrated well beyond a preponderance of the evidence that the Petitioner committed asbestos violations at the Site as 
alleged in ¶¶ 4-9 of the PAN, and that these violations were willful and not the result of error.
  Mr. Heeley has substantial regulatory and investigative experience in the asbestos area.  Mr. Heeley’s PFT, ¶¶ 1-8.  In addition to his nearly 30 years of experience with the Department, Mr. Heeley is certified by the Commonwealth’s Division of Occupational Safety (“DOS”) as an Asbestos Abatement Inspector and Supervisor-Foreman, and has conducted numerous investigations of asbestos removal violations during his tenure at the Department.  Id.  As discussed below, Mr. Heeley’s testimonial, documentary, and photographic evidence demonstrates that the Petitioner’s removal of asbestos-containing insulation from the apartment building’s heating system at the Site caused the asbestos violations, and, as a result, the violations were not accidental, but rather, were foreseeable and within the Petitioner’s control.  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 16.  Specifically, the evidence demonstrated the following:

On March 18, 2010, Michael Burns (“Mr. Burns”), Sanitary Inspector for the City of Fitchburg’s Board of Health (“FBOH”), informed the Department that the FBOH had received an anonymous complaint alleging improper removal of asbestos insulation materials from the Site’s apartment building.  Mr. Heeley’s PFT, ¶ 9.  He also informed the Department that he had investigated the complaint by inspecting the Site on that date and had observed what appeared to be dry friable asbestos insulation materials lying uncontained outside on the ground in the Site’s courtyard.  Id.   He also stated that he had observed additional materials appearing to be asbestos insulation materials lying uncontained on the floor inside the apartment building’s boiler/utility room.  Id.  As a result of Mr. Burns’ inspection of the Site, the FBOH requested the Department’s assistance in the matter.  Id.  In response, the Department assigned Mr. Heeley to investigate the purported asbestos violations at the Site.  Id., ¶¶ 10-59.


On March 19, 2010, Mr. Heeley inspected the Site with Mr. Burns.  Id., ¶¶ 10-27.  At the beginning of the inspection, [image: image1.png]


Mr. Burns informed Mr. Heeley that he had spoken with the Petitioner and requested that he cease all asbestos removal activities at the Site.  Mr. Heeley’s PFT, ¶ 11.  He also informed the Petitioner that he had improperly removed asbestos materials from the Site and would need to hire a licensed asbestos contractor to perform a cleanup and decontamination of the Site’s courtyard and the apartment building’s boiler/utility room.  Id.  Mr. Burns also informed Mr. Heeley that the Petitioner had already spoken to several licensed asbestos removal contractors seeking estimates to perform the cleanup and decontamination work.  Id., ¶ 12.


During his inspection of the Site, Mr. Heeley observed numerous pieces of what appeared in his experience to be dry, friable asbestos pipe insulation and dry, friable asbestos boiler insulation lying uncontained on the ground in the Site’s courtyard.  Id., ¶ 13; Exhibits 2, 3, 4, and 5 to Mr. Heeley’s PFT.  After observing that material, he put on protective clothing, including a respirator, to examine and take photographs of that material and other asbestos-containing material he later observed in the apartment building’s boiler/utility room.  Id.


In the apartment building’s boiler/utility room, Mr. Heeley observed that a boiler had recently been dismantled and removed from that room.  Mr. Heeley’s PFT, ¶ 14; Exhibits 6 and 7 to Mr. Heeley’s PFT.  He also observed numerous pieces of what appeared to be dry, friable asbestos insulation materials lying uncontained on the floor throughout the room.  Mr. Heeley’s 
PFT, ¶ 14; Exhibits 8 and 9 to Mr. Heeley’s PFT.  

During his inspection of the Site, Mr. Heeley took five samples of material from the Site that he suspected contained asbestos and submitted the samples to an independent laboratory to confirm whether they contained asbestos.  Mr. Heeley’s PFT, ¶¶ 22-27; Exhibits 10-13 to Mr. Heeley’s PFT.  The independent laboratory testing confirmed that three of the five samples contained more than 1.0% of asbestos material.  Id.  Specifically, one sample that had been taken from the Site’s courtyard (Sample 1C) contained 60% Chrysotile asbestos, and two samples that had been taken from the apartment building’s boiler/utility room (Samples 1D and 1E) contained 75% and 50% Chrysotile asbestos, respectively.  Id.  Chrysotile asbestos is a fibrous silicate mineral known geologically as serpentine.  In the Matter of Patriots Environmental Corp., OADR Docket No. 2011-016, Recommended Final Decision (November 27, 2012), 2012 MA ENV LEXIS 136, at 22, adopted as Final Decision (December 7, 2012), 2012 MA ENV LEXIS 134.  It has characteristically wavy fibers and is the most common type of asbestos used in building materials in the United States.  Id.

After concluding his inspection of the Site on March 19, 2010, Mr. Heeley spoke on that day with Henry Moses (“Mr. Moses”), a DOS licensed asbestos contractor employed by Economic Enviro-Tech Inc.  Mr. Heeley’s PFT, ¶ 15.  Mr. Moses informed Mr. Heeley that at the Petitioner’s request, he had inspected the Site and provided the Petitioner with an estimate for the cleanup and decontamination of the Site’s courtyard and the apartment building’s boiler/utility room.  Id.  He also informed Mr. Heeley that at the conclusion of his inspection, he had wetted and covered the asbestos insulation lying on the ground in the Site’s courtyard to 
prevent further asbestos emissions to the air.  Id., ¶ 16.
After speaking with Mr. Moses, Mr. Heeley contacted the Petitioner on March 19, 2010.  Id., ¶ 17.  Mr. Heeley informed the Petitioner that per the FBOH’s request, he had conducted an inspection of the Site, and had observed numerous pieces of what appeared, in his experience to be dry, friable asbestos insulation lying uncontained on the ground in the Site’s courtyard and on the floor in the apartment building’s boiler/utility room.  Id., ¶¶ 17-18.  Mr. Heeley asked the Petitioner who had removed that material.  Id., ¶ 18.  In response, the Petitioner admitted that he had removed the asbestos insulation from the apartment building’s heating system.  Id.  The Petitioner also admitted that he had removed metal heating pipes containing asbestos from the boiler/utility room and disposed of them at AKS Recycling Inc. (“AKS”), a private recycling facility in Fitchburg, Massachusetts.  Id., ¶ 19.  The Petitioner also told Mr. Heeley that he was unaware that the insulating materials on the metal heating pipes contained asbestos.  Id., ¶ 20.  The Petitioner also acknowledged that he had to retain a DOS licensed asbestos contractor as soon as possible to perform a cleanup and decontamination of the Site’s courtyard and the apartment building’s boiler/utility room.  Id.
Although he did not file the PFT of any witnesses, I allowed the Petitioner at the Hearing to cross-examine Mr. Heeley at length about his inspection of the Site.  The cross-examination did not refute Mr. Heeley’s testimony that the Petitioner improperly removed asbestos-containing insulation from the apartment building’s heating system.  
At the Hearing, I also permitted the Petitioner to give sworn verbal direct testimony in support of his claim that he did not commit any asbestos violations at the Site.  He was cross-examined on his testimony by the Department’s counsel.  In his direct and cross-examination testimony, the Petitioner admitted that he had dismantled the apartment building’s heating system, but repeated his contention that he was unaware that the heating system contained asbestos.  I do not credit the Petitioner’s testimony that he was unaware of the presence asbestos materials because when he dismantled the heating system, he held both a Home Improvement Contractor License from the Massachusetts Office of Consumer Affairs and a Construction Supervisor License from the Massachusetts Department of Public Safety.  Mr. Levins’ PFT, 
¶ 27.  As a result of holding these Licenses, the Petitioner knew or should have known (1) that the heating system contained asbestos and (2) that the Asbestos Regulations required the Petitioner to follow specific procedures to remove the asbestos material.  It is also immaterial whether he knew the heating system contained asbestos because he intended to dismantle the heating system and his dismantling of the system caused the asbestos violations.  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 12-15 (citing cases).  Simply stated, the violations were not accidental, but rather, were foreseeable and within the Petitioner’s control.  Id., at 16.  In sum, the Petitioner is liable for the asbestos violations asserted in the PAN.
C.
The Department Properly Assessed Penalties Totaling $53,937.50

Against the Petitioner For Its Asbestos Violations At The Site.    

The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when assessing a civil administrative penalty.  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 27.  The 12 factors are the following:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-

011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 27-29.    

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Matt, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision, 2010 MA ENV LEXIS 185, at 9; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 29.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings—what is required is that the penalty factors be thought about and taken into account [by the Department].”  Matt, 1998 MA ENV LEXIS 934, at 35-36; Roofblok, 2010 MA ENV LEXIS 185, at 9; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 30.  

“Not thinking about a factor or not taking it into account clearly does not meet this

requirement.  Neither the administrative penalty statute nor the administrative penalty regulations[, however, require the Department to provide], on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount.  The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Matt, 1998 MA ENV LEXIS 934, at 36; Roofblok, 2010 MA ENV LEXIS 

185, at 10; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 30-31. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal

such as this one only as a threshold issue--did the Department in fact take each of the penalty 

factors into account before it issued the penalty assessment notice?”  Matt, 1998 MA ENV LEXIS 934, at 36-37; Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 31.  It is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it 
should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.

Id.  “The penalty . . . amount[, in turn] is not a factual finding but the exercise of a discretionary grant of power” by the Department.”  Myrtle 107, LLC, 2012 MA ENV LEXIS 62, at 31-32.  “While the Department retains the discretion as to the weight given to the various factors, the penalty amount must [nevertheless] reflect the facts of each case.”  Id. 

To assist Department personnel in calculating civil administrative penalty amounts in accordance with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.25, the Department has developed two tools: (1) a guidance document entitled “Guidelines for Calculating Civil Administrative Penalties” (“the Guidelines”) and (2)  a computer program entitled “PenCalc.”  Mr. Levins’ PFT, ¶¶ 11-12.  The Guidelines describe in general how Department personnel should calculate a civil administrative penalty using the 12 factors set forth in G.L. c. 21A, § 16 and 310 CMR 5.25.  Id., ¶ 11; Exhibit 1 to Mr. Levins’ PFT.  The PenCalc computer program is designed to provide Department personnel with a standardized format for demonstrating and documenting their consideration of each of the required 12 factors in calculating the civil administrative penalty for each alleged environmental violation.  Mr. Levins’ PFT, ¶ 12.  PenCalc produces a penalty calculation worksheet (“Worksheet”) that memorializes the determinations that Department personnel have made in calculating the penalty for each alleged environmental violation.  Id.  The Worksheet is provided to the alleged violator at the same when the Department issues the PAN.  Id. 

Here, the Department assessed a total penalty of $53,937.50 against the Petitioner for

eight asbestos violations at the Site as follows:
(1) $16,312.50 for violating 310 CMR 7.15(1)(a) by allowing the demolition, removal, handling, and storage of dry friable asbestos-containing materials at the Site in a manner that caused or contributed to a condition of air pollution;
 

(2) $16,312.50 for violating 310 CMR 7.15(1)(b) by failing to notify the Department of the demolition/renovation operation at the Site involving the removal of the asbestos-containing material;

(3 $1,000.00 for violating 310 CMR 7.15(1)(c) by failing to seal the work area at the Site to prevent asbestos emissions during the removal of the asbestos-containing insulation;
 
(4) $1,000.00 for violating 310 CMR 7.15(1)(c)2.c.ii by failing to use a local exhaust ventilation and collection system designed and operated to capture particulate asbestos material during the removal of asbestos-containing insulation the Site;

(5) $1,000.00 for violating 310 CMR 7.15(1)(e)1.a. by failing to wet asbestos-containing waste materials (asbestos-containing insulation) at the Site;

(6) $1,000.00 for violating 310 CMR 7.15(1)(e)1.a by failing to seal the asbestos-containing insulation in leak-tight containers at the Site;
 


(7) $1,000.00 for violating 310 CMR 7.15(1)(e)1.a by failing to properly label the asbestos-containing waste materials;
 and  
(8) $16,312.50 for violating 310 CMR 7.15(1)(e) and 19.000 by storing asbestos-containing waste material at a location (the Site) that was not a refuse transfer station authorized to manage asbestos waste materials.
 


Through Mr. Levins’ detailed PFT, the Department established that it properly assessed each of the penalties set forth above in accordance with G.L. c. 21A, § 16 and 310 CMR 5.25.  As his PFT demonstrates, Mr. Levins has been employed by the Department since 1982, and has significant training, regulatory, and investigative experience in the asbestos area. Mr. Levins’ PFT, ¶¶ 1-5.  He was responsible for finalizing the penalty assessments for each asbestos violation listed in the PAN that was assessed against the Petitioner.  Id., ¶¶ 6-14, 15-140.  Mr. Levins finalized those assessments after consulting with Mr. Heeley, who investigated the violations, his superiors in the Department, and the Department's legal counsel.  Id.  He also used the Guidelines and PenCalc to make the penalty assessments.  Id.    

With respect to the Petitioner’s asbestos violations at the Site, Mr. Levins’ detailed PFT fully confirms that the Department properly considered all 12 factors required by G.L. c. 21A, 
§ 16 and 310 CMR 5.25 for each asbestos penalty assessment for those violations.  Id., ¶¶ 15-140.  In response, the Petitioner failed to put forth any probative evidence refuting the evidence in Mr. Levins’ detailed PFT setting forth the Department’s basis for assessing each of the 
penalties in the PAN.  
D.
The Petitioner Failed to Prove that He is Financially Unable to Pay the $53,937.50 PAN.
As discussed above, it was the Petitioner’s burden to prove at the Hearing that he is financially unable to pay the $53,937.50 PAN.  At the Hearing, the Petitioner offered no documentary evidence to substantiate his claim.  His failure to substantiate his claim was not an isolated incident because he had failed to substantiate his claim before the Department issued the PAN in March 2012.  See Mr. Levins’ PFT, ¶¶ 28, 29, 47, 61, 75,88, 102, 116, 130.
Mr. Levins testified at the Hearing that before the Department issued the PAN, the Petitioner claimed that he lacked the financial ability to pay the PAN.  Mr. Levins’ PFT, ¶¶ 28-29.  Mr. Levins testified that the Petitioner, however, failed to complete financial disclosure forms that would have allowed the Department to assess the merits of his claim.  Id.  As a result, the Department was unable to fully review the Petitioner’s financial inability claim and it made no downward adjustment to the PAN for the Petitioner’s purported financial inability to pay as the Department could have done in accordance with the Guidelines if the Petitioner substantiated his claim.  Id.  
CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision affirming the PAN because (1) the Petitioner failed to file PFT of any witnesses in support of his claims and (2) the Department proved well beyond a preponderance of the evidence introduced at the Hearing: (a) that the Petitioner committed the asbestos violations as alleged by the Department in the PAN; (b) that the Department properly assessed the $53,937.50 penalty against the Petitioner in accordance with G.L. c. 21A, § 16 and 310 CMR 5.25; and 
(c) that the penalty amount was therefore not excessive.  The Petitioner also failed to substantiate his claim that he lacks the financial ability to pay the PAN.

Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d) and/or 14(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner's Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�  This issue encompasses the questions of whether the Petitioner’s purported asbestos violations (a) were “willful and not the result of error” or (b) “resulted in significant impact to public health, safety, welfare, or the environment” within the meaning of G.L. c. 21A, § 16 and 310 CMR 5.14.


 


� Each of the penalties totaling $53,937.50 that the Department assessed against the Petitioner for his purported asbestos violations are itemized in ¶¶ 8A-8H of the PAN.





�  The provisions of 310 CMR 1.01(10)(e) authorize a Presiding Officer to issue sanctions against a party for failing to comply with a Presiding Officer’s directives, and possible sanctions include, without limitation, dismissal of an appeal, where the offending party is the appellant.  In the Matter of Kalami Fuels, Inc., OADR Docket No. 2011-041, Recommended Final Decision (August 27, 2012), 2012 MA ENV LEXIS 111, at 2-3, adopted as Final Decision (September 11, 2012).  Under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal] sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  Id., at 3-4.  Under 310 CMR 1.01(12)(f), summary dismissal of an appeal is also warranted if the appellant fails to file PFT in support of its claims.  Id., at 4.      





�  Although the Petitioner’s counsel did not attend the Hearing, counsel never filed a withdrawal of appearance.  Accordingly, I have kept his name on the Service List to this Recommended Final Decision.  See p. 24 below.


�  310 CMR 1.01(3)(d) provides in relevant part that “[a]ll requests for extensions of time shall be made by motion before the expiration of the original or previously extended time period. . . .”  310 CMR 1.01(3)(e) provides that:





The parties and the Presiding Officer shall conform to the timelines for adjudicatory hearings as established in a directive. Parties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.





�  See note 3 above, at p. 4.      





�  See Department’s Pre-filed Direct Testimony of Donald Heeley (“Mr. Heeley’s PFT”); Department’s Pre-filed Direct Testimony of Gregory Levins (“Mr. Levins’ PFT”).








�  “[F]or the purpose[s] of 310 CMR 7.15, [“facility”] means any structure, installation, building, equipment, or ship.”  310 CMR 7.00 (Definitions).  





�  Under 310 CMR 7.00, “owner/operator” means:





[1] any person, [2] any department or instrumentality of the federal government, or [3] any public or private group which: a) has legal title, alone or with others, of a facility, b) has the care, charge, or control of a facility, or c) has control of a demolition/renovation operation, including but not limited to contractors and subcontractors.





310 CMR 7.00 (Definitions) (numerical references supplied).  “Person” is defined as “any individual, partnership, association, firm, syndicate, company, trust, corporation, department, authority, bureau, agency, political subdivision of the Commonwealth, law enforcement agency, fire fighting agency, or any other entity recognized by law as the subject of rights and duties.”  Id.   





�  See note 5 above, at p. 5.





�  It is well settled that the relevancy, admissibility, and weight of the evidence that the parties introduced in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1). Under G.L. c. 30A, § 11(2):


 


[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. . . .





Under 310 CMR 1.01(13)(h), "[t]he weight to be attached to any evidence in the record [rests] within the sound discretion of the Presiding Officer. . . ."


� PAN, ¶¶ 6A, 8A; Mr. Heeley’s PFT, ¶¶ 45-48; Mr. Levins’ PFT, ¶¶ 6-14, 15-40.   





� PAN, ¶¶ 6B, 8B; Mr. Heeley’s PFT, ¶¶ 28-44; Mr. Levins’ PFT, ¶¶ 6-14, 41-54.  





� PAN, ¶¶ 6C, 8C; Mr. Heeley’s PFT, ¶¶ 49-51; Mr. Levins’ PFT, ¶¶ 6-14, 55-68.    





� PAN, ¶¶ 6D, 8D; Mr. Heeley’s PFT, ¶¶ 49-51; Mr. Levins’ PFT, ¶¶ 6-14, 69-82.


    


� PAN, ¶¶ 6E, 8E; Mr. Heeley’s PFT, ¶¶ 52-55; Mr. Levins’ PFT, ¶¶ 6-14, 83-95.     





�  PAN, ¶¶ 6G, 8G; Mr. Heeley’s PFT, ¶ 71; Mr. Levins’ PFT, ¶¶ 6-14, 111-124.





�  PAN, ¶¶ 6G, 8G; Mr. Heeley’s PFT, ¶ 57; Mr. Levins’ PFT, ¶¶ 6-14, 110-123.  





� PAN, ¶¶ 6H, 8H; Mr. Heeley’s PFT, ¶¶ 58-59; Mr. Levins’ PFT, ¶¶ 6-14, 124-137.








This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
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