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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
FORT WORTH DIVISION

EXXON MOBIL CORPORATION,
Plaintiff,
V. No. 4:16-CV-469-K
MAURA TRACY HEALEY, Attorney
General of Massachusetts, in her

official capacity,

Defendant.
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DECLARATION OF JUSTIN ANDERSON

I, Justin Anderson, declare as follows:

1. My name is Justin Anderson. I have been admitted to practice law pro
hac vice in the U.S. District Court for the Northern District of Texas and am an attorney
with the law firm Paul, Weiss, Rifkind, Wharton & Garrison LLP, counsel of record for
Exxon Mobil Corporation (“ExxonMobil”) in this matter. I am over 18 years of age and
am fully competent in all respects to make this Declaration. I have personal knowledge
of the facts stated herein, based on my experience or my consultation with others, or they
are known to me in my capacity as counsel for ExxonMobil, and each of them is true and
correct.

2. I submit this declaration in support of ExxonMobil’s Opposition to
Defendant’s Motion to Dismiss the Complaint.

3. Attached to this declaration as Exhibit A is a transcript of the AGs United
for Clean Power Press Conference, held on March 29, 2016, which was prepared by

counsel based on a video recording of the event. The video recording is available at

v
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http://www.ag.ny.gov/press-release/ag-schneiderman-former-vice-president-al-gore-and-
coalition-attorneys-general-across.

4. Attached to this declaration as Exhibit B is a copy of the Civil
Investigative Demand served on ExxonMobil by the Massachusetts Attorney General’s
Office.

5. Attached to this declaration as Exhibit C is a copy of an e-mail chain, the
last of which is from Michael Meade to Scot Kline and Wendy Morgan and is dated
March 22, 2016, obtained from http://eelegal.org/wp-content/uploads/2016/04/Gore-is-
adding-star-power-and-words-to-avoid.pdf.

6. Attached to this declaration as Exhibit D is a copy of the Climate Change
Coalition Common Interest Agreement, obtained from http://eelegal.org/wp-
content/uploads/2016/08/Climate-Change-CIA.pdf.

7. Attached to this declaration as Exhibit E is a copy of ExxonMobil’s
Business Entity Summary, obtained from the website of the Secretary of State of the
Commonwealth of Massachusetts: http://corp.sec.state.ma.us/CorpWeb/CorpSearch
/CorpSummary.aspx?FEIN=135409005&SEARCH_TYPE=I.

8. Attached to this declaration as Exhibit F is a copy of the Plea in
Intervention of the State of Texas and Alabama in ExxonMobil’s state court action
against the Virgin Islands Attorney General Claude Walker, dated May 16, 2016 and
obtained from https://www.texasattorneygeneral.gov/files/epress/files/2016/2016-05-
16_exxon_states_intervention.pdf.

0. Attached to this declaration as Exhibit G is a copy of ExxonMobil’s

memorandum in support of its Emergency Motion to Set Aside or Modify the Civil
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Investigative Demand or Issue a Protective Order in ExxonMobil’s Massachusetts state
court action against Massachusetts Attorney General Maura Healey, dated June 16, 2016.

10. Attached to this declaration as Exhibit H is a copy of a Notice of Special
Appearance on Behalf of ExxonMobil, filed by ExxonMobil’s counsel in its
Massachusetts state court action against Massachusetts Attorney General Maura Healey,
dated June 16, 2016.

11.  Attached to this declaration as Exhibit | is a copy of the Commonwealth of
Massachusetts’s Cross-Motion to Compel ExxonMobil to Comply with Civil
Investigative Demand No. 2016-EPD-36, dated August 8, 2016.

I declare under penalty of perjury that the foregoing is true and correct.

\i o

Justin Afiderson
(janderson@paulweiss.com)
(pno hac vice)

Paul, Weiss, Rifkind, Wharton &
Garrison LLP

2001 K Street, NW

Washington DC 20006-1047
(202) 223-7321

Fax: (202) 204-7394

Executed on September 7, 2016.
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AGs United For Clean Power Press Conference”
March 29, 2016: 11:35 am — 12:32 pm

AG Schneiderman: Thank you, good morning. I’'m New York’s Attorney General,
Eric Schneiderman. | thank you for joining us here today for what
we believe and hope will mark a significant milestone in our
collective efforts to deal with the problem of climate change and
put our heads together and put our offices together to try and take
the most coordinated approach yet undertaken by states to deal
with this most pressing issue of our time. | want to thank my co-
convener of the conference, Vermont Attorney General, William
Sorrel, who has been helping in joining us here and been
instrumental in making today’s events possible, and my fellow
attorneys general for making the trip to New York for this
announcement. Many of them had been working for years on
different aspects of this problem to try and preserve our planet and
reduce the carbon emissions that threaten all of the people we
represent. And I’m very proud to be here today with Attorney
General George Jepsen of Connecticut, Attorney General Brian
Frosh of Maryland, Attorney General Maura Healey of
Massachusetts, Attorney General Mark Herring of Virginia, and
Attorney General Claude Walker of the U.S. Virgin Islands.

We also have staff representing other attorneys general from across
the country, including: Attorney General Kamala Harris of
California, Matt Denn of Delaware, Karl Racine of the District of
Columbia, Lisa Madigan of Illinois, Tom Miller of lowa, Janet
Mills of Maine, Lori Swanson of Minnesota, Hector Balderas of
New Mexico, Ellen Rosenblum of Oregon, Peter Kilmartin of
Rhode Island and Bob Ferguson of Washington.

And finally, | want to extend my sincere thanks to Vice President
Al Gore for joining us. It has been almost ten years since he
galvanized the world’s attention on climate change with his
documentary An Inconvenient Truth.

And, | think it’s fair to say that no one in American public life
either during or beyond their time in elective office has done more
to elevate the debate of our climate change or to expand global
awareness about the urgency of the need for collective action on
climate change than Vice President Gore. So it’s truly an honor to
have you here with us today.

The following transcript of the AGs United For Clean Power Press Conference, held on March 29,
2016, was prepared by counsel based on a video recording of the event, which is available at
http://www.ag.ny.gov/press-release/ag-schneiderman-former-vice-president-al-gore-and-coalition-
attorneys-general-across.

MTD App. 002
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

So we’ve gathered here today for a conference — the first of its
kind conference of attorneys general dedicated to coming up with
creative ways to enforce laws being flouted by the fossil fuel
industry and their allies in their short-sighted efforts to put profits
above the interests of the American people and the integrity of our
financial markets. This conference reflects our commitment to
work together in what is really an unprecedented multi-state effort
in the area of climate change. Now, we have worked together on
many matters before and | am pleased to announce that many of
the folks represented here were on the Amicus Brief we submitted
to the United States Supreme Court in the Friedrichs v. California
Teacher Association case. We just got the ruling that there was a
four-four split so that the American labor movement survives to
fight another day. And thanks, thanks to all for that effort and
collaboration. It shows what we can do if we work together. And
today we are here spending a day to ensure that this most important
issue facing all of us, the future of our planet, is addressed by a
collective of states working as creatively, collaboratively and
aggressively as possible.

The group here was really formed when some of us came together
to defend the EPA’s Clean Power Plan, the new rules on
greenhouse gases. And today also marks the day that our coalition
is filing our brief in the Court of Appeals for the District of
Columbia. In that important matter we were defending the EPA’s
rules. There is a coalition of other states on the other side trying to
strike down the rules, but the group that started out in that matter
together was 18 states and the District of Columbia. We call
ourselves The Green 19, but now that Attorney General Walker of
the Virgin Islands has joined us our rhyme scheme is blown. We
can’t be called The Green 19, so now we’re The Green 20. We’ll
come up with a better name at some point.

But, ladies and gentlemen, we are here for a very simple reason.
We have heard the scientists. We know what’s happening to the
planet. There is no dispute but there is confusion, and confusion
sowed by those with an interest in profiting from the confusion and
creating misperceptions in the eyes of the American public that
really need to be cleared up. The U.S. Defense Department, no
radical agency, recently called climate change an urgent and
growing threat to our national security. We know that last month,
February, was the furthest above normal for any month in history
since 1880 when they started keeping meteorological records. The

MTD App. 003
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

facts are evident. This is not a problem ten years or twenty years
in the future. [There are] people in New York who saw what
happened with the additional storm surge with Super Storm Sandy.
We know the water level in New York Harbor is almost a foot
higher than it was. The New York State Department of
Environmental Conservation, not some radical agency, predicts
that if we continue at this pace, we’ll have another 1.5 feet of water
in New York Harbor. 1t’ll go up by that much in 2050. So today,
in the face of the gridlock in Washington, we are assembling a
group of state actors to send the message that we are prepared to
step into this breach. And one thing we hope all reasonable people
can agree on is that every fossil fuel company has a responsibility
to be honest with its investors and with the public about the
financial and market risks posed by climate change. These are
cornerstones of our securities and consumer protection laws.

My office reached a settlement last year based on the enforcement
of New York securities laws with Peabody Energy. And they
agreed to rewrite their financials because they had been misleading
investors and the public about the threat to their own business plan
and about the fact that they had very detailed analysis telling them
how the price of coal would be going down in the face of actions
taken by governments around the world. But they were hiding it
from their investors. So they agreed to revise all of their filings
with the SEC. And the same week we announced that, we
announced that we had served a subpoena on ExxonMobil
pursuing that and other theories relating to consumer and securities
fraud. So we know, because of what’s already out there in the
public, that there are companies using the best climate science.
They are using the best climate models so that when they spend
shareholder dollars to raise their oil rigs, which they are doing,
they know how fast the sea level is rising. Then they are drilling in
places in the Arctic where they couldn’t drill 20 years ago because
of the ice sheets. They know how fast the ice sheets are receding.
And yet they have told the public for years that there were no
“competent models,” was the specific term used by an Exxon
executive not so long ago, no competent models to project climate
patterns, including those in the Arctic. And we know that they
paid millions of dollars to support organizations that put out
propaganda denying that we can predict or measure the effects of
fossil fuel on our climate, or even denying that climate change was
happening.

MTD App. 004
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

There have been those who have raised the question: aren’t you
interfering with people’s First Amendment rights? The First
Amendment, ladies and gentlemen, does not give you the right to
commit fraud. And we are law enforcement officers, all of us do
work, every attorney general does work on fraud cases. And we
are pursuing this as we would any other fraud matter. You have to
tell the truth. You can’t make misrepresentations of the kinds
we’ve seen here.

And the scope of the problem we’re facing, the size of the
corporate entities and their alliances and trade associations and
other groups is massive and it requires a multi-state effort. So I am
very honored that my colleagues are here today assembling with
us. We know that in Washington there are good people who want
to do the right thing on climate change but everyone from
President Obama on down is under a relentless assault from well-
funded, highly aggressive and morally vacant forces that are trying
to block every step by the federal government to take meaningful
action. So today, we’re sending a message that, at least some of us
—actually a lot of us — in state government are prepared to step into
this battle with an unprecedented level of commitment and
coordination.

And now | want to turn it over to my great colleague, the co-
convener of this conference, Vermont Attorney General William
Sorrel.

AG Sorrel: I am pleased that the small state of Vermont joins with the big state
of New York and are working together to make this gathering
today a reality. Truth is that states, large and small, have critical
roles to play in addressing environmental quality issues. General
Schneiderman has mentioned our filing today in the D.C. Circuit
on the Clean Power Plan case. Going back some time, many of the
states represented here joined with the federal government suing
American Electric Power Company, the company operating several
coal-fired electric plants in the Midwest and largely responsible for
our acid rain and other air quality issues in the eastern part of the
United States, ultimately resulting in what | believe to date is the
largest settlement in an environmental case in our country’s
history. With help from a number of these states, we successfully
litigated Vermont’s adoption of the so-called California standard
for auto emissions in federal court in Vermont, now the standard in
the country. And right down to the present day, virtually all of the

MTD App. 005
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

states represented today are involved in looking at the alleged
actions by Volkswagen and the issues relating to emissions from
tens of thousands of their diesel automobiles.

But today we’re talking about climate change which I don’t think
there’s any doubt, at least in our ranks, is the environmental issue
of our time. And in order for us to effectively address this issue,
it’s going to take literally millions of decisions and actions by
countries, by states, by communities and by individuals. And, just
very briefly, Vermont is stepping up and doing its part. Our
legislature has set goals of 75% reduction — looking from a 1990
base line — a 75% reduction in greenhouse gas emissions by 2050.
Similarly, our electric utilities have a goal of 75% use of renewable
energy sources by 2032. So, we’ve been doing our part. Our
presence here today is to pledge to continue to do our part. I’'m
mindful of the fact that I’m between you and the real rock star on
this issue, and so I’'m going to turn it back to General
Schneiderman to introduce the next speaker.

AG Schneiderman: Thank you. Thank you. 1I’m not really a rock star.
[Laughter]

Thank you Bill. 1t’s always a pleasure to have someone here from
a state whose U.S. senator is from Brooklyn.

[Laughter]

And doing pretty well for himself. So, Vice President Gore has a
very busy schedule. He has been traveling internationally, raising
the alarm but also training climate change activists. He rearranged
his schedule so he could be here with us to day to meet with my
colleagues and I. And there is no one who has done more for this
cause, and it is a great pleasure to have him standing shoulder to
shoulder with us as we embark on this new round in what we hope
will be the beginning of the end of our addiction to fossil fuel and
our degradation of the planet. Vice President Al Gore.

VP Gore: Thank you very much, Eric. Thank you. Thank you very much.
[Applause]

Thank you very much, Attorney General Schneiderman. It really
and truly is an honor for me to join you and your colleagues here,

MTD App. 006
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

Bill Sorrel of Vermont, Maura Healey of Massachusetts, Brian
Frosh of Maryland, Mark Herring of Virginia, George Jepsen of
Connecticut and Claude Walker from the U.S. Virgin Islands, and
the ten (let’s see 1, 2, 3, 4, 5) how many other — ten other states . . .
eleven other state attorneys general offices that were represented in
the meetings that took place earlier, prior to this press conference.

I really believe that years from now this convening by Attorney
General Eric Schneiderman and his colleagues here today may
well be looked back upon as a real turning point in the effort to
hold to account those commercial interests that have been —
according to the best available evidence — deceiving the American
people, communicating in a fraudulent way, both about the reality
of the climate crisis and the dangers it poses to all of us. And
committing fraud in their communications about the viability of
renewable energy and efficiency and energy storage that together
are posing this great competitive challenge to the long reliance on
carbon-based fuels. So, | congratulate you, Attorney General, and
all of you, and to those attorneys general who were so impressively
represented in the meetings here. This is really, really important.

I am a fan of what President Obama has been doing, particularly in
his second term on the climate crisis. But it’s important to
recognize that in the federal system, the Congress has been sharply
constraining the ability of the executive branch to fully perform its
obligations under [the] Constitution to protect the American people
against the kind of fraud that the evidence suggests is being
committed by several of the fossil fuel companies, electric utilities,
burning coal, and the like. So what these attorneys general are
doing is exceptionally important. | remember very well —and I’'m
not going to dwell on this analogy — but I remember very well
from my days in the House and Senate and the White House the
long struggle against the fraudulent activities of the tobacco
companies trying to keep Americans addicted to the deadly habit
of smoking cigarettes and committing fraud to try to constantly
hook each new generation of children to replenish their stock of
customers who were dying off from smoking-related diseases.
And it was a combined effort of the executive branch, and I’'m
proud that the Clinton-Gore administration played a role in that,
but it was a combined effort in which the state attorneys general
played the crucial role in securing an historic victory for public
health. From the time the tobacco companies were first found out,
as evidenced by the historic attorney generals’ report of 1964, it

MTD App. 007
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

took 40 years for them to be held to account under the law. We do
not have 40 years to continue suffering the consequences of the
fraud allegedly being committed by the fossil fuel companies
where climate change is concerned.

In brief, there are only three questions left to be answered about
the climate crisis. The first one is: Must we change, do we really
have to change? We rely on fossil fuels for more than 80% of all
the energy our world uses. In burning it we’ve reduced poverty
and raised standards of living and built this elaborate global
civilization, and it looks like it’ll be hard to change. So naturally,
people wonder: Do we really have to change? The scientific
community has been all but unanimous for a long time now. But
now mother nature and the laws of physics — harder to ignore than
scientists — are making it abundantly clear that we have to change.
We’re putting 110 million tons of man-made heat trapping global
warming pollution into the thin shell of atmosphere surrounding
our planet every day, as if it’s an open sewer. And the cumulative
amount of that man-made global warming pollution now traps as
much extra heat energy in the earth’s system as would be released
by 400,000 Hiroshima-class atomic bombs exploding every 24
hours on the surface of our planet.

It’s a big planet, but that’s a lot of energy. And it is the reason
why temperatures are breaking records almost every year now.
2015 was the hottest year measured since instruments had been
used to measure temperature. 2014 was the second hottest. 14 of
the 15 hottest have been in the last 15 years. As the Attorney
General mentioned, February continues the trend by breaking all
previous records — the hottest in 1,632 months ever measured.
Last December 29", the same unnatural global warming fuel storm
system that created record floods in the Midwest went on up to the
Arctic and on December 29", smack in the middle of the polar
winter night at the North Pole, temperatures were driven up 50
degrees above the freezing point. So the North Pole started
thawing in the middle of the winter night. Yesterday the
announcement came that it’s the smallest winter extent of ice ever
measured in the Arctic.

Ninety-three percent of the extra heat goes into the oceans of the
world, and that has consequences. When Super Storm Sandy
headed across the Atlantic toward this city, it crossed areas of the
Atlantic that were nine degrees Fahrenheit warmer than normal

MTD App. 008
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AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

and that’s what made that storm so devastating. The sea level had
already come up because of the ice melting, principally off
Greenland and Antarctica.  And as the Attorney General
mentioned, that’s a process now accelerating.  But these
ocean-based storms are breaking records now. | just came from
the Philippines where Super Typhoon Haiyon created 4 million
homeless people when it crossed much warmer waters of the
Pacific. By the way, it was a long plane flight to get here and |
happened to get, just before we took off, the 200-page brief that
you all filed in support of the Clean Power Plan. Really excellent
work. Footnotes took up a lot of those 200 pages so I’m not
claiming to [have] read all 200 of them.

The same extra heat in the oceans is disrupting the water cycle.
We all learned in school that the water vapor comes off the oceans
and falls as rain or snow over the land and then rushes back to the
ocean. That natural life-giving process is being massively
disrupted because the warmer oceans put a lot more water vapor up
there. And when storm conditions present themselves they, these
storms will reach out thousands of kilometers to funnel all that
extra humidity and water vapor into these massive record-breaking
downpours. And occasionally it creates a snowpocalypse or
snowmaggedon but most often, record-breaking floods. We’ve
had seven once-in-a-thousand-year floods in the last ten years in
the U.S. Just last week in Louisiana and Arkansas, two feet of rain
in four days coming again with what they call the Maya Express
off the oceans. And the same extra heat that’s creating these
record-breaking floods also pull the soil moisture out of the land
and create these longer and deeper droughts all around the world
on every continent.

Every night on the news now it’s like a nature hike through the
Book of Revelation. And we’re seeing tropical diseases moving to
higher latitudes — the Zika virus. Of course the transportation
revolution has a lot to do with the spread of Zika and Dengue
Fever and Chikungunya and diseases I’ve never heard of when |
was growing up and maybe, probably most of you never did either.
But now, they’re moving and taking root in the United States.
Puerto Rico is part of the United States, by the way — not a state,
but part of our nation. Fifty percent of the people in Puerto Rico
are estimated to get the Zika virus this year. By next year, eighty
percent. When people who are part of the U.S. territory, when
women are advised not to get pregnant, that’s something new that

MTD App. 009
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March 29, 2016: 11:35 am — 12:32 pm

ought to capture our attention. And in large areas of Central
America and South America, women are advised now not to get
pregnant for two years until they try to get this brand new viral
disease under control.

The list of the consequences continues, and I’m not going to go
through it all, but the answer to that first question: “Do we have to
change?” is clearly now to any reasonable thinking person: *yes,
we have to change.” Now the second question is: “Can we
change?” And for quite a few years, | will confess to you that,
when | answered that question yes, it was based on the projections
of scientists and technologists who said, just wait. We’re seeing
these exponential curves just begin, solar is going to win, wind
power is going to get way cheaper, batteries are going to have their
day, we’re going to see much better efficiency. Well now we’re
seeing these exponential curves really shoot up dramatically.
Almost 75% of all the new investment in the U.S. in new
generating capacity last year was in solar and wind — more than
half worldwide. We’re seeing coal companies go bankrupt on a
regular basis now. Australia is the biggest coal exporter in the
world. They’ve just, just the analysis there, they’re not going to
build any more coal plants because solar and wind are so cheap.
And we’re seeing this happen all around the world. But, there is
an effort in the U.S. to slow this down and to bring it to a halt
because part of the group that, again according to the best available
evidence, has been committing fraud in trying to convince people
that the climate crisis is not real, are now trying to convince people
that renewable energy is not a viable option. And, worse than that,
they’re using their combined political and lobbying efforts to put
taxes on solar panels and jigger with the laws to require that
installers have to know the serial number of every single part that
they’re using to put on a rooftop of somebody’s house, and a
whole series of other phony requirements, unneeded requirements,
that are simply for the purpose of trying to slow down this
renewable revolution. In the opinion of many who have looked at
this pattern of misbehavior and what certainly looks like fraud,
they are violating the law. If the Congress would actually work —
our democracy’s been hacked, and that’s another story, not the
subject of this press conference — but if the Congress really would
allow the executive branch of the federal government to work, then
maybe this would be taken care of at the federal level. But these
brave men and women, who are the attorneys general of the states
represented in this historic coalition, are doing their job and — just

MTD App. 010



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 18 of 130 PagelD 1895

AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

as many of them did in the tobacco example — they are now giving
us real hope that the answer to that third question: “Will we
change?” is going to be “yes.” Because those who are using unfair
and illegal means to try to prevent the change are likely now,
finally, at long last, to be held to account. And that will remove
the last barriers to allow the American people to move forward and
to redeem the promise of our president and our country in the
historic meeting in Paris last December where the United States led
the global coalition to form the first global agreement that is truly
comprehensive. If the United States were to falter and stop leading
the way, then there would be no other leader for the global effort to
solve this crisis. By taking the action these attorneys general are
taking today, it is the best, most hopeful step I can remember in a
long time — that we will make the changes that are necessary.

So, I'll conclude my part in this by, once again, saying
congratulations to these public servants for the historic step they
are taking today. And on behalf of many people, who 1 think
would say it’s alright for me to speak for them, 1I’d like to say
thank you.

AG Schneiderman: Thank you very much, and now my other colleagues are going to
say a few words. For whatever reason, I’ve gotten into the habit,
since we always seem to do this, we do this in alphabetical order
by state, which | learned when 1 first became an AG but | guess
we’ll stick with it. Connecticut Attorney General George Jepsen
who was our partner in the Friedrichs case and stood with me
when we announced that we were filing in that case. We’ve done a
lot of good work together. Attorney General Jepsen.

AG Jepsen: I’d like to thank Eric and Bill for their leadership on this important
issue and in convening this conference and to recognize the man
who has done more to make global warming an international issue
than anybody on the entire planet — Vice President Al Gore. In the
backdrop, in the backdrop of a very dysfunctional Congress, state
attorneys general, frequently on a bipartisan, basis have shown that
we can stand up and take action where others have not. The Vice
President referenced the tobacco litigation, which was before my
time but hugely important in setting the tone and the structures by
which we do work together. Since becoming attorney general in
2011, we’ve taken on the big banks and their mortgage servicing
issues, a $25 billion settlement. We’ve taken on Wall Street’s
Standard & Poor’s for mislabeling mortgage-backed securities — as
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a 20-state coalition — mislabeling mortgage-backed securities as
AAA when in fact they were junk. Working together on data
privacy issues, and now it’s time that we stand up once again and
take on what is the most important issue of our generation. We
owe it to our children, our children’s children, to step up and do
the right thing, to work together and I’'m committed to it. Thank
you.

AG Schneiderman: Thank you. And now a relatively new colleague but someone who
has brought incredible energy to this fight and who we look
forward to working with on this and other matters for a long time
to come. Maryland Attorney General Brian Frosh.

AG Frosh: Well, first thank you again to General Schneiderman and General
Sorrel for putting together this group and it’s an honor to be with
you, Mr. Vice President. Thank you so much for your leadership.
I’m afraid we may have reached that point in the press conference
where everything that needs to be said has been said, but everyone
who needs to say it hasn’t said it yet.

[Laughter]

So, I will try to be brief. Climate change is an existential threat to
everybody on the planet. Maryland is exceptionally vulnerable to
it.  The Chesapeake Bay bisects our state. It defines us
geographically, culturally, historically. We have as much tidal
shoreline as states as large as California. We have islands in the
Chesapeake Bay that are disappearing. We have our capital,
Annapolis, which is also the nuisance flood capital of the United
States.  It’s under water way, way, way too often. It’s
extraordinarily important that we address the problem of climate
change. I’'m grateful to General Sorrel and General Schneiderman
for putting together this coalition of the willing. I’m proud to be a
part of it in addressing and supporting the President’s Clean Power
Plan. What we want from ExxonMobil and Peabody and ALEC is
very simple. We want them to tell the truth. We want them to tell
the truth so that we can get down to the business of stopping
climate change and of healing the world. | think that as attorneys
general, as the Vice President said, we have a unique ability to help
bring that about and I’'m very glad to be part of it.

AG Schneiderman: Thank you. And, another great colleague, who has done

extraordinary work before and since becoming attorney general
working with our office on incredibly important civil rights issues,
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financial fraud issues, Massachusetts Attorney General Maura
Healey.

AG Healey: Thank you very much General Schneiderman. Thank you General
Schneiderman and General Sorrel for your leadership on this issue.
It’s an honor for me to be able to stand here today with you, with
our colleagues and certainly with the Vice President who, today, |
think, put most eloquently just how important this is, this
commitment that we make. Thank you for your leadership. Thank
you for your continuing education. Thank you for your inspiration
and your affirmation.

You know, as attorneys general, we have a lot on our plates:
addressing the epidemics of opiate abuse, gun violence, protecting
the economic security and well-being of families across this
country; all of these issues are so important. But make no mistake
about it, in my view, there’s nothing we need to worry about more
than climate change. It’s incredibly serious when you think about
the human and the economic consequences and indeed the fact that
this threatens the very existence of our planet. Nothing is more
important. Not only must we act, we have a moral obligation to
act. That is why we are here today.

The science — we do believe in science; we’re lawyers, we believe
in facts, we believe in information, and as was said, this is about
facts and information and transparency. We know from the
science and we know from experience the very real consequences
of our failure to address this issue. Climate change is and has been
for many years a matter of extreme urgency, but, unfortunately, it
is only recently that this problem has begun to be met with equally
urgent action. Part of the problem has been one of public
perception, and it appears, certainly, that certain companies, certain
industries, may not have told the whole story, leading many to
doubt whether climate change is real and to misunderstand and
misapprehend the catastrophic nature of its impacts. Fossil fuel
companies that deceived investors and consumers about the
dangers of climate change should be, must be, held accountable.
That’s why I, too, have joined in investigating the practices of
ExxonMobil. We can all see today the troubling disconnect
between what Exxon knew, what industry folks knew, and what
the company and industry chose to share with investors and with
the American public.
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We are here before you, all committed to combating climate
change and to holding accountable those who have misled the
public. The states represented here today have long been working
hard to sound the alarm, to put smart policies in place, to speed our
transition to a clean energy future, and to stop power plants from
emitting millions of tons of dangerous global warming pollution
into our air. | will tell you, in Massachusetts that’s been a very
good thing. Our economy has grown while we’ve reduced
greenhouse gas emissions and boosted clean power and efficiency.
We’re home to a state with an $11 billion clean energy industry
that employs nearly 100,000 people. Last year clean energy
accounted for 15% of New England’s power production. Our
energy efficiency programs have delivered $12.5 billion in benefits
since 2008 and are expected to provide another $8 billion over the
next three years. For the past five years, Massachusetts has also
been ranked number one in the country for energy efficiency. So
we know what’s possible. We know what progress looks like. But
none of us can do it alone. That’s why we’re here today. We have
much work to do, but when we act and we act together, we know
we can accomplish much. By quick, aggressive action, educating
the public, holding accountable those who have needed to be held
accountable for far too long, I know we will do what we need to do
to address climate change and to work for a better future. So, |
thank AG Schneiderman for gathering us here today and for my
fellow attorneys general in their continued effort in this important
fight. Thank you.

AG Schneiderman: Thank you. And now another great colleague who speaks as
eloquently as anyone I’ve heard about what’s happening to his
state, and a true hero of standing up in a place where maybe it’s
not quite as politically easy as it is to do it in Manhattan but
someone who is a true aggressive progressive and a great attorney
general, Mark Herring from Virginia.

AG Herring: Thank you, Eric. Good afternoon. In Virginia, climate change
isn’t some theoretical issue. It’s real and we are already dealing
with its consequences. Hampton Roads, which is a coastal region
in Virginia, is our second most populated region, our second
biggest economy and the country’s second most vulnerable area as
sea levels rise. The area has the tenth most valuable assets in the
world threatened by sea level rise. In the last 85 years the relative
sea level in Hampton Roads has risen 14 inches — that’s well over a
foot — in just the last century.

13

MTD App. 014



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 22 of 130 PagelD 1899

AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

Some projections say that we can expect an additional two to five
feet of relative sea level rise by the end of this century — and that
would literally change the face of our state. It would cripple our
economy and it could threaten our national security as Norfolk
Naval, the world’s largest naval base, is impacted. Nuisance
flooding that has increased in frequency will become the norm.
They call it blue sky flooding. Storm surges from tropical systems
will threaten more homes, businesses and residents. And even
away from the coast, Virginians are expected to feel the impact of
climate change as severe weather becomes more dangerous and
frequent. Just a few weeks ago, we had a highly unusual February
outbreak of tornadoes in the Commonwealth that was very
damaging and unfortunately deadly.

Farming and forestry is our number one industry in Virginia. It’s a
$70 billion industry in Virginia that supports around 400,000 jobs
and it’s going to get more difficult and expensive. And, the
Commonwealth of Virginia local governments and the navy are
already spending millions to build more resilient infrastructure,
with millions and millions more on the horizon. To replace just
one pier at Norfolk Naval is about $35 to $40 million, and there are
14 piers, so that would be around a half billion right there.

As a Commonwealth and a nation, we can’t put our heads in the
sand. We must act and that is what today is about. | am proud to
have Virginia included in this first of its kind coalition which
recognizes the reality and the pressing threat of man-made climate
change and sea level rise. This group is already standing together
to defend the Clean Power Plan — an ambitious and achievable plan
— to enjoy the health, economic and environmental benefits of
cleaner air and cleaner energy. But there may be other
opportunities and that’s why | have come all the way from
Virginia. | am looking forward to exploring ideas and
opportunities, to partner and collaborate, if there are enforcement
actions we need to be taking, if there are legal cases we need to be
involved in, if there are statutory or regulatory barriers to growing
our clean energy sectors and, ultimately, I want to work together
with my colleagues here and back in Virginia to help combat
climate change and to shape a more sustainable future.

And for any folks who would say the climate change is some sort
of made-up global conspiracy, that we’re wasting our time, then
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come to Hampton Roads. Come to Norfolk and take a look for
yourselves. Mayor Fraim would love to have you.

AG Schneiderman: Thank you. And our closer, another great colleague who has
traveled far but comes with tremendous energy to this cause and is
an inspiration to us all, U.S. Virgin Islands Attorney General
Claude Walker.

AG Walker: Thank you. Thank you, General Schneiderman, Vice President
Gore. One of my heroes, | must say. Thank you. I’ve come far to
New York to be a part of this because in the Virgin Islands and
Puerto Rico, we experience the effects of global warming. We see
an increase in coral bleaching, we have seaweeds, proliferation of
seaweeds in the water, all due to global warming. We have
tourism as our main industry, and one of the concerns that we have
is that tourists will begin to see this as an issue and not visit our
shores. But also, residents of the Virgin Islands are starting to
make decisions about whether to live in the Virgin Islands — people
who have lived there for generations, their families have lived
there for generations. We have a hurricane season that starts in
June and it goes until November. And it’s incredibly destructive to
have to go through hurricanes, tropical storms annually. So people
make a decision: Do | want to put up with this, with the power
lines coming down, buildings being toppled, having to rebuild
annually? The strengths of the storms have increased over the
years. Tropical storms now transform into hurricanes. When
initially they were viewed as tropical storms but as they get close
to the land, the strength increases. So we’re starting to see people
make decisions about whether to stay in a particular place, whether
to move to higher ground — which is what some have said — as you
experience flooding, as you experience these strong storms. So we
have a strong stake in this, in making sure that we address this
issue.

We have launched an investigation into a company that we believe
must provide us with information about what they knew about
climate change and when they knew it. And we’ll make our
decision about what action to take. But, to us, it’s not an
environmental issue as much as it is about survival, as Vice
President Gore has stated. We try as attorneys general to build a
community, a safe community for all. But what good is that if
annually everything is destroyed and people begin to say: Why am
I living here?

15

MTD App. 016



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 24 of 130 PagelD 1901

AGs United For Clean Power Press Conference
March 29, 2016: 11:35 am — 12:32 pm

So we’re here today to support this cause and we’ll continue. It
could be David and Goliath, the Virgin Islands against a huge
corporation, but we will not stop until we get to the bottom of this
and make it clear to our residents as well as the American people
that we have to do something transformational. We cannot
continue to rely on fossil fuel. Vice President Gore has made that
clear. We have to look at renewable energy. That’s the only
solution. And it’s troubling that as the polar caps melt, you have
companies that are looking at that as an opportunity to go and drill,
to go and get more oil. Why? How selfish can you be? Your
product is destroying this earth and your strategy is, let’s get to the
polar caps first so we can get more oil to do what? To destroy the
planet further? And we have documents showing that. So this is
very troubling to us and we will continue our fight. Thank you.

AG Schneiderman: Thank you and Eric. And | do want to note, scripture reports
David was not alone in fact, Brother Walker. Eric and Matt will
take on-topic questions.

Moderator: Please just say your name and publication.

Press Person: John [inaudible] with The New York Times. 1 count two people
who have actually said that they’re launching new investigations.
I’'m wondering if we could go through the list and see who’s
actually in and who is not in yet.

AG Schneiderman: Well, | know that prior to today, it was, and not every investigation
gets announced at the outset as you know, but it had already been
announced that New York and California had begun investigations
with those stories. | think Maura just indicated a Massachusetts
investigation and the Virgin Islands has, and we’re meeting with
our colleagues to go over a variety of things. And the meeting
goes on into the afternoon. So, | am not sure exactly where
everyone is. Different states have — it’s very important to
understand — different states have different statutes, different
jurisdictions. Some can proceed under consumer protection law,
some securities fraud laws, there are other issues related to
defending taxpayers and pension funds. So there are a variety of
theories that we’re talking about and collaborating and to the
degree to which we can cooperate, we share a common interest,
and we will. But, one problem for journalists with investigations
is, part of doing an investigation is you usually don’t talk a lot
about what you’re doing after you start it or even as you’re
preparing to start it.
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Press Person: Shawn McCoy with Inside Sources. A Bloomberg Review editorial
noted that the Exxon investigation is preposterous and a dangerous
affirmation of power. The New York Times has pointed out that
Exxon has published research that lines up with mainstream
climatology and therefore there’s not a comparison to Big
Tobacco. So is this a publicity stunt? Is the investigation a
publicity stunt?

AG Schneiderman: No. It’s certainly not a publicity stunt. | think the charges that
have been thrown around — look, we know for many decades that
there has been an effort to influence reporting in the media and
public perception about this. It should come as no surprise to
anyone that that effort will only accelerate and become more
aggressive as public opinion shifts further in the direction of
people understanding the imminent threat of climate change and
other government actors, like the folks represented here step up to
the challenge. The specific reaction to our particular subpoena was
that the public reports that had come out, Exxon said were cherry
picked documents and took things out of context. We believe they
should welcome our investigation because, unlike journalists, we
will get every document and we will be able to put them in context.
So I’'m sure that they’ll be pleased that we’re going to get
everything out there and see what they knew, when they knew it,
what they said and what they might have said.

Press Person: David [inaudible] with The Nation. Question for General
Schneiderman. What do you hope to accomplish with your Exxon
investigation? I’m thinking with reference to Peabody where
really there was some disclosure requirements but it didn’t do a
great deal of [inaudible]. Is there a higher bar for Exxon? What
are the milestones that you hope to achieve after that investigation?

AG Schneiderman: It’s too early to say. We started the investigation. We received a
lot of documents already. We’re reviewing them. We’re not pre-
judging anything, but the situation with oil companies and coal
companies is somewhat different because the coal companies right
now are, the market is already judging the coal industry very
harshly. Coal companies, including Peabody, are teetering on the
brink. The evidence that we advanced and what was specifically
disclosed about Peabody were pretty clear cut examples of
misrepresentations made in violation with the Securities and
Exchange Commission, made to investors. It’s too early to say
what we’re going to find with Exxon but we intend to work as
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aggressively as possible, but also as carefully as possible. We’re
very aware of the fact that everything we do here is going to be
subject to attack by folks who have a huge financial interest in
discrediting us. So we’re going to be aggressive and creative but
we are also going to be as careful and meticulous and deliberate as
we can.

VP Gore: Could I respond to the last couple of questions just briefly. And in
doing so, I’d like to give credit to the journalistic community and
single out the Pulitzer Prize winning team at InsideClimate News,
also the Los Angeles Times and the student-led project at Columbia
School of Journalism under Steve Coll. And the facts that were
publicly presented during, in those series of articles that | have
mentioned, are extremely troubling, and where Exxon Mobil in
particular is concerned. The evidence appears to indicate that,
going back decades, the company had information that it used for
the charting of its plan to explore and drill in the Arctic, used for
other business purposes information that largely was consistent
with what the mainstream scientific community had collected and
analyzed. And yes, for a brief period of time, it did publish some
of the science it collected, but then a change came, according to
these investigations. And they began to make public statements
that were directly contrary to what their own scientists were telling
them. Secondly, where the analogy to the tobacco industry is
concerned, they began giving grants — according to the evidence
collected — to groups that specialize in climate denial, groups that
put out information purposely designed to confuse the public into
believing that the climate crisis was not real. And according to
what I’ve heard from the preliminary inquiries that some of these
attorneys general have made, the same may be true of information
that they have put out concerning the viability of competitors in the
renewable energy space. So, | do think the analogy may well hold
up rather precisely to the tobacco industry. Indeed, the evidence
indicates that, that I’ve seen and that these journalists have
collected, including the distinguished historian of science at
Harvard, Naomi Oreskes wrote the book The Merchants of Doubt
with her co-author, that they hired several of the very same public
relations agents that had perfected this fraudulent and deceitful
craft working for the tobacco companies. And so as someone who
has followed the legislative, the journalistic work very carefully, |
think the analogy does hold up.
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Press Person: [inaudible] with InsideClimate News. Along the lines of talking
about that analogy: from a legal framework, can you talk about a
comparison, similarities and differences between this potential case
and that of Big Tobacco?

AG Schneiderman: Well, again, we’re at the early stages of the case. We are not pre-
judging the evidence. We’ve seen some things that have been
published by you and others, but it is our obligation to take a look
at the underlying documentation and to get at all the evidence, and
we do that in the context of an investigation where we will not be
talking about every document we uncover. It’s going to take some
time, but that’s another reason why working together collectively
IS so important. And we are here today because we are all
committed to pursuing what you might call an all-levers approach.
Every state has different laws, different statutes, different ways of
going about this. The bottom line is simple. Climate change is
real, it is a threat to all the people we represent. If there are
companies, whether they are utilities or they are fossil fuel
companies, committing fraud in an effort to maximize their
short-term profits at the expense of the people we represent, we
want to find out about it. We want to expose it, and we want to
pursue them to the fullest extent of the law.

Moderator: Last one.

Press Person: Storms, floods will arise they are all going to continue to destroy
property and the taxpayers . . .

Moderator: What’s your name and . . .

Press Person: Oh, sorry. Matthew Horowitz from Vice. Taxpayers are going to
have to pay for these damages from our national flood insurance
claims. So if fossil fuel companies are proven to have committed
fraud, will they be held financially responsible for any sorts of
damages?

AG Schneiderman: Again, it’s early to say but certainly financial damages are one
important aspect of this but, and it is tremendously important and
taxpayers — it’s been discussed by my colleagues — we’re already
paying billions and billions of dollars to deal with the
consequences of climate change and that will be one aspect of —
early foreseeing, it’s far too early to say. But, this is not a situation
where financial damages alone can deal with the problem. We
have to change conduct, and as the Vice President indicated, other
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places in the world are moving more rapidly towards renewables.
There is an effort to slow that process down in the United States.
We have to get back on that path if we’re going to save the planet
and that’s ultimately what we’re here for.

Moderator: We’re out of time, unfortunately. Thank you all for coming.
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Kline, Scot

MR
From: Michael Meado «Michael Meade@ag.ny.gov=
Sent: Tuesday, March 22, 2016 4:51 PM
To: Kline, Scot; Morgan, Wendy
Cc: Lemuel Srolovic; Peter Washburn; Lric Soufer; Damien t aVera; Daniel Lavoie; Natalia
Salgado; Brian Mahunna
Subject: RE: Climare Change Coalition

A couple of updates 1o report back to the group, First, sfter a falfow up conversauion with our AG, A Gore aill now be
joining us for part of the day on 3/29. This will centainly add a fitle star power to the sinounrement!

We wiil 2lso bo joined by BA G Hedtey, which will hring our Wolal number ot AGTs 10 a grond total of 7. I'm waiting 1o
hear back from New Mexico, which is our passible 8™ Attoracy General. On the staff side, a total of 16 states (incivding
NC 3ng USVE will be joiring us far the meetings.

From: Kline, Scot [mailto:scol kline@vermont.gov)

Sent: Tuesday, March 22, 2016 11:41 AM

To: Michasi Meade; Morgan, Wendy

Cc: Lemue! Srolovic; Peter Washburn; Eric Soufer; Damien Lavera; Daniel Lavoie; Natalia Salgado; Brian Mahanna
Subject: RE: Climate Change Coalition

Mike:

Loaks good. One suggestion. We are thinking that use of the term “progressive” in the pledge might alienate
some. How about "affirmalive,” “aggressive,” "forceful” or something similar?

Thanks.

Scot

From: Michael Meade [msilto:Mirhael, Meade @ap . ny.gov]

Sent: Monday, March 21, 2016 2:59 PM

To: Kline, Scot <scot kiing@@vermont.govs; Morgan, Wendy <wendy. margan@vermont. gov>

Cc: Lernuel Srolovic <Lemuel Srolovic@ag ny.gov>; Peter Washburn <Peter Washburni@ag.ny.gov>; Eric Soufer
<Eric.Soufer@ag. ny. gove; Damien LaVera <Damien.LaVera@ag. ny.gave; Daniel Lavoie <Daniel Lavoie@ag. ny pov>;
Natalia Salgado <Natalia. Salpado@ag.oy.gove; Brian Mahanna <Rrian Mahanna@oag ny.gov>

Subject: Climate Change Coalition

Wendy and Scott,

Below are the broad goals and principles that we’d like to lay out as part of the coalition announcement next week. The
filing of the hrief and the defunse of the EPA regs will highlight these principles.  Lel us know if you have any thoughts
or edits to this. if it looks okay o you, I’ forward this around to the other offices when we have 3 draft relcase ready to
go out. 'l also be asking the offices to cantribute a quote from thair respective AG’s for the press release.

Let me know if you have any questions or comments.
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Mike

P EEd T e dE RGP I TR R eI F PRI TR

Climate Coalition of Attlorneys General
Principles:
* Climate Change is Real
The evidence that global temperatures have been rising over the last century-plus is unequivocal.
s Climate Change Pollution Is The Primary Driver
Natural forces do not explain the observed slobal warming trend.
« People Are Being Harmed

Climate change represents a clear and present danger to public health, safety, cur enviromment and our
eeonemy — now and in the future,

e Tmmediate Action Is Necessary

Climate change - and its impacts — is worsening, We must act now 1o reduce emissions of climate
change poliution to minimize its harm to people now and in the future,

We pledge to work together to [ully enforce the State and federal laiws that require progressive action on
climate change and that prohibi false and misleading statements to the public, consumers and investors
regarding climate change.

s Support Progressive Federal Acton; Act Against Federal Inaction

Support the federal government when it takes progressive action to address climate change, and press
the federal government when it fails to take necessary action.

¢ Support State and Regional Action

Provide legal support to prugressive state and regional actions that address climate change, supporting
states in their traditional role as laboratories of innovation.

* Defend Progress
Serve as a backstop agains! efforts to impede or roll-back progress on addressing climate change.
¢ Support Transparency And Disclosure

Ensure thal legally-required disclosures of the impacts of climate change are fully and fairly
comrnunicated to the public

e Engage The Public
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Raise public awareness regarding the impacts to public health, safety, our environment and our
economy caused by climate change,

IMPORTANT NOTICE: This e-mail, including any attachments, may he confidential, privileged or otherwise
Jegally protected. Tt s intended only for the addressce., I you received this e-mal in error or from someone who
was not authorized to scnd 1t to you. do not disseminate, copy or otherwisc usc this c-mail or its attachments.
Please notity the sender immediately by reply e-muil and delete the e-mail {rom your system,
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CLIMATE CHANGE COALITION COMMON T AGREEMENT

This Common Interest Agreement (“Agreement™) is entered into by the undersigned
Attorneys General of the States, Commonwealths, and Territories (the “Parties”) who are
interested in advancing their common legal interests in limiting climate change and ensuring the
dissemination of accurate information about climate change. The Parties mutually agree:

1. Common Legal Interests. The Parties share common legal interests with respect
to the following topics: (i) potentially taking legal actions to compel or defend federal measures
to limit greenhouse gas emissions, (ii) potentially conducting investigations of representations
made by companies to investors, consumers and the public regarding fossil fuels, renewable
energy and climate change, (iii) potentially conducting investigations of possible illegal conduct
to limit or delay the implementation and deployment of renewable energy technology,
(iv) potentially taking legal action to obtain compliance with federal and state laws governing the
construction and operation of fossil fuel and renewable energy infrastructure, or
(v) contemplating undertaking one or more of these legal actions, including litigation (“Matters
of Common Interest”).

2. Shared Information. It is in the Parties’ individual and common interests to share
documents, mental impressions, strategies, and other information regarding the Matters of
Common Interest and any related investigations and litigation (“Shared Information™). Shared
Information shall include (1) information shared in organizing a meeting of the Parties on March
29, 2016, (2) information shared at and after the March 29 meeting, pursuant to an oral common
interest agreement into which the Parties entered at the meeting and renewed on April 12, 2016,
and (3) information shared after the execution of this Agreement.

3. Legends on Documents. To avoid misunderstandings or inadvertent disclosure,
all documents exchanged pursuant to this Agreement should bear the legend “Confidential —
Protected by Common Interest Privilege” or words to that effect. However, the inadvertent
failure to include such a legend shall not waive any privilege or protection available under this
Agreement or otherwise. In addition, any Party may, where appropriate, also label documents
exchanged pursuant to this Agreement with other appropriate legends, such as, for example,
“Attorney-Client Privileged” or “Attorney Work Product.” Oral communications among the
Parties shall be deemed confidential and protected under this Agreement when discussing
Matters of Common Interest.

4. Non-Waiver of Privileges. The exchange of Shared Information among Parties—
including among Parties’ staff and outside advisors—does not diminish in any way the
privileged and confidential nature of such information. The Parties retain all applicable
privileges and claims to confidentiality, including the attorney client privilege, work product
privilege, common interest privilege, law enforcement privilege, deliberative process privilege
and exemptions from disclosure under any public records laws that may be asserted to protect
against disclosure of Shared Information to non-Parties (hereinafter collectively referred to as
“Privileges”).
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5. Nondisclosure. Shared Information shall only be disclosed to: (i) Parties; (ii)
employees or agents of the Parties, including experts or expert witnesses; (iii) government
officials involved with the enforcement of antitrust, environmental, consumer protection, or
securities laws who have agreed in writing to abide by the confidentiality restrictions of this
Agreement; (iv) criminal enforcement authorities; (v) other persons, provided that all Parties
consent in advance; and (vi) other persons as provided in paragraph 6. A Party who provides
Shared Information may also impose additional conditions on the disclosure of that Shared
Information. Nothing in this Agreement prevents a Party from using the Shared Information for
law enforcement purposes, criminal or civil, including presentation at pre-trial and trial-related
proceedings, to the extent that such presentation does not (i) conflict with other agreements that
the Party has entered into, (ii) interfere with the preservation of the Privileges, or (iii) conflict
with court orders and applicable law.

6. Notice of Potential Disclosure. The Parties agree and acknowledge that each
Party is subject to applicable freedom of information or public records laws, and nothing in this
Agreement is intended to alter or limit the disclosure requirements of such laws. If any Shared
Information is demanded under a freedom of information or public records law or is subject to
any form of compulsory process in any proceeding (“Request”), the Party receiving the Request
shall: (i) immediately notify all other Parties (or their designees) in writing; (ii) cooperate with
any Party in the course of responding to the Request; and (iii) refuse to disclose any Shared
Information unless required by law.

7. rty discloses Shared Information to a person not
entitled to r Agreement, the disclosure shall be deemed to be
inadvertent construed as a waiver of any Party’s right under

law or this Agreement. Any Party may seek additional relief as may be authorized by law.

8. Independently Obtained Information. Provided that no disclosure is made of
Shared Information obtained pursuant to this Agreement, nothing in this Agreement shall
preclude a Party from (a) pursuing independently any subject matter, including subjects reflected
in Shared Information obtained by or subject to this Agreement or (b) using or disclosing any
information, documents, investigations, or any other materials independently obtained or
developed by such Party.

9. Related Litigation. The Parties continue to be bound by this Agreement in any
litigation or other proceeding that arises out of the Matters of Common Interest.

10, Parties to the Agreement. This Agreement may be executed in counterparts. All
potential Parties must sign for their participation to become effective.

11.  Withdrawal. A Party may withdraw from this Agreement upon thirty days written
notice to all other Parties. Withdrawal shall not terminate, or relieve the withdrawing Party of
any obligation under this Agreement regarding Shared Information received by the withdrawing
Party before the effective date of the withdrawal.

12.  Modification. This writing is the complete Agreement between the Parties, and
any modifications must be approved in writing by all Parties.
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Dated: ma/q '//f

, 2016

Michele Van

Supervising Deputy Attorney General
Consumer Law Section

Office of Attorney General Kamala D. Harris
300 South Spring Street, Suite 1702

Los Angeles, CA 90013

Tel, (213) §97-2000
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Dated: .., 2016

Mafthew I. Leving

Assistant Attorney General
Office of the Attorney General
55 Elm Street

P.O. Box 120

Hartford, CT 06106
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Dated:

2016

Senior Counsel to the Attorney General*

Office of the Attorney General for the District of
Columbia :

441 4th Street N.W, Suite 11008

Washington, D.C. 20001

(202) 724-5568

elizabeth.wilkins@dc.gov

* Admitted to practice only in Maryland. Practicing in the
District of Columbia under the direct supervision of Natalie Q.
Ludaway, a member of the D.C. Bar pursuant to D.C. Court of
Appeals Rule 49(c).
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Dated Z. 2016
James P. Gignac
Environmental and Energy Counsel
Illinois Attorney General's Office
69 W. Washington St., 18th Floor
Chicago, IL. 60602
(312) 814-0660
igignac@atg.state.il.us
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Dated: April 29, 2016

CHRISTOPHE COURCHESNE
Assistant Attorney General

Chief, Environmental Protection Division
One Ashburton Place

Boston, MA 02108
christophe.courchesne@state.ma.us
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Dated

[~

O

2016

N ~——

General
200 Saint Paul Place
Baltimore, Maryland 21202
(410) 576-6311
jauerbach@oag.state.md.us

PagelD 1948
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Dated  Alay S 2016

D. Reid
Assistant Attorney General
Chief, Natural Resources Division
Maine Office of the Attorney General
(207) 626-8545
jerry.reid@maine.gov
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Signature: d LQ

D Olson

Deputy Attorney General

Minnesota Attorney General’s Office

445 Minnesota Street, Suite 900

St. Paul, MN 55101

(651) 757-1370

karen.olson@ag.state.mn.us

10
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Dated:

2

2016

J5T =
JOSEPH A. FOSTER, ATTORNEY GENERAL
K. Allen Brooks, Senior Assistant Attorney General
33 Capitol Street
Concord, NH 03301
(603) 271-3679
allen.brooks@doj.nh.gov

11
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£ b e Dana Y Naestre

Tania Maestas

Deputy Attorney General Civil Affairs
Office of the New Mexico Attorney General
PO Drawer 1508

Santa Fe, NM 87504

12
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Dated

2016

Monica Wagner

Deputy Chief

Environmental Protection Bureau

Office of the Attorney General of New York
120 Broadway, 26" floor

New York, NY 10271

212-416-6351

13
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Dated

29

2016

| Natural Resources Section |
General Division
Oregon Department of Justice
1162 Court St. NE, Salem, OR 97301-4096
971.673.1943 (Tue, Thu, Fri) (Portland)
503.947.4593 (Mon, Wed) (Salem)
503.929.7553 (Mobile)

14
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Dated: ' 2016

S
Special
Rhode Island Department of Attorney General
150 South Main Street Providence, RI 02903
Tel.: (401) 274-4400, Ext. 2400

15
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5/
Dated: May 9, 2016 M K

Rhodes  Ritenour

Deputy Attorney General

Civil Litigation Division

Office of the Attorney General

900 East Main Street

Richmond, VA 23219

Office: (804) 786-6731

E-mail: RRitenour@oag.state.va.us

5 )se
W. Daniel

Deputy Attorney General

Commerce, Environmental, and Technology

Division

Office of the Attorney General

900 East Main Street

Richmond, VA 23219

Office: (804) 786-6053

E-mail: JDaniel@oag.state.va.us

16
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wh
Dated: May LU_, 2016

A
of

34-38 Kronprindsens Gade
GERS Complex, 2nd flr.
St. Thomas, VI 00802
(340) 774-5666. ext. 101
(340) 776-3494 (Fax)
Renee.gumbs{@doj.vi.gov

17
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Dated: q 2016 —

N F,

Assistant Attorney General
Office of the Attorney General
109 State Street

Montpelier, VT 05609-1001
(802)-828-6902
nick.persampieri@vermont.gov

18
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Dated: /—- 2016

Laura atson

Senior Assistant Attorney General

Washington State Office of the Attorney General
(360)-586-6743

Laura.watson@atg.wa.gov

19
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Exhibit E
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/ William Francis Galvin
Secretary of the Commonwealth of Massachusetts

DIRECTIONS Search the Secretary's website

Corporations Division

Business Entity Summary

ID Number: 135409005 | Requestertiicate || [ nNewsean |

Summary for: EXXON MOBIL CORPORATION

The exact name of the Foreign Corporation: EXXON MOBIL CORPORATION

The name was changed from: EXXON CORPORATION on 12-03-1999

Entity type: Foreign Corporation

Identification Number: 135409005

Date of Registration in Massachusetts: 12-01-1972

Last date certain:

Organized under the laws of: State: NJ Country: USA on: 08-05-1882

Current Fiscal Month/Day: 12/31 Previous Fiscal Month/Day: 00/00

The location of the Principal Office:

Address: 5959 LAS COLINAS BOULEVARD
City or town, State, Zip code, Country: IRVING, TX 75039-2298 USA

The location of the Massachusetts office, if any:

Address:
City or town, State, Zip code, Country:

The name and address of the Registered Agent:

Name: CORPORATION SERVICE COMPANY
Address: 84 STATE STREET
City or town, State, Zip code, Country: BOSTON, MA 02109 USA

The Officers and Directors of the Corporation:

Title Individual Name Address ‘

TREASURER ROBERT N. SCHLECKSER ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

SECRETARY JEFF J. WOODBURY ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT NEIL A. CHAPMAN ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT S. JACK BALAGIA ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

SENIOR VICE MARK W. ALBERS ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS

PRESIDENT BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT BRAD W. CORSON ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT JEFF J. WOODBURY ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
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PRESIDENT, CEO & REX W. TILLERSON ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
CHAIRMAN BLVD. IRVING, TX 75039-2298 USA
VICE PRESIDENT LYNNE M. LACHENMYER ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT DAVID S. ROSENTHAL ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT THOMAS R. WALTERS ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT D. G. (JERRY) WASCOM ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

CONTROLLER DAVID S. ROSENTHAL ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT THERESA M. FARIELLO ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT MALCOLM A. FARRANT ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

ASSISTANT JOEL P. WEBB ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS

SECRETARY BLVD. IRVING, TX 75039-2298 USA

SENIOR VICE MICHAEL J. DOLAN ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS

PRESIDENT BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT STEPHEN M. GREENLEE ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT JAMES (JAIME) M. SPELLINGS ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

SENIOR VICE ANDREW P. SWIGER ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS

PRESIDENT BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT ALAN JOHN KELLY ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

SENIOR VICE JACK P. WILLIAMS, JR. ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS

PRESIDENT BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT ROB S. FRANKLIN ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT WILLIAM M. COLTON ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

VICE PRESIDENT MICHAEL G. COUSINS ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR DR. MICHAEL J. BOSKIN ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR PETER BRABECK-LETMATHE ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR URSULA M. BURNS ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR DR. LARRY R. FAULKNER ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR JAY S. FISHMAN ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR HENRIETTA H. FORE ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR KENNETH C. FRAZIER ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR STEVEN S REINEMUND ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR SAMUEL J. PALMISANO ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA

DIRECTOR REX W. TILLERSON ATTN: OFFICE OF THE SECRETARY, 5959 LAS COLINAS
BLVD. IRVING, TX 75039-2298 USA
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BLVD. IRVING, TX 75039-2298 USA

Business entity stock is publicly traded:

The total number of shares and the par value, if any, of each class of stock which this business entity is
authorized to issue:

Total Authorized Total issued and outstanding
Class of Stock Par value per share

’ CNP $ 0.00 9,000,000,000 $ 0.00 8,019,424,434 |

O Consent [ Confidential Data [0 Merger Allowed O Manufacturing

View filings for this business entity:

ALL FILINGS
Amended Foreign Corporations Certificate
Annual Report

Anniial PRannrt - Prafaccinnal
Articles of Consolidation - Foreign and Unregistered Foreign

View filings

Comments or notes associated with this business entity:

William Francis Galvin, Secretary of the Commonwealth of Massachusetts

Terms and Conditions
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NO. 017-284890-16
EXXON MOBIL CORPORATION IN THE DISTRICT COURT OF
Plaintiff,

V.

§

§

§

§

§

§

CLAUDE EARL WALKER, Attorney §
General of the United States Virgin  § TARRANT COUNTY, TEXAS

Islands, in his official capacity, §

COHEN MILSTEIN SELLERS & §

TOLL, PLLC, in its official capacity  §

as designee, and LINDA SINGER, in §

§

§

§

her official capacity as designee,
Defendants. 17TH JUDICIAL DISTRICT

PLEA IN INTERVENTION OF THE
STATES OF TEXAS AND ALABAMA

The States of Texas and Alabama intervene under Rule 60 of the Texas
Rules of Civil Procedure to protect the due process rights of their residents.

I. Background.

At a recent gathering on climate change in New York City, Claude Earl
Walker, Attorney General of the United States Virgin Islands, announced an
investigation by his office (“Investigation”) into a company whose product he
claims “is destroying this earth.” Pl. Compl. Ex. B at 16. A week earlier,
ExxonMobil Corporation, a New Jersey corporation with principal offices in
Texas, was served with a subpoena seeking documents responsive to alleged
violations of the penal code of the Virgin Islands. Id. at § 20, Ex. A at 1. Though
General Walker signed the subpoena, it arrived in an envelope postmarked in

Washington, D.C, with a return address for Cohen Milstein, a law firm that

States’ Plea in Intervention Page 1
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describes itself as a “pioneer in plaintiff class action lawsuits” and “the most
effective law firm in the United States for lawsuits with a strong social and
political component.” Id. at 9 4, 20. ExxonMobil now seeks to quash the
subpoena in Texas state court, asserting, inter alia, that the Investigation
violates the First Amendment and that the participation of Cohen Milstein,
allegedly on a contingency fee basis, is an unconstitutional delegation of
prosecutorial power. See generally id.

The intervenors are States whose sovereign power and investigative and
prosecutorial authority are implicated by the issues and tactics raised herein.
General Walker’s Investigation appears to be driven by ideology, and not law,
as demonstrated not only by his collusion with Cohen Milstein, but also by his
request for almost four decades worth of material from a company with no
business operations, employees, or assets in the Virgin Islands. Id. at § 7. And
it is disconcerting that the apparent pilot of the discovery expedition is a
private law firm that could take home a percentage of penalties (if assessed)
available only to government prosecutors. We agree with ExxonMobil that
serious jurisdictional concerns exist, but to protect the fundamental right of
impartiality in criminal and quasi-criminal investigations, we intervene.

II. Standard for Intervention.

Rule of Civil Procedure 60 provides that “[a]lny party may intervene by

filing a pleading, subject to being stricken out by the court for sufficient cause

on the motion of any party.” TEX. R. C1v. P. 60. “Rule 60 . . . provides . . . that
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any party may intervene” in litigation in which they have a sufficient interest.
Mendez v. Brewer, 626 S.W.2d 498, 499 (Tex. 1982). “A party has a justiciable
Interest in a lawsuit, and thus a right to intervene, when his interests will be
affected by the litigation.” Jabri v. Alsayyed, 145 S.W.3d 660, 672 (Tex. App.—
Houston [14th Dist.] 2004, no pet.) (citing Law Offices of Windle Turley v.
Ghiasinejad, 109 S.W.3d 68, 71 (Tex. App.—Fort Worth 2003, no pet.)). And an
Intervenor is not required to secure a court’s permission to intervene in a cause
of action or prove that it has standing. Guar. Fed. Sav. Bank v. Horseshoe
Operating Co., 793 S.W.2d 652, 657 (Tex. 1990).

There is no pre-judgment deadline for intervention. Tex. Mut. Ins. Co. v.
Ledbetter, 2561 S.W.3d 31, 36 (Tex. 2008). Texas courts recognize an “expansive”
intervention doctrine in which a plea in intervention is untimely only if it is
“filed after judgment.” State v. Naylor, 466 S.W.3d 783, 788 (Tex. 2015)
(quoting First Alief Bank v. White, 682 S.W.2d 251, 252 (Tex. 1984)). There is
no final judgment in this case, thus making the States’ intervention timely.

III. Intervenors Have an Interest in Ensuring Constitutional
Safeguards for Prosecutions of its Residents.

The alleged use of contingency fees in this case raises serious due
process considerations that the intervenors have an interest in protecting.

To begin, government attorneys have a constitutional duty to act
impartially in the execution of their office. The Supreme Court has explained
that attorneys who represent the public do not represent an ordinary party in

litigation, but “a sovereignty whose obligation to govern impartially is as
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compelling as its obligation to govern at all.” Berger v. United States, 295 U.S.
78, 88, (1935).

Contingency fee arrangements cut against the duty of impartiality by
giving the attorney that represents the government a financial stake in the
outcome. Thus, the use of contingency fees is highly suspect in criminal cases
and, more generally, when fundamental rights are at stake. State v. Lead
Indus., Ass’n, Inc., 951 A.2d 428, 476 n. 48 (R.I. 2008) (doubting that contingent
fees would ever be appropriate in a criminal case); Int’l Paper Co. v. Harris
Cty., 445 S.W.3d 379, 393 (Tex. App.—Houston [1st Dist.] 2013, no pet.)
(contingency fees are impermissible in cases implicating fundamental rights).

Here, the Investigation appears to be a punitive enforcement action, as
all of the statutes that ExxonMobil purportedly violated are found in the
criminal code of the Virgin Islands. 14 V.I.C. §§ 551, 605, 834. In addition,
ExxonMobil asserts a First Amendment interest to be free from viewpoint
discrimination. Intervenors, in sum, have a strong interest in ensuring that
contingency fee arrangements are not used in criminal and quasi criminal
cases where a multitude of fundamental rights, including speech, lie in the
balance.

IV. Conclusion and Prayer for Relief.

The States identified herein, Texas and Alabama, by and through this

Iintervention, request notice and appearance, and the opportunity to defend the

rule of law before this Court.
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LUTHER STRANGE
Attorney General of Alabama
501 Washington Ave.
Montgomery, Alabama 36104

Respectfully submitted,

KEN PAXTON
Attorney General of Texas

JEFFREY C. MATEER
First Assistant Attorney General

BRANTLEY STARR
Deputy Attorney General for Legal
Counsel

AUSTIN R. NIMOCKS
Associate Deputy Attorney General for
Special Litigation

/s/ Austin R. Nimocks
AUSTIN R. NIMOCKS
Texas Bar No. 24002695

Special Litigation Division
P.O. Box 12548, Mail Code 001
Austin, Texas 78711-2548

ATTORNEYS FOR INTERVENORS
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CERTIFICATE OF SERVICE

| hereby certify that a true and correct copy of the foregoing pleading has been
served on the following counsel of record on this 16th day of May, 2016, in accordance
with Rule 21a of the Texas Rules of Civil Procedure, electronically through the electronic
filing manager:

Patrick J. Conlon
patrick.j.conlon@exxonmobil.com
Daniel E. Bolia
dani€l.e.bolia@exxonmobil.com
1301 Fannin Street

Houston, TX 77002

Theodore V. Wélls, Jr.

twell s@paulweiss.com

Michele Hirshman

mhirshman@paulwei ss.com

Daniel J. Toal

dtoal @paulweiss.com

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON, LLP

1285 Avenue of the Americas

New York, NY 10019-6064

Justin Anderson
janderson@paulweiss.com

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON, LLP

2001 K Street, NW

Washington, D.C. 20006-1047

Ralph H. Duggins
rduggins@canteyhanger.com
Philip A. Vickers
pvickers@canteyhanger.com
Alix D. Allison
aallison@canteyhanger.com
CANTEY HANGER LLP
600 W. 6th St. #300

Fort Worth, TX 76102
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Nina Cortell

nina.cortell @haynesboone.com
HAYNES & BOONE, LLP
301 Commerce Street

Suite 2600

Fort Worth, TX 76102

Counsel for Exxon Mobil Corporation

Cohen Milstein Sellers & Toll PLLC
Isinger@cohenmilstein.com

1100 New York Avenue, N.W.
Suite 500, West Tower

Washington, D.C. 20005

Linda Singer, Esqg.
|singer@cohenmilstein.com

Cohen Milstein Sellers & Toll PLLC
1100 New York Avenue, N.W.
Suite 500, West Tower

Washington, D.C. 20005

Claude Earl Walker, Esqg.
claude.walker@doj.vi.gov

Attorney General

3438 Kronprindsens Gade

GERS Complex, 2nd Floor

St. Thomas, U.S. Virgin Islands 00802

/s/ Austin R. Nimocks

Austin R. Nimocks

Associate Deputy Attorney General for
Specia Litigation
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I INTRODUCTION

Petitioner Exxon Mobil Corporation (“ExxonMobil”) has filed an emergency motion
under G.L. c. 93A, § 6(7) to set aside or modify Civil Investigative Demand No. 2016-EPD-36
issued by the Attorney General’s Office (the “CID”).! The CID commands ExxonMobil to
produce 40 years of corporate documents related to climate change, notwithstanding the absence
of any reason to believe that ExxonMobil engaged in conduct that would subject it to liability in
Massachusetts under the relevant statutes.> The CID was issued on April 19, 2016, according to
a plan devised by partisan public officials, climate change activists, and plaintiffs’ side
environmental attorneys.> The public officials made their intentions known at a highly
publicized joint press conference held on March 29, 2016.* There, a coalition of attorneys
general announced their frustration with what they viewed as insufficient congressional action on
climate change and pledged to use law enforcement tools “creatively” and “aggressively,” not to
investigate violations of law, but to impose their preferred policy response to climate change.’

Attorney General Maura T. Healey (the “Attorney General”), a member of that coalition,
shared these concerns, emphasizing her “moral obligation” to “speed our transition to a clean
energy future” by “sound[ing] the alarm” and holding accountable fossil fuel companies that
allegedly failed to disclose the risks of climate change.® To advance this shared agenda on
climate change policy, the Attorney General announced that she “too, ha[d] joined in

investigating the practices of ExxonMobil.”” She then unambiguously revealed her preordained

ExxonMobil has submitted an Appendix in Support of its Petition and Emergency Motion. The Appendix
contains the affidavits and exhibits referenced in this Memorandum.

Ex. B at App. 23-51.

See Ex. C at App. 63.

Ex. A at App. 2-21.

Id. at App. 3.

1d. at App. 13-14.

1d. at App. 14.

R - NV I NV )
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conclusion regarding the outcome of the investigation, stating: “We can all see today the
troubling disconnect between what Exxon knew . . . and what the company . . . chose to share
with investors and with the American public.”®

The CID is a product of this misguided enterprise to target ExxonMobil for its
participation in public discourse on climate change policy. Because the investigation and the
CID has infringed, is infringing, and will continue to infringe ExxonMobil’s federal
constitutional rights, ExxonMobil has requested a preliminary injunction barring enforcement of
the CID.” ExxonMobil sought that relief in the United States District Court for the Northern
District of Texas, which has jurisdiction to hear ExxonMobil’s constitutional claims arising from
the Attorney General’s efforts to commit constitutional torts against ExxonMobil in Texas. This
Court, by contrast, lacks personal jurisdiction over ExxonMobil in connection with any violation
of law contemplated by the Attorney General’s investigation. The absence of personal
jurisdiction over ExxonMobil in connection with any claims that have been identified by the
Attorney General is reason enough to set aside the CID.

For the sole purpose of protecting its rights and preserving its objections, however,
ExxonMobil requests that, if this Court determines that it can exercise personal jurisdiction over
ExxonMobil, it (1) recuse the Attorney General’s Office and appoint an independent investigator
and (2) set aside, modify, or issue a protective order concerning the CID. This relief is
appropriate because the Attorney General is impermissibly biased against ExxonMobil and has
violated ExxonMobil’s constitutional, statutory, and common law rights. Moreover, in view of
the pending federal action, judicial economy warrants a brief stay of these proceedings pending a

ruling on ExxonMobil’s application for a preliminary injunction in federal court.

8 Id. at App. 13.
®  Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.

2
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II. STATEMENT OF FACTS

A. The Attorney General’s Misuse of Law Enforcement Tools

The CID is the result of a coordinated campaign of partisan state officials urged on by
climate change activists and privately interested attorneys. This campaign first exposed itself to
the public on March 29, 2016, when the New York Attorney General hosted a press conference
in New York City, featuring the remarks of private citizen and former Vice President Al Gore,
with certain other attorneys general as the self-proclaimed “AGs United For Clean Power.”!°
The attorneys general, calling themselves “the Green 20” (a reference to the number of
participating attorneys general), explained that their mission was to “com[e] up with creative
ways to enforce laws being flouted by the fossil fuel industry.”!! Expressing dissatisfaction with
what they perceived to be “gridlock in Washington” regarding climate-change policy, the New
York Attorney General said that the coalition had to work “creatively” and “aggressively” to
advance that agenda.'> Former Vice President Gore went on to condemn those who question the
sufficiency or cost-effectiveness of renewable energy sources, faulting them for “slow[ing] down
this renewable revolution” by “trying to convince people that renewable energy is not a viable
option.”!?

During her turn at the podium, the Attorney General articulated her view that “there’s
nothing we need to worry about more than climate change,” and that she has “a moral obligation

to act” to alleviate the threat to “the very existence of our planet.”'* She therefore pledged to

“address climate change and to work for a better future”!> by investigating ExxonMobil.!® She

10 Ex. A at App. 2-21.
' Id. at App. 3.

2

13 Id. at App. 10.

14 Id. at App. 13.

15 Id. at App. 14.

16 Id. at App. 13.
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also contemporaneously reported the findings of her investigation, before ExxonMobil had even
received the CID, stating:
Fossil fuel companies that deceived investors and consumers about the dangers of
climate change should be, must be, held accountable. That’s why I, too, have joined
in investigating the practices of ExxonMobil. We can all see today the troubling

disconnect between what Exxon knew, what industry folks knew, and what the
company and industry chose to share with investors and with the American public.!”

This results-oriented approach to investigating fossil fuel companies and ExxonMobil
struck a discordant note with those who rightfully expect government attorneys to conduct
themselves in a neutral and unbiased manner. It was evident that the Attorney General and the
other attorneys general had prejudged the very investigation they proposed to undertake,
prompting one reporter to question whether the press conference and these investigations were
»18

“publicity stunt[s].

B. In Closed-Door Meetings, the Green 20 Plotted with Climate Activists and
Plaintiffs’ Lawyers

The impropriety of the attorneys general’s public statements was compounded by what
they said behind closed doors during two presentations held the morning of the press
conference.!” Peter Frumhoff, the director of science and policy for the Union of Concerned
Scientists, an organization that criticizes entities that “downplay and distort the evidence of
climate change,” gave the first presentation on the “imperative of taking action now on climate
change.”?® The second presentation—on “climate change litigation”?!—was led by Matthew
9922

Pawa of Pawa Law Group, which boasts of its “role in launching global warming litigation.

For years, Frumhoff and Pawa have sought to initiate legal actions against fossil fuel

7 Id.

18 Id. at App. 18.

19 Ex.M at App. 132-33.

20 Id. at App. 133; Ex. P at App. 155.
2l Ex. M at App. 133.

22 Ex.Rat App. 166.

MTD App. 098



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 106 of 130 PagelD 1983

companies to promote their partisan agenda and to generate private benefit. In 2012, Frumhoff
hosted and Pawa presented at a conference, in which the attendees discussed at considerable
length “Strategies to Win Access to Internal Documents” of companies like ExxonMobil and
noted that “a single sympathetic state attorney general might have substantial success in bringing
key internal documents to light.”*3 Indeed, attendees were “nearly unanimous” regarding “the
importance of legal actions, both in wresting potentially useful internal documents from the
fossil fuel industry and, more broadly, in maintaining pressure on the industry that could
eventually lead to its support for legislative and regulatory responses to global warming.”?*

The attorneys general at the press conference understood that the participation of
Frumhoff and Pawa, if reported, could expose the private, financial, and political interests behind
the investigations. When The Wall Street Journal called Pawa the next day, the environmental
bureau chief at the New York Attorney General’s Office told Pawa, “[m]y ask is if you speak to
the reporter, to not confirm that you attended or otherwise discuss the event” in order to conceal

from the press and public Pawa’s presence at the meeting.

C. The CID’s Burdensome Demands and Targeting of Perceived Dissent

Three weeks after the press conference, on April 19, 2016, the Attorney General’s Office
served the CID on ExxonMobil.?® Spanning 25 pages and containing 38 broadly worded
document requests, the CID requests essentially all of ExxonMobil’s documents related to
climate change dating back, in some instances, to 1976. For example, the CID requests all
documents concerning ExxonMobil’s “research efforts to study CO> emissions” and their effects

on the climate since 1976.27 Some of the more specific requests are more troubling than the

23 Ex. C at App. 63.

24 Ex. D at App. 89.

% Id

26 Ex. B at App. 23.

27 Id. at App. 34 (Request No. 1); see also App. 34-35 (Request Nos. 2-4).

5
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overly broad ones because they appear to target groups holding views with which the Attorney
General disagrees. The CID demands that ExxonMobil produce all climate change related
documents concerning its discussions with 12 named organizations,® all of which have been
identified by environmental advocacy groups as holding views on climate change with which
they disagree.?’ By stark contrast, the CID does not seek production of ExxonMobil’s
communications with organizations that have expressed views on climate change with which she
agrees.

D. ExxonMobil’s Lack of Relevant Conduct in Massachusetts

According to the CID, the Attorney General’s investigation concerns ExxonMobil’s
alleged violation of G.L. c. 93A, § 2,3 which prohibits “unfair or deceptive acts or practices” in
“trade or commerce” and has a four-year statute of limitations. See G.L. c. 93A, § 2(a); G.L. c.
260, § SA. It specifies two types of transactions under investigation: (1) ExxonMobil’s
“marketing and/or sale of energy and other fossil fuel derived products to consumers in the
Commonwealth,” and (2) ExxonMobil’s “marketing and/or sale of securities” to Massachusetts
investors.’!

During the limitations period, however, ExxonMobil has not engaged in the type of
Massachusetts-based trade or commerce out of which any violation of G.L. c. 93A, § 2, as
alleged in the CID, could arise. In that time, ExxonMobil has not sold fossil fuel derived

products to Massachusetts consumers,*? and it has not marketed or sold any securities to the

2 Id. at App. 35 (Request No. 5).

2 Affidavit of Justin Anderson, dated June 14, 2016 (“Anderson Aff.”) § 3.

30 Ex. B. at App. 23.

3o

32 Affidavit of Geoffrey Grant Doescher, dated June 10, 2016 (“Doescher Aff.”) §3-4. Service stations selling fossil
fuel derived product under an “Exxon” or “Mobil” banner are owned and operated independently. /d.

6
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general public in Massachusetts.*> Moreover, ExxonMobil has made no statements concerning
climate change in the limitations period that could give rise to fraud as identified in the CID.
Importantly—for more than a decade—ExxonMobil has publicly acknowledged that climate
change presents significant risks that could affect its business. ExxonMobil’s 2006 Corporate
Citizenship Report, for example, expressly recognized that “the risk to society [posed by]
greenhouse gas emissions could prove significant” and that “strategies that address the risk need
to be developed and implemented.”>*

E. ExxonMobil’s Motion for a Preliminary Injunction in Federal Court

On June 15, 2016, ExxonMobil filed a complaint in the U.S. District Court for the
Northern District of Texas and a motion for a preliminary injunction against enforcement of the
CID because it violates ExxonMobil’s federal constitutional rights.*> The federal court in Texas
has jurisdiction because a substantial part of the events giving rise to ExxonMobil’s federal
constitutional claims occurred there.

III. ARGUMENT

A. There Is No Personal Jurisdiction Over ExxonMobil

The Court should set aside the CID because this Court has no general or specific personal
jurisdiction over ExxonMobil in connection with any violation of law contemplated by the
Attorney General’s investigation.>® ExxonMobil is incorporated in New Jersey, headquartered in

Texas, and maintains all of its central operations in Texas.>” It cannot be “regarded as at home”

33 Affidavit of Robert Luettgen, dated June 14, 2016 (“Luettgen Decl.”) at § 7. During the limitations period,

ExxonMobil has sold short-term, fixed-rate notes in Massachusetts in specially exempted commercial paper

transactions. See G.L. c. 110A, § 402(a)(10); see also 15 U.S.C. § 77c(a)(3). These notes, which mature in 270

days or less, were sold to institutional investors, not individual consumers. Luettgen Aff. 4 9-10.

Ex. F at App. 104; see also Ex. W at App. 189 (stating that the “risks of global climate change” “have been, and

may in the future” continue to impact its operations).

35 Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.

36 Counsel for ExxonMobil have filed a special appearance to make this motion to set aside the CID; ExxonMobil
does not consent to jurisdiction through this emergency motion.

37 Luettgen Aff. Y 5-6.

34
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in Massachusetts, and is thus not subject to general jurisdiction there. See Daimler AG v.
Bauman, 134 S. Ct. 746, 760 (2014).

ExxonMobil is also not subject to specific jurisdiction in Massachusetts because it has no
“suit-related” contacts with Massachusetts. See Walden v. Fiore, 134 S. Ct. 1115, 1121-23
(2014). It is inconceivable that ExxonMobil deceived Massachusetts consumers or investors
during the limitations period. In the past five years, ExxonMobil has neither (1) sold fossil fuel
derived products to consumers in Massachusetts, nor (2) owned or operated a single retail store
or gas station in the Commonwealth.*® As to the sale of securities, ExxonMobil has not issued
any form of equity for sale to the general public in Massachusetts in the past five years.*
Furthermore, ExxonMobil’s only sales of debt in the past decade were to underwriters residing
outside Massachusetts.*’ Those sales fall outside the ambit of the CID, which states that it is
investigating the sale of securities to “investors in the Commonwealth.” Because the
Constitution prohibits the exercise of personal jurisdiction over a foreign corporation with no in-
state, suit-specific contacts, the Court should set aside the CID. See Walden, 134 S. Ct. at 1121-
23.

B. The Court Should Disqualify the Attorney General and her Office and
Appoint an Independent Investigator

If the Court were to determine that it can exercise personal jurisdiction over ExxonMobil,
it nevertheless should disqualify the Attorney General and her Office from conducting this
investigation because the Attorney General’s public remarks demonstrate that she has

predetermined the outcome of the investigation and is biased against ExxonMobil. ExxonMobil

3 Doescher AfT. 9 3-4.

3 Luettgen Aff. q 8.

40 Ex. B at App. 23. This is subject to the one exception discussed above—i.e., short-term fixed-rate notes, which
ExxonMobil has sold to a handful of sophisticated institutions in the Commonwealth. See supra n.33.

8
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recognizes that it is not immune from legitimate governmental inquiries. But, like any other
company, it is entitled to an inquiry conducted by a fair, impartial, and evenhanded investigator.

The Attorney General’s statements at the Green 20 press conference reveal a partisan bias
that disqualifies her and her Office from serving as disinterested investigators. Article XXIX of
the Declaration of Rights guarantees the “impartial interpretation of the laws, and administration
of justice.” Due process safeguards are abridged where a state official’s prejudicial comments
indicate bias and a predisposition over a pending matter. See Doe v. Sex Offender Registry Bd.,
84 Mass. App. Ct. 537, 541-43 (2013) (vacating administrative board’s order as violative of
plaintiff’s due process rights because hearing examiner’s comments demonstrated his bias
against plaintiff and his prejudicial predisposition of the matter); see also Ott v. Bd. of Reg. in
Medicine, 276 Mass. 566, 574 (1931) (affirming order vacating administrative board’s decision
based, in part, on board’s adverse remarks about petitioner that were “incompatible with an open
and an unbiased mind”). Moreover, “[a] prosecuting attorney’s obligation is to secure a fair and
impartial trial for the public and for the defendant.” Commonwealth v. Ellis, 429 Mass. 362, 367
(1999). Because a “prosecutor has considerable discretion, the exercise of which in most
instances is outside the supervision of a judge,” she “may not compromise h[er] impartiality.”
Id. at 367-68. The rules governing disqualification are designed “to avoid even the appearance
of impropriety.” Pisa v. Commonwealth, 378 Mass. 724, 728-29 (1979) (emphasis added).

The Attorney General’s conclusory comments concerning ExxonMobil and the fossil fuel
industry create just such “an appearance of impropriety,” undermining public confidence in any
investigation conducted by her office. Pisa, 378 Mass. at 728-29. The Attorney General
revealed personal and partisan bias against ExxonMobil by invoking her “moral obligation” to

act because, “in [her] view, there’s nothing we to need to worry about more than climate
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4 While the Attorney General is certainly entitled to her policy views, she must not

change.
allow them to impair her impartiality. But a lack of impartiality is exactly what her comments at
the Green 20 conference indicate. The Attorney General took aim at “certain companies, certain
industries [that] may not have told the whole story, leading many to doubt whether climate
change is real and to misunderstand and misapprehend the catastrophic nature of its impacts.”*?
And then, before even serving the CID, she announced to the public the preordained conclusion
of her investigation: “We can all see today the troubling disconnect between what Exxon knew
... and what the company . . . chose to share with investors and with the American public.”*

Statements of this kind are entirely inconsistent with the impartiality that Massachusetts
law and fundamental principles of fairness require of law enforcement officers vested with the
power to investigate, prosecute, and punish. See Borman v. Borman, 378 Mass. 775, 788 (1979).
Moreover, the Attorney General’s bias against ExxonMobil violates ExxonMobil’s due process
right to a disinterested investigator under Article XII of the Massachusetts Constitution. Due
process guarantees ExxonMobil a prosecutor who neither is nor “appear[s] to be influenced” by
“her personal interests.” Ellis, 429 Mass. at 371 (1999).

Importantly, the rules governing disqualification do not require a showing of the
probabilities of actual harm or prejudice in the absence of disqualification. See Pisa, 378 Mass.
at 728. Rather, “[t]he rules are applied not only to prevent prejudice to a party, but also to avoid
even the appearance of impropriety.” See id. Nonetheless, ExxonMobil would be prejudiced by

allowing the Attorney General or any of her subordinates, who are well aware of the Attorney

General’s public statements and personal bias, to conduct a results-oriented investigation.

41 Ex. A at App. 13.
21
B
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Consequently, this Court should disqualify the Attorney General’s Office and appoint an
independent investigator, who is not paid on a contingency-fee basis, to determine whether an
investigation is warranted and, if so, to conduct the investigation.

C. The CID and the Investigation Violate ExxonMobil’s Constitutional,
Statutory, and Common Law Rights

Should the Court find that it can exercise personal jurisdiction, it nevertheless should set
aside, modify, or issue a protective order concerning the CID because the CID violates
ExxonMobil’s constitutional, statutory, and common law rights, as well as the standards set forth
in Mass. R. Civ. P. 26(c). See G.L. c. 93A, § 6(7).

1. The CID and the Investigation Violate ExxonMobil’s Free Speech
Rights under Article XVI

The CID is a direct and deliberate assault on ExxonMobil’s right under Article XVI of
the Massachusetts Constitution to participate in a public debate over climate change policy. The
Attorney General has burdened ExxonMobil’s right to participate in that debate in two ways.
First, as her comments at the press conference and the CID itself make clear, the Attorney
General has chosen to regulate ExxonMobil’s speech because she disagrees with ExxonMobil’s
views about how the United States should respond to climate change. Second, the CID
impermissibly intrudes on ExxonMobil’s political speech.

(a) The CID Is an Impermissible Content-Based Discrimination

Article XVI forbids state officials from regulating speech because of its “message, its
ideas, its subject matter, or its content.” Commonwealth v. Lucas, 472 Mass. 387, 392 (2015).
Such regulation is “presumptively invalid,” meaning that the government bears the burden of
showing that such a regulation is narrowly tailored to serve a compelling state interest. /d. at
395.

The same statements that disqualify the Attorney General from serving as a disinterested

11
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prosecutor also reveal that the CID is an impermissible content-based regulation of
ExxonMobil’s speech. The Attorney General and the other speakers at the press conference left
no doubt that their decision to target ExxonMobil for investigation followed from their
disagreement with the company’s perceived views concerning which policies the United States
should implement in response to climate change. The Attorney General herself characterized the
investigation as one aspect of her campaign “to address climate change,” and remedy “the
problem . . . of public perception,” by “holding accountable those who have needed to be held
accountable for far too long.”**

The CID’s demands confirm these impermissible motives because they expressly target
organizations holding views about climate change or climate change policy with which the
Attorney General disagrees. The CID requests ExxonMobil’s documents and communications
with 12 named organizations,* all of which have been identified by advocacy organizations as,
at times, opposing the views and policies favored by those advocacy organizations with respect
to climate change science or policy.*® A state official’s targeting of speakers based on their
views is improper content-based discrimination. Cf. In re Roche, 381 Mass. 624, 637 (1980).
Because that is precisely what the Attorney General has done here through the issuance of the

CID, the CID is presumptively invalid.

(b) The CID Impermissibly Probes ExxonMobil’s Political Speech

Political speech concerning how a government should operate is “at the very heart” of
speech protected by Article XVI. See Associated Indus. of Mass. v. Attorney Gen., 418 Mass.
279, 287-88 (1994). This protection is no less stringent when the speaker is a corporation rather

than a person. See id. at 288. State action that infringes on political speech is subject to strict

44 Id. at App. 13-14.
4 Ex. B at App. 35 (Request No. 5).
46 Anderson AfT. § 3.

12
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scrutiny. See id. at 289.

The CID impermissibly infringes ExxonMobil’s political speech. It requires ExxonMobil
to produce documents that reflect its participation in the long-running and still unfolding national
debate about the most appropriate policy approach the United States should take in response to
the risks of climate change. The CID effectively demands all of ExxonMobil’s communications
and documents related to the subject of climate change. For example, it compels ExxonMobil to
produce any and all documents related to ExxonMobil’s speeches, press releases, SEC filings,
papers, and presentations about climate change.*’ It also requests virtually all of ExxonMobil’s
research related to climate change since 1976.*® Research of that kind is indispensable to
determining what the proper policy response to climate change is, and it therefore falls
comfortably within the protections of Article XVI.

(¢) The CID Is Not Narrowly Tailored

Because the CID infringes ExxonMobil’s speech in two significant ways, the Attorney
General bears the burden of showing that the CID’s demands are narrowly tailored to achieve a
compelling state interest. See Lucas, 472 Mass. at 398. She cannot meet this burden. The only
interest that the Attorney General discussed at the press conference was her “moral obligation” to
combat climate change by identifying and suppressing the speech of fossil fuel companies that
stand in the way of that goal.** Far from qualifying as a compelling interest, the Attorney
General’s desire to target companies that hold views with which she disagrees is itself illegal.

Even if the Attorney General could identify a compelling state interest, the CID is not
narrowly tailored to advance any such interest. The CID’s overly broad and unduly burdensome

demands for, inter alia, 40 years of research into climate change cannot possibly qualify as

47 See Ex. B at App. 34-41 (Request Nos. 2-4, 8-12, 14-17, 19, 22, 32).
48 See id. at App. 34-35 (Request Nos. 1-4).
4 See Ex. A at App. 13-14.
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narrowly tailored. Indeed, such requests would not survive even an ordinary motion to quash, let
alone the searching inquiry required where free speech rights are threatened. See, e.g., Cardone
v. Pereze, No. 01-P-92, 2003 WL 118605, *4 (Mass. App. Ct. Jan. 14, 2003) (affirming denial of
motion to compel a request for “all documents relating to all services, billings, and accounts of
the fertility center covering four and one-half years”).

(d) The CID Is an Impermissible Form of Official Harassment

The Attorney General’s public statements also demonstrate that the CID is being wielded
as an improper tool of official harassment. A government agency must not employ “harassing
tactics unjustified by the requirements of sober investigation.” Ward v. Peabody, 380 Mass. 805,
814 (1980). Courts, therefore, have broad discretion to set aside a civil investigative demand if it
was issued to harass an entity for expressing a particular point of view. See In re Roche, 381
Mass. 636-37; Cronin v. Strayer, 392 Mass. 525, 536 (1984).

As described in Section II1.C.1, the Attorney General’s statements indicate that
ExxonMobil was targeted based on its speech. State actors’ attempts to “chill a particular point
of view,” amount to official harassment, and courts may refuse to order the production of
materials demanded for that unlawful reason.>® In re Roche, 381 Mass. at 636-37 (internal
quotation marks omitted).

2. The CID’s Demands Are Irrelevant and Unduly Burdensome

The CID is itself defective in its entirety because it launches a baseless fishing
expedition, demanding unreasonable volumes of materials of no relevance to the violations
purportedly under investigation. Because the Massachusetts Constitution, G.L. ¢. 93A, § 6, and

rules of civil procedure prohibit such dragnet investigations, the Court should set aside the CID.

0 For the same reasons, the Attorney General’s issuance of the CID constitutes an abuse of process. See Jones v.

Brockton Pub. Mkts., Inc., 369 Mass. 387, 389 (1975).

14
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(a) The CID’s Irrelevant Demands Are Arbitrary and Capricious
When the Attorney General “believes” that a corporation has violated G.L. c. 93A, § 2,

she is authorized to request materials that are “relevant” to the alleged violation of law. See G.L.
c. 93A, § 6(1). The Attorney General may not, however, “act arbitrarily or in excess of [her]
statutory authority.” CUNA Mut. Ins. Soc. v. Attorney Gen., 380 Mass. 539, 542 n.5 (1980).
When analyzing whether a government agency’s action was arbitrary and capricious, a court
must examine whether the agency action “was authorized by the governing statute . . . in light of
the facts.” Fafard v. Conservation Comm’n of Reading, 41 Mass. App. Ct. 565, 568 (1996).

Here, the Attorney General has acted arbitrarily and in excess of her authority because
the CID was issued in “willful . . . disregard of [the] facts” that ExxonMobil has engaged in no
trade or commerce in Massachusetts during the relevant statute of limitations period which could
potentially give rise to liability for the state-law claims alleged in the CID. Long v. Comm’r of
Pub. Safety, 26 Mass. App. Ct. 61, 65 (1988). See Section III.A. Because the materials sought
are plainly irrelevant to any conceivable claim under G.L. c. 93A identified in the CID, the CID
violates the statutory requirement that an Attorney General may seek only those documents that
are “relevant” to a “valid investigation.” In re Yankee Milk, Inc., 372 Mass. 353,357 (1977)
(discussing G.L. c. 93A, § 6(1)); see also Harmon Law Offices, P.C. v. Attorney Gen., 83 Mass.
App. Ct. 830, 837 (2013).

(b) The Attorney General’s Fishing Expedition Is Impermissible

For similar reasons, the CID’s demands constitute a baseless fishing expedition in
violation of ExxonMobil’s Article XIV rights. Pursuant to Article XIV, “unreasonable” civil
investigative demands “must be quashed or modified.” See Fin. Comm’n of City of Bos. v.
McGrath, 343 Mass. 754, 764-65 (1962). This restriction bars the government from “fish[ing]”

into the records of an entity until it has “caught something.” Commonwealth v. Torres, 424

15
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Mass. 153, 161 (1997); see also Commonwealth v. Dwyer, 448 Mass. 122, 145 (2006) (barring
baseless “fishing expeditions for possibly relevant information™).

This roving investigation contravenes the prohibition on fishing expeditions. First, the
CID requires ExxonMobil to produce documents that bear no relation to ExxonMobil’s trade or
commerce in the Commonwealth. See Sections III.A, II1.B. Second, the Attorney General’s
stated theory, that ExxonMobil “deceived investors and consumers about the dangers of climate

change™!

lacks a factual basis. For the last decade, ExxonMobil has publicly “recognize[d] that
the risk to society posed by greenhouse gas emissions may prove significant,” that “action is
justified now,”? and that the “risks of global climate change” “have been, and may in the future”
continue to impact its operations.’>> The CID lacks any legitimate investigatory purpose and

must be set aside.

(¢) The CID Imposes an Undue Burden on ExxonMobil

A civil investigative demand issued pursuant to G.L. c. 93A, § 6(7) must not place an
undue burden on its recipient. See In re Yankee Milk, 372 Mass. at 360-61 (citing G.L. c. 93A,
§ 6(5)); see also G.L. c. 93A, § 6(7) (incorporating the standards of Mass. R. Civ. P. 26(c),
including that a discovery request must now impose an “undue burden or expense” on a party).
A civil investigative demand imposes an undue burden if it requests a “quantum of material” that
“exceed[s] reasonable limits.” In re Yankee Milk, 372 Mass. at 360-61.

Here, the CID demands 40 years of documents, despite the four-year statute of limitations
applicable to the alleged violation. A state agency may not request documents over “such a long

period of time as to exceed reasonable limits.” Gardner v. Mass. Tpk. Auth., 347 Mass. 552, 561

S Ex. A at App. 13.

32 Ex. E at App. 94; see also Ex. F at App. 104 (“Because the risk to society and ecosystems from rising greenhouse
gas emissions could prove to be significant, strategies that address the risk need to be developed and
implemented.”).

3 Ex. W at App. 188-89.
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(1964) (internal quotation marks omitted). For example, in Makrakis v. Demelis, the court held
that a request for records over a 22-year period placed “an unreasonable burden” on the recipient
because it was “not limited to a narrow time frame.” No. 09-706-C, 2010 WL 3004337, at *2
(Mass. Super. Ct. July 15, 2010); see also In re United Shoe Machinery Corp., 7 F.R.D. 756, 757
(D. Mass. 1947) (reducing subpoena requesting documents dating back 27 years to just 10 years,
which “seem[ed] to be the longest period of time which has been allowed by any court” at that
time). Similarly, an agency may not request documents “beyond the relevant time period” of an
action. See Donaldson v. Akibia, Inc., No. 03CV1009E, 2008 WL 4635848, at *15 (Mass.
Super. Ct. Aug. 30, 2008).

In contravention of these holdings, the CID requests all documents and communications
since 1976 concerning ExxonMobil’s “research efforts to study CO; emissions” and their effects
on the climate.>® The CID also requests all documents since 1976 concerning the papers and
presentations given by three ExxonMobil scientists and all documents since 1997 concerning an
ExxonMobil executive’s statements about climate change.” Even the requests that seek
ExxonMobil’s documents over the past six to ten years>® exceed reasonable limits in light of the
four-year statute of limitations. At a minimum, the CID must be modified to limit the scope of
its demands to the four-year limitations period.

(d) The CID Lacks Proper Specificity

The lack of specificity of the CID’s document requests also violates Massachusetts
restrictions on civil investigative demands. Under G.L. c. 93A, § 6(4), a civil investigative
demand must be set aside if it fails to describe with “reasonable specificity” the documents

sought “so as to fairly indicate the material demanded.” See In re Yankee Milk, 372 Mass. at

3 Ex. B at App. 34 (Request No. 1).
5 Id. at App. 34-36 (Request Nos. 2-4, 8).
6 See, e.g., id. at App. 34-42 (Request Nos. 5, 9-35, 37-38).
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361. A civil investigative demand that seeks “all classes of records” on a single topic “without
limitation” fails this requirement, as does a request for documents related to a vague or generic
topic. See Commr of Revenue v. Boback, 12 Mass. App. Ct. 602, 603 n.2 & 610 (1981).

The CID suffers from both flaws. It fails to properly specify the material demanded by
seeking essentially all documents related to climate change. In addition, several of the demands
are impermissibly vague, seeking, for instance, documents and communications related to
ExxonMobil’s “awareness,” “internal considerations,” and “decision making” with respect to
certain climate change matters, and “information exchange” with “other companies and/or
industry groups representing energy companies.”’ See Enargy Power (Shenzhen) Co. v.
Xiaolong Wang, No. 13-11348-DJC, 2014 WL 4687542, at *3 (D. Mass. Sept. 17, 2014) (noting
that a document request that “call[s] for all” documents related to a broad topic “without any

restriction as to the subject matter of” that topic because such a request is “overly broad”).

(e) The CID Improperly Demands the Production of Privileged
Documents

Massachusetts courts protect entities from compelled disclosure of documents protected
by privilege, such as the attorney-client privilege, work product, and the First Amendment
privilege. See, e.g., In re Reorganization of Elec. Mut. Liab. Ins. Co., Ltd. (Bermuda), 425 Mass.
419, 421 (1997) (attorney-client privilege); Ward, 380 Mass. at 817 (work product); In re Roche,
381 Mass. at 632 (First Amendment privilege). While the CID contains provisions requiring
documentation if ExxonMobil withholds a document based on privilege, it does not affirmatively
state that ExxonMobil may withhold privileged documents. ExxonMobil therefore requests that

if the CID is not set aside, it should be modified or a protective order should be issued to prevent

ST Id. at App. 35-36, 39-40 (Request Nos. 7-8, 18, 23); see also id. at App. 39 (Request Nos. 18, 20 (requesting
information about ExxonMobil’s “marketing decisions”)).
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the disclosure of privileged information.

D. The Court Should Stay Adjudication of this Motion Pending Resolution of
the Related Federal Action

ExxonMobil’s motion for a preliminary injunction is now pending in the United States
District Court for the Northern District of Texas.® If granted, the relief sought in that action
would render this Petition and motion moot. This Court should therefore stay adjudication of
this motion, pending decision in the earlier-filed action.

Courts presume that a second action should be stayed or dismissed when it seeks relief
that would be redundant of the relief sought in an earlier-filed suit. See Ethicon Endo-Surgery,
Inc. v. Pemberton, No. 10-3973-B, 2010 WL 5071848, at *3 (Mass. Super. Ct. Oct. 27, 2010).
When determining whether special circumstances justify permitting the second suit to proceed,
courts consider: “judicial and litigant economy, the just and effective disposition of disputes, the
possible absence of jurisdiction over all necessary desirable parties, as well as a balancing of
conveniences that may favor the second forum.” Id.

Here, ExxonMobil has moved in federal court in Texas for a preliminary injunction
barring the enforcement of the CID. That action was filed first, presented to a court with
jurisdiction over the matter, and raises important constitutional claims. A presumption thus
attaches in favor of permitting the federal court to adjudicate that motion before this Court takes
any action here. See Mun. Lighting Comm’n v. Stathos, 13 Mass. App. Ct. 990, 991 (Mass. App.
Ct. 1982); see also Seidman v. Cent. Bancorp, Inc., No. 030547BLS, 2003 WL 369678, at *2-3
(Mass. Super. Ct. Feb. 3, 2003) (staying a later filed Massachusetts state court action in light of
an earlier filed action in Massachusetts federal court).

None of the relevant factors rebuts this presumption. First, it is expected that the federal

8 Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.
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court will promptly resolve the pending motion. Second, the federal court is “fully capable of
furnishing complete relief to the parties,” so it can justly and effectively resolve ExxonMobil’s
motion. See Stathos, 13 Mass. App. Ct. at 991. Third, jurisdictional considerations favor staying
this action, since Massachusetts courts lack jurisdiction over ExxonMobil. Finally, any
“balancing of conveniences” supports the application of the presumption. The documents that
are subject to the CID are located in Texas, where ExxonMobil alleges that it will feel the effects
of the unconstitutional CID.>® Accordingly, the relevant considerations confirm—rather than
rebut—the presumption permitting the earlier-filed action to proceed.

IV.  CONCLUSION

The Attorney General’s personal views on climate change cannot justify a warrantless
fishing expedition into the records of a company that conducts no relevant activities in
Massachusetts. The Attorney General’s public statements leave no ambiguity about the outcome
of any investigation to be conducted by her office and demonstrate a personal bias against
ExxonMobil. Results-oriented government investigations shake the public’s confidence in the
impartial administration of justice. It is the special role of courts to provide a check against
misuse of government power. Under these circumstances, finding an absence of personal
jurisdiction is a sound exercise of judicial authority. The Court should grant ExxonMobil’s
motion, and enter an order setting aside the CID.

Respectfully submitted,
EXXON MOBIL CORPORATION

By its attorneys,

% Ex. BB at App. 212-45; Ex. CC at App. 246-51; Ex. DD at App. 252-84.
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EXXON MOBIL CORPORATION

By: /s/ Patrick J. Conlon

Patrick J. Conlon
(patrick.j.conlon@exxonmobil.com)
(pro hac vice pending)

Daniel E. Bolia
(daniel.e.bolia@exxonmobil.com)
(pro hac vice pending)

1301 Fannin Street

Houston, TX 77002

(832) 624-6336

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON, LLP

By: /s/ Justin Anderson
Theodore V. Wells, Jr.

(pro hac vice pending)
Michele Hirshman

(pro hac vice pending)
Daniel J. Toal

(pro hac vice pending)

1285 Avenue of the Americas
New York, NY 10019-6064
(212) 373-3000

Fax: (212) 757-3990

Justin Anderson

(pro hac vice pending)

2001 K Street, NW
Washington, D.C. 20006-1047
(202) 223-7300

Fax: (202) 223-7420

Dated: June 16, 2016

FISH & RICHARDSON P.C.

By: /s/ Thomas C. Frongillo

Thomas C. Frongillo (BBO# 180690)
(frongillo@fr.com)

Caroline K. Simons (BBO# 680827)
(simons@fr.com)

One Marina Park Drive

Boston, MA 02210

(617) 542-5070

CERTIFICATE OF SERVICE

I, Caroline K. Simons, hereby certify that a true and correct copy of the above document was
served upon the Attorney General’s Office by hand on this 16th day of June, 2016.

/s/ Caroline K. Simons
Caroline K. Simons
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Exhibit H

MTD App. 116



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 124 of 130 PagelD 2001

MTD App. 117



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 125 of 130 PagelD 2002

MTD App. 118



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 126 of 130 PagelD 2003

Exhibit |

MTD App. 119



Case 4:16-cv-00469-K Document 61 Filed 09/08/16 Page 127 of 130 PagelD 2004

COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPERIOR COURT
CIVIL ACTION NO.: 16-1888F

IN RE CIVIL INVESTIGATIVE
DEMAND NO. 2016-EPD-36,
ISSUED BY THE OFFICE OF THE
ATTORNEY GENERAL

v’\-«\—«\—«\-«\-«

THE COMMONWEALTH’S CROSS-MOTION TO COMPEL
EXXON MOBIL CORPORATION TO COMPLY WITH
CIVIL INVESTIGATIVE DEMAND NO. 2016-EPD-36

The Commonwealth of Massachusetts (the “Commonwealth™), acting by and through
the Office of Attorney General Maura Healey (the “Attorney General™), hereby cross-moves
pursuant to the Consumer Protection Act (“Chapter 93A™), G.L. ¢. 93 A, § 7, for an order
compelling the petitioner Exxon Mobil Cotporation (“Exxon”) to comply with Civil
Tnvestigative Demand No. 2016-EPD-36 (the “CID™), issued by the Attorney General on April
19, 2016, pursuant to her authority under G.L. c¢. 934, § 6. As grounds therefor, the Attorney
General states the following.

1. On June 16, 2016, Exxon filed its Petition and so-called Emergency Motion to Set
Aside or Modify the Civil Investigative Demand or Issue a Protective Order in this case.

2. In response to Exxon’s motion, and in support of this cross-motion,’ the Attorney
General is submitting the accompanying: () Consolidated Memorandum Opposing Exxon’s
Motion to Set Aside or Modify the CID or For a Protective Order and Supportimg the

Commonwealth’s Cross-Motion to Compel Exxon to Comply with the CID (the “Consolidated

! This cross-motion is being served in accordance with the agreed upon schedule set forth in this Court’s
order of June 23, 2016 (Ames, 1.), and is being served without a certificate pursuant to Suffolk Superior Court
Rule 9C because under the circumstances no Rufe 9C certificate is required.
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Memorandum™);” and (ii) an Appendix in the Consolidated Memorandum.

3. The Attorney General issued the CID to Exxon pursuant to G.L. ¢. 934, § 6, as
part of the Attorney General’s pending investigation of Exxon’s potential violations of G.L.

c. 934, § 2, and the regulations promulgated thereunder, for unfair and deceptive acts or
practices in its marketing and/or sale of energy and other fossil fuel derived products to
consumers in Massachusetts, and its marketing and/or sale of securities, as defined by G.L. c.
110A, § 401(k), to Massachusetts investors.

4, The CID seeks information related to what Exxon knew about the inspacts of
burning fossils fuels (its primary producf) on climate change gnd climate-driven risk to Exxon’s
own business and assets; when Fxxon knew those facts; and what Exxon told the y;forld, including
investors and consumers in Massachusetts, about climate change over time. The Attorney
General is seeking this information because it appears that Exxon had extensive knowledge of
what one of Exxon’s own scientists described as the potentially “catastrophic” impacts of climate
change, and nevertheless took and continues to take public positions directed to investors,
consumers, and the public that misleadingly minimize and fail to fully disclose the risks
associated with climate change, to induce investors to invest in Exxon’s securities or to induce
consumers to purchase its products, in violation of G.L. ¢. 93A, § 2, and its implementing
regulations.

5. Chapter 93A, G.L. c. 93A, § 6(1), grants the Attorney General broad authority to
investigate entities she believes have engaged or are engaging in any method, act or practice
declared to be unlawful. dttorney General v. Bodimetric Profiles, 404 Mass. 152, 157-158

(1987). And pursuant to her investigatory powers, the Attorney General may examine or cause to

2 The Attorney General was granted leave to file such a consolidated memorandum by order of this Court
{Brieger, J.) on July 28, 2016.
' 2
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be examined, through a CID, any material that is relevant to any alleged unlawful method, act or
practice. Chapter 93A, G.L. c. 934, § 6(1)(b).

6. As explained more fully in the accompanying Consolidated Memorandum, Exxon
is unable to establish good cause or otherwise meet its burden to set aside or modify the CID or
be granted a protective order. Instead, Chapter 93A provides lawful authority for the Attorney
General’s investigation, and the CID is both reasonable and imposes no undue burden on Exxomn.
Accordingly, this Court should compel Exxon to comply with it.

WHEREFORE, the Commonwealth requests that the Court issue an order: (i) denying
its entirety Exxon’s motion to set aside or modify the CID or for a protective ordet; (ii)
compelling Exxon to comply in all respects with the CID, including by forthwith producing to
the Aftorney General’s Ofﬁcé the documents identified in the CID; and (jii) granting the
Commonwealth such other and further relief as is just and proper in the circumstances,

| Respectfully submitted,

THE COMMONWEALTH OF
MASSACHUSETTS

By its attorney:

77 //%f?)
ieherd J. Johnston, BBO# 253420
Chief Legal Counsel
richard.johnston{@state.ma.us
Melissa A. Hoffer, BBO# 641667
Chief, Energy and Environment Bureau
melissa.hoffer@state.ma.us
Christophe Courchesne, BBO# 660507
Chief, Environmental Protection Division
christope.courchesne(@state.ma.us
I. Andrew Goldberg, BBO# 560843
andy.goldberg@state.ma.us
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Peter C. Mulcahy, BBO # 682958
peter.mulcahy(@state.ma.us

Assistant Attorneys General

Envitonmental Protection Division

Office of the Attorney General

One Ashburton Place, 18th Floor

- Boston, MA 02108
(617) 727-2200
Dated: August 8, 2016

CERTIFICATE OF SERVICE

I, I. Andrew Goldberg, hereby certify that on this 8™ day of Augrist, m I caused a copy of the
foregoing document to be served upon counsel of record by regular maﬂ =

/
7

s /’7

o
_-~4. Andrew Gildberg -
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