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RECOMMENDED FINAL DECISION 

Mark T. Shane/Swan Brook Assisted Living (“the Petitioner”) has challenged a denial by the Massachusetts Department of Environmental Protection (“Department”) of an alternative Title 5 design flow under 310 CMR 15.000 for a proposed assisted living facility in Seekonk.  The first issue identified for adjudication is whether the Department’s Office of Appeals and Dispute Resolution may hear this appeal, where a challenge to a determination of design flow under 310 CMR 15.203 is not identified as a basis for an appeal in the provision governing appeals at 310 CMR 15.422.
   Based on the Department’s regulations and governing statutes, I conclude that the Petitioner may not appeal the Department’s determination.  The Petitioner’s notice of claim must be dismissed for failure to state a claim upon which relief may be granted and lack of jurisdiction because the Department’s regulations do not allow an appeal to dispute a determination on an alternative design flow for a proposed assisted living facility, nor is there a statutory or constitutional right to an appeal.

BACKGROUND 

The Petitioner sought approval for a septic system, rather than a wastewater treatment plant, to serve the proposed 92 unit assisted living facility.  Septic systems are designed to treat sanitary sewage discharged from buildings; the design flow is expressed in gallons per day per unit (e.g., per bedroom) and based on the estimated flow generated plus a factor representing flow variations.  310 CMR 15.203(1).   With limited exceptions not applicable here, septic systems are allowed only where the design flow is less than 10,000 gallons per day. 310 CMR 15.004.   A facility with a greater design flow must provide wastewater treatment capable of meeting groundwater standards under a groundwater discharge permit, typically at greater expense.  314 CMR 5.00.  The regulations contain a comprehensive list of types of establishments with an associated design flow, and a provision for unlisted facilities, for purposes of calculating the flow from the facility to the septic system. 310 CMR 15.203(2)-(5).

 The Petitioner claimed that an “assisted living facility” is not identified as a type of facility with a specified design flow under 310 CMR 15.203(2) through (5), and therefore it sought approval under another provision of the regulations which states that facilities not listed “may apply to the Department for a determination of design flow using actual meter readings of established flows from existing or similar installations without the need for a variance pursuant to 310 CMR 15.410 or 15.416.”  310 CMR 15.203(6).   The Petitioner applied for an alternative design flow for the facility of 90 gallons per day per person based on actual readings from another assisted living facility it owns and obtained the approval of the local board of health, under the provision for unlisted facilities at 310 CMR 15.203(6).  The Department’s determination denied approval for the alternative flow on the grounds that an assisted living facility is the equivalent of a “Nursing Home/Rest Home” that is listed in the regulations and has a specified design flow of 150 gallons per day per bed. 

The Department stated that assisted living facilities have been treated consistently as “Nursing Homes/Rest Homes” for purposes of the sewage design flow since the regulations were substantially revised in 1995.  Affidavit of Ronald White.   The Petitioner claimed that the Department must use an alternative design flow for its assisted living facility as required by 310 CMR 15.206(6) because it is not a nursing home and is not otherwise identified on the list of design flows for various establishment at 310 CMR 15.203(2)  through (5).  The Petitioner asserted that assisted living facilities differ from nursing homes in the level of care provided and therefore generate less wastewater.
   The Petitioner argued that the Department’s disregard for the regulatory scheme is arbitrary and capricious and constitutes a violation of a license and of its equal protection rights.  

The Department asserted that the Petitioner may not appeal the Department’s determination that it may not use an alternative design flow.  The Department filed a motion to dismiss, which was opposed by the Petitioner.  For purposes of ruling on a Motion to Dismiss, the Petitioner’s factual allegations in the notice of claim are taken as true.  Matter of Covanta Pittsfield, Docket No. 2010-002, Recommended Final Decision (June 30, 2010), adopted by Final Decision (July 30, 2010).  A party may file a motion to dismiss an appeal for lack of jurisdiction or for failure to state a claim upon which relief may be granted.  310 CMR 1.01(11)(d)(1) and (2).  The regulations are parallel to the Rule 12(b)(6) standard applied by Massachusetts courts in civil cases.  See  Schaer v. Brandeis University, 432 Mass. 474, 477-78 (2000).  

DISCUSSION 

In evaluating whether a person may appeal an action taken by the Department, the Department has looked first to the regulations governing the program under which the appeal has arisen.  Typically, the presence of appeal rights in the Department’s regulations determines to whom the right has been extended.  In the absence of appeal rights, or to evaluate the argument that appeal rights exist where none have been identified in the regulations, the Department has looked to the governing statutes.  Although typically Constitutional questions are decided by courts rather than administrative agencies, the Department may consider whether there is a constitutional right to a hearing on the issue raised.   
The Department’s Title 5 regulations contain an explicit provision governing appeals at 310 CMR 15.422: Appeals of Departmental Determinations: 
(1) An applicant who is aggrieved by a shared system, recirculating sand filter or equivalent alternative technology, a remedial use, a certification for general use, or variance determination by the Department may request an adjudicatory hearing on that determination in accordance with 310 CMR 1.00 and M.G.L. c. 30A.

(2) Any person subject to an order, or any person aggrieved by a commonality determination pursuant to 310 CMR 15.011, issued by the Department, may request an adjudicatory hearing in accordance with the provisions of 310 CMR 1.00 and M.G.L. c. 30A.

A determination by the Department that an application is not approved for an alternative Title 5 system design flow is not identified as an action that may be appealed under the Department’s regulations governing adjudicatory proceedings.  Thus, the Petitioner does not have a regulatory right to appeal the Department’s determination.  


Appeal rights may also arise from statute or the Constitution.  As defined in M.G.L.        c. 30A, s. 1: "Adjudicatory proceeding" means “a proceeding before an agency in which the legal rights, duties or privileges of specifically named persons are required by constitutional right or by any provision of the General Laws to be determined after opportunity for an agency hearing.”  Adjudicatory proceeding is similarly defined in the Department’s rules for administrative hearings. 310 CMR 1.01(1).  The statute specifically governing Title 5 is M.G.L. c. 21A, s. 13, the State Environmental Code.  This statute does not provide for any right to, or opportunity for, an adjudicatory proceeding.  Another statute cited for authority in the regulations is the state Clean Waters Act at M.G.L. c. 21, ss. 26-53.  310 CMR 15.001(4).
  This statute governing discharges to surface or ground waters of the Commonwealth through permits provides for an adjudicatory hearing in the context of suspension or revocation of a permit.  M.G.L. c. 21,          s. 43(4) and s. 45.  The statute further indicates that review should be sought in Superior Court.   M.G.L. c. 21, s. 46A provides that “[A]ny person aggrieved by an order, permit determination or other action of the director, other than an order consented to, may obtain judicial review by filing an application for review in the superior court.”  Thus, the Petitioner does not have a statutory right to an administrative appeal of the Department’s determination related to this proposed project under the governing substantive statutes.    


Another source of a statutory right to appeal is M.G.L. c. 30A itself, the governing procedural statute, specifically M.G.L. c. 30A, s.13:  “Except as otherwise provided in this section, no agency shall revoke or refuse to renew any license unless it has first afforded the licensee an opportunity for hearing in conformity with sections ten, eleven, and twelve.” 

“License” is defined to include a permit, certification, registration, or similar permission required by law.   Id.   The circumstances where a person has a permit or license and it is revoked are legally different from circumstances where a person seeks necessary regulatory authorization to initiate a particular course of action to obtain a permit or license.  In the circumstance of revocation, an existing right is being taken away, while where a permit or license is sought there must be a showing that a legitimate claim of entitlement is denied.  Cadle v. Massachusetts Div. of Banks, 2006 WL 4119647 (Mass. Super. 2006)(Cratsley, J.)(citing cases and Alexander Cella, Administrative Law and Practice s. 844, at 202 (1986 & Supp. 2006).  A prior case resulted in remand where the Department failed to provide an opportunity for an adjudicatory hearing in circumstances of revocation.  Hercules v. Mass. DEP, 76 Mass. App. Ct., 639 (2010).   

In Hercules, principally relied upon by the Petitioner, the Court ruled that a company was entitled to an adjudicatory hearing where the Department revoked its approval of an additive to septic systems that had previously been approved for sale. Id.   The Petitioner argued that its position is more egregious, alleging that the Department’s position in ignoring the regulatory framework is arbitrary and capricious.  The Petitioner claimed that it has equal protection rights in the enforcement of 310 CMR 15.203(6), which allows an applicant to apply for an alternative design flow.   This argument falls short, however, because the regulation only allows an application to be filed, there is no standard in the regulation which provides a right to an alternative design flow if certain criteria are met.  Thus, the Petitioner is not deprived of a right that would be the basis for a hearing.  On the contrary, the regulation specifically provides an alternative design flow as an alternative to a request for a variance.  The regulations specifically allow appeals of variance determinations, but the Petitioner has not applied for a variance. 310 CMR 15.422(1).  

The Petitioner stated without further explication that the Department’s failure to allow an alternative design flow according to the regulations was a violation of its equal protection rights.  Constitutional questions are generally not addressed by administrative agencies but instead must be addressed by the courts.  School Committee of Springfield v. Board of Education, 362 Mass. 417 (1972).  A claim that the Department has not treated similarly situated individuals in a similar manner, however, is not supported by the facts.  The Department filed an affidavit with a statement that it had treated assisted living facilities equally, as nursing homes. See Aff. of Ronald White.  
Further, the classification rejected by the Petitioner as appropriate for assisted living facilities also includes “rest homes.”  While a nursing home is defined as “a private hospital for the care of the aged or chronically ill,” a “rest home” is defined as “a private establishment where elderly or disabled people are housed and cared for.”  American Heritage Dictionary of the English Language, 5th Ed., Houghton Mifflin Harcourt Publishing Company (2014).  Like the other types of establishments identified in the regulations with a specified design flow, the classification of “Nursing Home/Rest Home” is sufficiently descriptive to allow regulated entities to design septic systems for the appropriate flow.   Another classification not raised by the Petitioner, “Housing for the Elderly,” might apply to assisted living facilities, but the regulations governing Assisted Living appear to distinguish “Housing for the Elderly” as housing rather than housing and personal services.
  651 CMR 12.02.   The term “Rest Home,” although somewhat old fashioned, does appear to include personal services that are provided by assisted living facilities. Thus, the determination that an assisted living facility falls within the classification of “Nursing Home/Rest Home” is reasonable and does not violate the rights of the Petitioner. 
As to procedural due process, there does not appear to be a constitutional right at stake.  The Petitioner’s project has not been denied, nor is there a property interest in an alternative design flow.  The Petitioner does not have a legitimate claim of entitlement to the use of an alternative design flow.  See Forsyth v. Board of Registration, 404 Mass. 1003 (1987).  The approval is discretionary by the Department; the regulations state that a person “may” seek approval of an alternative design flow.   “The greater the discretion given to the governmental body in issuing the permit, variance, or license, the ‘less likely it is that citizens have a property interest in obtaining it.’ ”  Michael Rosenfeld v. Board of Health of Chilmark, 27 Mass. App. Ct. 621, 627 (1989), quoting  Roslindale Motor Sales, Inc. v. Police Commr. of Boston, 405 Mass. 79, 82 (1989).  The Department’s discretion is apparent in the list of facilities with design flows where a project could potentially be classified in more than one way, e.g., a gymnasium could be calculated at 25 gallons per day per participant or 3 gallons per day per spectator. 310 CMR 15.203(4).  A facility owner does not have a property interest in its desired outcome.  

CONCLUSION

Based on the Department’s regulations and the governing statutes, I conclude that the Petitioner may not appeal the Department’s determination and therefore, the appeal must be dismissed.  I recommend that the Department’s Commissioner issue a Final Decision which dismisses this appeal.  
                                                                                    _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

�The second issue was whether the Department properly determined that the Applicant’s proposed assisted living facility should use the design flow for a nursing home/rest home under 310 CMR 15.203(4) or should have reviewed and approved the facility under 310 CMR 15.203(6)?    


 


� Specifically, the Petitioner stated that nursing homes, as compared to assisted living facilities, employ four times as many support staff, provide skilled 24 hour care, produce three times as much laundry, and require significantly more bathing and cooking.


� Other statutes cited for authority in 310 CMR 15.001(4) do not refer to appeals.   


�Housing for the Elderly, per two bedroom unit, has a design flow of 150 gallons per day, with one bedroom or more than two bedrooms at 110 gallons per day per bedroom.    





