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I\IEMORANDUM OF DECISION ON PLAINTIFE’S
MOTION FOR JUDGMENT ON THE PLEADINGS

Plaintiff John Shields, an employee of the Department of Revenue (“DOR™), secks
Judicial review pursuant to G. L. . 31, § 44 of the Civil Servme Comrmssmn S decmon denying
his request to be classified as a Tax Auditor II1. ‘The Commission and Shields disagree about
whether Shields performs fhe duties required_ for the position. Shields has moved for judgment on
the pleadings, and for the foilowing reasons, the plaintiff’s motion is Denied.

Background

Tax Audif.o_f anleax Examiner CIassiﬁcations

In 1987, the Department of P_ersonnel Administration igsued—eiassiﬁcation specifications
forAtﬁe Tax Auditor and Taﬁ Examiner job series. The speciﬁcations described the quaﬁﬁcationg
needed for each job in .the se_ri‘es and listed the duties incumbent upon each. employ-fee. According
to the 1987 specifications, a Tax Auditor’s purpose is “to ensure compliance of individuals.and
eo}porations with the Commonwealth;s tax laws, rules and regulations.” See Admuustratzve

Record (“A.R.”), Exhibit 4. An employee at any leveI of the Tax Auditor series * conduets



examinations and audits of tax returns by a_nalyzmg ﬁnaneial reports, records and documents of
individuals,rparmﬁships and businesses.” Id. Further, all Tax Anditors develop “information for
. use in preparing guidelines, making recommendations on rules', regulations and procedures and
in pr_eparing cases for tax investigation . . . > Id. A Tax Auditor Il plans and directs major
, audits, develops éuidelines and techniques for audits, and explains tax laws, ruies, and
regulations to taxpayers.r Id
Tax Examiners.“_examine tax returns and financial records to deteﬁnine tax 1iablilityl and
to ensure eomplianee with applicable: tax lawé, rules and regulations.” AR, Exhibit 3. A Tax
Examiner “[r]e’views +a4% returns for accuracy and for propex Computatioﬁ of ta#; contacts
taxpayers . . - recommends action to be taker in unresolved cases . . . [ajudits corporations and
business establishments according to agency procedures and accepted accounting
practice . . [and] evaluates app11cat10ns .for abatements of taxes,” in addition to other duties. J/d.
A Tax Examiner VII supervises a majog bureau division of the DOR and formulates operating
procedures, rules, and regu-lations..

In September 2001, the DOR Human Resources Bureau (“HRB”) conducted a review of |
the 1987 classifications and designated certain duﬁes as “le\}el distinguishing duties.” At that
time, Patricia Wada, the then—Acting Personnel Manager, wrote a letter to the Acting o

' Commlssmner of the DOR stating that employees.requesting reclassification in the Tax Auditor”
series must “meet the level distmgmshmg characteristic of performing field audlts of taxpayers’
located in New England” (emphasis in Oﬂginai)- A basic field auditor would be classified as a

" Tax Auditor . A Tax Auditor ﬂ was a first leVeI SUpervisor. Only second level supervisors, or

regional audit managers, could be classified as Tax Auditor 1L



Shields’s 'Empleyment at the Department of Revenue

Shields has worked at the DOR since 1980. In 1988, he paslsed the c1vil ser\iiee
exammatmn and assurned the permanent position of Tax Auditor 11, which he currently holds.
Shields is also a Tax Examiner V1in the Customer Service Bureau of the Teehmeal Serv1ces
D-ivision.1 He rerhains the first level superwsor of the corporate abatement unit.

Accordmg to hearmg testimony, at the time of his reclassification request, Shields. -
reviewed subordinate employees’ work, évaluated their JOb performance provided fhem with
technical asmstanee and approved thetr leave requests. He sorted and prioritized corporate
abaternent applieations,2 directed appheations to the Office. of Appeals and maintained his own
1oad of abatement applications. Whﬂe focusing on abatements Shields Occasmnally
recommended to the Audit Division a , candidate for an audit. Smcee 2006 this has occurred about
six or seven times. He was dlrecﬂy superwsed by Allan Breen in the Customer Service Bureau,
which is part ‘of the Taxpayer Services Division. Robert O"Neill, the Chlef of the Customer
Service Bureau, s_uperv1sed Breen. |

In 2006, Shields requested reclassification from Tax Examiner VP to Tax Auditor AL*

10n the Reclassification Appeal Form, sc& Administrative Record (“AR)atl, Shields
requested reclassification as a Tax Auditor TIL. Although Shields did not formally request the Tax
Examiner VII position, he has argued in the pleadings that he should be reclassified as elther a
Tax Auditor I or Tax Examiner VIL . '

2An abatement is an application by a taxpayer for the DOR to forgive all or a portion of a
tax assessment that has already been made. . o

*On the Reelass1ﬁcat10n Appeal Form, Shields identified his title at the t1me of the
request as Tax Examiner VI . ,

“The hearing officer acknowledged that in his pleadings, Shields advances the argument
that he should also be considered for a Tax Examiner V11 position. The hearing examiner focused
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VFoll.owing hisl 'rec‘las_,siﬁcation relquest, the HRB detenﬁ'med that Shid&S was properly classified

a5 Tax Examiner V1 and denied thé request on June 14, 2006. The HRB found that Shields did .
not perform audits and Waé only a first level sqpervisor. The:efore, Shields’s responsibilities did
not qualify him for the Tax Auditor III :position. Shields aﬁpealed the HRB’s-decision to. his

personnel admhﬁétrétor, but on October 24, 2006, the decision was affirmed.

-

Shields’s Appeal

Pursuant to G. L.¢. 30, § 497 Shields appealed the personnel administrator’s decision to
the Civil Service Commission, and ﬁearing Officer John J. Guerin, Jr. conducted a hearing on
August 7 and October 31, 2007. He réceived exhibits and took testimony from O'Neill, Breen,
and Geralyn Page, a Personnel Anaiys‘g. : |

The hearing officer Qoncluded that Shields “has not fnet his blurden c;f showing that he was
improperly classified as 2 Tax Exami_ner"VI\.f’ Deqision at 8. Hearing Officer Guerin found that
Shields pe‘rfo'rms work consistent with a ‘TBXI\EXgIninell‘ VI, not a Tax Aud£t0r HL Spéciﬁcaliy, the

decision states,

M. Shields doés not perform the job duties of a Tax Auditor T as set
forth inthe 1987 jobsp ecifications because he does ot perform audits
of taxpayers, he does not plan and direct team, audits ‘or major
businesses and he does not develop guidelines 1o be followed in the

e ————

his decision on Tax Auditor ITI, but did note briefly that Shields would not have qualified for
reclagsification as a Tax Examiner VIL

SGeneral Laws c. 30, § 49 provides, in part,
[a]ny manager OT employee of the commonwealth objecting to any
provision of the classification affecting his office or position may
appeal in writing to the personnel administrator . . . . Any manager or
employee or group of employees further aggrieved after appeal to the

personnel administrator may appeal to the civil service commission



- selection of audits and in audit techniques. [Shields] does not perform
the level distinguishing duty of a Tax Auditor 111 . . . because he does
not serve as an audif manager, the second level supervisor of unitsin
a region charged with the completion of field audits of taxpayers -
focated in New England. L

Purther, Mr. Shields does perform work consistent with duties

. common to all levels of the Tax Examiner series . . . .

Decision at 8-9. : '
Discussion
Standard of Review

Shields seeks review of thé Ciivﬂ Service Commission’s decision pursuant to G. L. c. 31,
§44, which provides, “la|ny party aggrieved by a final order or decision of the [Civil Service]
commission following a hearing . . . may institute proceedings for judicial review in the superior
court within thirty days after receipt of such order or decision. Any proceedings in the superior
court shall . . . be governed by the provisions of section fourteen of chapter thirty A.” See
Plymouth v. Civil Serv. Comm’n, 426, Mass.- 1, 5 (1997). The standard of review goverh_ing the
~appeal of a decision of an administ_rative agency under G. L. ¢. 30A, § 14(7) requires that the

. decision be set aside only if based upon error of law or if unsupported by substantial evidence.

Dube v. Contributory Retirement Appeal Bd; 50 Mass. App. Ct. 21,23 (2000). The court is |

| limited to a review of the administrative record, and the party appealing from the agency decision

bears_l the burden of establishing the invalidity of that decision. Merisme v. Board of Appeal on

Motor Vehicle Liab. Policies & Bonds, 27 Mass. App. Ct. 470, 474 (1983). A reviewing court

may not substitute its own judgment for that of the agency, Southern Worcester County

Vocational Regional High Sch. v. Alcoholic Beverages Control Comm’n, 386 Mass. 414, 420-421

(1984), nor may it displace an agency’s choice between two fairly conflicting views, even though



the court would justifiably have made a different choice were it deciding the matter de novo.
Zoning Bd. of Appeals of Wellesley v. Housing Appeals Comm., 385 Mass. 651, 657 (1982).
Analysis’ | | |

The hearing officer found, apd the record sui)ports thé cdnclusion, that Shields does not.
| qualify for the Tax Auditor III position. He d(:;eé not perform the duties listed in the 1987 |
classification speciﬁcatioﬁs for a Tax Auditor 1T, nor dores he perform. the level distingujshiﬁg
duties adopted in 2001. For example, Shields &ogs' not currently perform audits. See Supplemental
AR, Vol II at728-32. He does not “f)lan and direcf team audits of major businesses™ nor does he
c“dtle‘.relop guidelines to be féllowed m the selections of audits and audit techniques.” Supp. AR.,
Vol. IT at 32. At the hearing, Shields testified to the fact that he knew the principles and practices
of auditing, that his work on abatements was based on much of the same iﬁformation and
documents as audits, and that he has pe;"forméd aﬁdits in the past. See Supp. A.R., Vol. Il at 116-
119. That knowledgé and skill, however, doés not éloné éualify him to be a Tax Auditor I1 as laid -
out in the 1987 classiﬁcaﬁor_ls. Moreover, as a first-level supervisor who directly oversees a group
of employees, Shields does nlot satisfy the Auditor IH level distinguishing duty of being aregional |
andit manager.® - |

In reaching his decisioln', the hearing officer speéiﬁcally noted that he had weighed the
testimony of the witnesses and determined their credibility. He credited Page’s explanations of the
classification levels. He further acknowledged that Breen, who supported Shields’s

reclassification, saw more of Shields’s activities and job performance on a day-to-day basis than '

Nor does he satisfy the Tax Exaininer VII distinguishing duty of serving as a second-
level supervisor in either the Compliance or the Taxpayer Services Division. See A.R., Exhibit 6
at 147-148. :



Page. See Decision at 7-8, para. 25.

Shields’s argument goes further than simply alleging that he performs duties which would
qualify him for reclassification. He claims that the DOR does not adhere to its own guidelines
when determining whether an émployee should be reclassified. He argues that the failure to foﬂowl
internal guideline;s mezns the DOR’s decisions are arbitrary and capricious. See Plaintifl"s Memio. |
in Support of his Motion to Revefse the Decision of the Civil Service Commission at 13-14.

In ﬂﬁs case, however, Shieids,rhas' not carried his burden of showing that the hearing
officer’s decision was invalid. See Merisme, 27 Mass. App. Ct. at 474 (appealing party must
establish invalidity of decision). He is correct that the DOR “must abide by [its] own internaily
promulgated policies,” Biogen IDEC MA, Inc. v. Treasurer & Receiver Gen., 454 Mass. 174, 186
(2009), and the hearing' officer noted at the hearing that the testimony “established ... that the:re
are some very admitted inconsistencies throughout this whole system.” Supp. A.R., Vol. L at -77.
For example, the record suggests that job resfaonsibﬂiﬁes may overlap, and employees performing
the same or similar obligations may work in different divisions. In some cases, an employee’s title
may not correlate precisely with the work he pe_rfonns. See Supp. AR. Vol. L at 12-17. As Page
testified,

. there are misclassifications within the agency, not only in the Tax
Auditor series, but in other positions as well. Employees may receive
promotions into certain positions, and due to operational needs, jobs
are consolidated, moved, transferred, and they are no longer
performing that function. . . . '

Article 16 of the collective bargaining contracts allows [sic)
the agency to assign work that is in a lower-grade title, as long as
there is no harm done to the employee. And this is certainly the case
“in some areas where we have Tax Auditors performing outside of the

Audit Division and perhaps not even performing audits at this
point. . .. '



Al -

[Tlhe agency was a lot bigger several years ago and you had
those extra layers where you could have additional supervisory
personnel. We've been downsized significantly, . . . and we see that
supervisory personnel, similar to Mr. Shields’ case, are also required

- to carry an mventory.
Supp. A.R. Vol. I at 34-35.

Notwithstanding this testimony about the inconsistences in the DOR’s classification

| system, the Commission’s hearing officer found that, in this case, Shields had been ptrOperIy

classified as a Tax Examiner V1. As noted above, there was substantiat cvidence to éupport that
conclusion, and nothing in the record indicates that the hearing officer’s decision was based upon
an erzor of law.
Conclusion

While all parties agree that Shields is “an\oﬁtstanditlg and valued empiofee [of the DOR]
who has the respect of his co-workers and his emptoyer,f’ il't the absence of performing the duties -
required for reclassiﬁcatton, that is inéufﬁcient to .reclassify' him as a Tax Auditor III.
Order

The Civil Service Commission’s decision is affirmed. The plaintiff’s motion for Jjudgment

_ Thomas A. Connors
Justice of the Superior Court

on the pleadings is Denied.
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