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GANTS, C.J. On April 8, 2020, the plaintiffs, each of whom

seeks to be a candidate for elective office in the primry

1 On behalf of hinself and others simlarly situated.

2 Kevin O Connor and Melissa Bower Smth, on behal f of
t hensel ves and others simlarly situated.



el ection schedul ed for Septenber 1, 2020, brought an energency
petition in the county court, seeking relief under G L. c. 214,
8 1, and G L. c. 231A, 8 1. They requested a declaration that,
in light of the emergency circunstances arising fromthe COVI D
19 pandem c, the signature requirenents in G L. c¢c. 53, 88 7 and
44 (m ni mum si gnature requirenents), to be listed on the ball ot
for a party's nom nation pose an "unconstitutionally severe
burden on the fundanental rights" of all Massachusetts woul d-be
candi dates. They seek, by neans of this declaration, to
elimnate the mninum signature requirenments for the Septenber 1
primary election. |In the alternative, they asked for various
forns of equitable relief, such as substantially reducing the
nunber of required signatures of certified voters, extending the
applicable filing deadlines, and permtting electronic
signatures, as a neans of renedying the constitutiona

violation. A single justice of this court reserved and reported
this petition to the full court.

The plaintiffs do not contend that the m ninmum signature
requirenments in 88 7 and 44 are facially unconstitutional; that
is, they do not contend that these requirenents unduly burden
the constitutional right of a candidate to seek elective office
in ordinary tines. Rather, they contend that these
requi renments, when applied in these extraordinary tines of a

decl ared state of energency arising fromthe COVID 19 pandeni c,



create an undue burden on a prospective candi date's
constitutional right to seek elective office.

The Secretary of the Commonweal th (Secretary) agrees that,
"as a practical matter, application of the signature
requirenments in the context of the current public health crisis
i nposes a greater than usual burden on [the plaintiffs],
triggering heightened scrutiny." The Secretary al so agrees
that, in this time of pandem c, the justification for the
current signature requirenments cannot survive this scrutiny, and
that this court must craft a renmedy for this constitutiona
violation. W also agree, and fashion equitable relief intended
to substantially dimnish that burden, while respecting the
| egi sl ative purpose for inposing mninmumsignature requirenents.

In short, for all candi dates seeking to appear on the State
primary ball ot on Septenmber 1, we order three forns of relief.
First, we order that the nunber of required signatures be
reduced by fifty percent (50%. Second, we extend the deadlines
for candidates running for State district and county offices to
submit their nom nation papers to local election officials for
certification and for the filing of certified nom nation papers
with the Secretary to May 5, 2020, and June 2, 2020,
respectively, which are the current due dates for party
candi dates running for Federal and Statew de offices. Third,

subject to the restrictions outlined later in this opinion, we



order the Secretary to allow the subm ssion and filing of

nom nati on papers with electronic rather than wet-ink original
signatures ("wet" signatures). W enphasize that the

decl arati on we nmake and the equitable relief we provide is
l[imted to the primary election in these extraordinary

ci rcunstances, which is the sole subject of the case before us,
and does not affect the m ninum signature requirenents for the
general election this year or for the primary el ections in any

ot her year.3

Background. 1. Ballot access. This year, 2020, is an
el ection year in Massachusetts for certain Federal,4 State,> and

county offices.® The State primary el ection, in which candi dates

3 W acknow edge the amicus letter submtted by the Ranked
Choi ce Voting 2020 Committee.

4 Federal offices include electors of President and Vice-
President, United States senator (the seat currently held by
Senat or Edward Markey), and United States representative (al
nine districts). See Secretary of the Conmonweal th, A
Candi date's GQuide to the 2020 State Election, at 5 (rev. Feb.
2020) (2020 Candi date's Guide).

5 Statewi de offices include executive councilor (all eight
districts), State senator (all forty districts), and State
representative (all 160 districts). See 2020 Candi date's Gui de,
supra.

6 County offices include the register of probate
(Barnstable, Bristol, Dukes, Norfolk, and Plynouth Counties
only), county conm ssioner (sane), county treasurer (Bristol
Dukes, Norfol k, and Plynouth Counties only), council of
gover nnent executive commttee (Franklin County only), and
sheriff (Norfolk County only). See 2020 Candi date's Gui de,

supra.



affiliated with the various political parties (Denocratic,

G een- Rai nbow, Libertarian, and Republican) are nom nated to run
for the offices at issue, is currently schedul ed for Septenber

1, 2020. See Secretary of the Comonweal th, A Candidate's Quide
to the 2020 State Election, at 5 (rev. Feb. 2020) (2020

Candi date's @Quide). The general election, in which the party
nom nees Wl |l conpete agai nst one another as well as agai nst any
nonparty candi dates for the offices on the ballot, is schedul ed
for Novenber 3, 2020. See id.

The three plaintiffs aspire to appear on the State primary
el ection ballot in Septenber in an effort to secure their
respective party's nomnations for three different Federal and
State offices. Robert Coldstein seeks to be the Denocratic
Party's nom nee for the office of United States representative
for the Eighth Congressional District in Massachusetts. Kevin
O Connor seeks the Republican Party's nom nation for the office
of United States senator. Melissa Bower Smth aspires to be the
Denocratic Party's nom nee for the office of State
representative for the Fourth Norfolk District.

a. Mninmum signature requirenents. To appear on the

ball ot, candidates like the plaintiffs are required by statute

to, anong other things, submt nom nation papers containing a



m ni nrum nunber of certified voter signatures.” See G L. c. 583,
8 44. The nunber of certified signatures required differs
dependi ng on the office the candidate is seeking. 1d. For
exanpl e, a candidate |like O Connor, seeking election as a United
States senator, nust secure 10,000 certified voter signatures.
Id. A candidate |ike Coldstein, seeking election as a
representative to the United States Congress, requires 2, 000.

Id. And a candidate seeking election as a State representative,
like Smith, nmust obtain 150. 1d.8

b. Certified signatures. To qualify as "certified," a

signature nust be of a voter registered in the geographic area
corresponding to the office for which the candidate is seeking
nom nation. See G L. c¢c. 53, 8 7. In addition, if the

candi date is seeking the nom nation of a particular political

7 Candi dates for Federal and Statew de offices who are not
affiliated with a party also nust satisfy certain m ninmum
signature requirenments to appear on the general election ball ot
in Novenber. The deadlines for the subm ssion and filing of
t heir nom nati on papers, however, do not expire until July 28
and August 25, 2020. See 2020 Candi date's Guide, supra at 6-9.
Federal and Statew de nonparty candi dates, therefore, are not
simlarly situated to the plaintiffs. Nor has anyone appeared
in this action and chall enged the signature requirenents and
deadl i nes for nonparty candi dates for Federal or Statew de
offices. Therefore, we do not address the constitutionality of
t hose requirenents and deadl i nes.

8 The nunber of certified voter signatures required for the
other offices at issue in the upcomng State primary el ection
are as follows: Executive councilor, 1,000; State senator, 300;
Bar nst abl e and Franklin County offices, 500; and all other
county offices, 1,000. See G L. c. 53, § 44.



party, as is the case with the plaintiffs, the voter nust be
registered with the sanme party or as "unenrolled,"” neaning
registered to vote, but with no party affiliation.® See G L.
c. 53, 8 37, 2020 Candidate's Guide, supra at 13. Accordingly,
for a candidate |ike O Connor, seeking the Republican Party
nom nation for United States senator, a Statew de office,
signatures may be secured fromvoters regi stered anywhere in
Massachusetts as either Republicans or unenrolled. For a

candi date |i ke Goldstein or Smth, seeking the Denocratic Party
nom nation to represent a specific district in Massachusetts,

t he signatures nust be fromvoters registered in that district
as either Denocrats or unenroll ed.

c. Nomination papers. The process for obtaining and

certifying the required nunber of signatures conmences when the
Secretary prepares the nom nation papers and furnishes themto

candidates. See G L. c. 53, §8 47. This year, the nom nation

papers were furni shed on February 11, 2020.10 Before obtaining
any signatures, candidates nmust fill in the top of the

nom nati on papers with certain information, including their

9 Unenrolled voters are comonly referred to as
"I ndependents." See 2020 Candi date's Guide, supra at 4.

10 The Secretary is required to furnish the nom nation
papers on or before the fifteenth Tuesday precedi ng the deadline
established in G L. c. 53, 8 48, for filing certified
nom nation papers. See G L. c. 53, § 47.



nane, address, and party affiliation (if any), and the office
they are pursuing. See G L. c. 53, 8§ 8  The candi dates, or

ot hers working on their behal f, nust then gather voter

si gnatures on the nom nation papers or on "exact copies" of such
forme. See G L. c. 53, 8§ 17. Voters are required to sign the
nom nati on papers "in person as registered or substantially as
regi stered" (enphasis added). G L. c. 53, 8 7. The Secretary
interprets this conbination of requirenents, that the voter sign
"in person"” on the original nom nation papers or on "exact

copi es" thereof, to nean that the signatures eventually
submtted and filed nmust be original handwitten or "wet"
signatures. However, "any voter who is prevented by physica
disability fromwiting nay authorize sone person to wite his
or her nane and residence in his or her presence." I|d. Voters
al so nust indicate the address where they are currently

regi stered on the nom nati on papers. |d.

d. Certification and filing deadlines. The statutorily

driven tineline that follows the receipt of the nom nation
papers fromthe Secretary has two maj or deadli nes, which can

di ffer depending on the office a candidate is pursuing. The
first is the deadline by which the candidate nmust submt the
nom nati on papers to |local election officials for certification.
At | east twenty-eight days before the deadline for the

subm ssion of the certified nom nation papers to the Secretary,



t he candi dates nust submit their nom nation papers to |oca
el ection officials in each city and town where the individuals
who signed the papers are registered to vote.1l See G L. c. 53,
88 7, 46. For a candidate |like Smth, pursuing a seat as a
State representative, this deadline falls on or before April 28,
2020. For candidates |i ke O Connor and Col dstein, seeking
Federal offices, this deadline falls on or before May 5, 2020.
Appl ying regul ati ons promul gated by the Secretary, see 950
Code Mass. Regs. 8§ 55.03(1) (2004),12 | ocal election officials
then revi ew each signature on the nom nation papers. See G L
c. 53, 88 7, 46. Signatures can be disallowed for a variety of
reasons, including that the voter is not registered at the
address provided, the voter's nane as signed does not match the
voter's nanme as registered, the voter's signature or address is
illegible, the voter is enrolled in the wong party, or the
voter's signature already appeared on the candi date's nom nati ng
papers. See 950 Code Mass. Regs. 8§ 55.03(1). Due to the
potential for the disall owance of nunerous signatures, prudent
candi dates col |l ect nore signatures than are required, see 2020

Candi date's Cuide, supra at 16 (encouragi ng candidates to do

11 "Each nom nati on paper should contain signatures of
regi stered voters fromonly ONE city or town." 2020 Candi date's
GQui de, supra at 16

12 The regul ati ons were promul gated by the Secretary
pursuant to authority granted in G L. c. 53, 8§ 7.
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just that), and local election officials are required to certify
two-fifths nore signatures than are required to nake the ballot,
G L. c. 53, 8 7. Local election officials are required to
conplete the certification process no |later than the seventh day
before the deadline for the subm ssion of the papers to the
Secretary. G L. c. 53, 88 7, 46. There then follows a short
period for candidates to seek a review of disallowed signatures.
See G L. c. 55B, § 6.

The second maj or deadline, fromwhich the first is
calculated, is the date by which nom nation papers certified by
| ocal election officials nmust then be filed wth the Secretary.
For candi dates seeking election to State district and county
offices, this deadline is on or before the | ast Tuesday in My
of an election year, which, this year, nmeans on or before My
26, 2020. See G L. c. 53, 88 10, 48. This is the deadline by
which Smth, seeking election as a State representative, nust
file her certified nom nation papers with the Secretary.
Meanwhi | e, for candi dates who are seeking election to Federal or
Statew de offices, as are O Connor and CGol dstein, the deadline
is on or before the first Tuesday in June, which, in this
el ection year, is on or before June 2, 2020. See G L. c. 53,

§ 48.

e. (bjection process. Registered voters fromthe district

in which a candi date seeks nom nation have three days fromthe
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filing deadlines with the Secretary to file objections to

nom nation papers with the State Ball ot Law Conm ssion (SBLC).
See G L. c. 55B, 8§ 5. The SBLC then has twenty-one days from
the closure of the objection periods to render a decision on any
objections. See G L. c. 55B, § 10. G ven the aforenentioned
filing deadlines with the Secretary, therefore, objections to
nom nati on papers would have to be decided by the SBLC on or
before June 19 and 26, 2020, as applicable.

f. Preparation of ballots. For any election in which a

Federal office is at issue, Federal |aw nmandates that ballots
must be transmtted to mlitary and overseas voters no | ater
than forty-five days in advance of the election. See 52 U S C
§ 20302(a)(8)(A). For the upconming Septenber 1 primary

el ection, this neans that |ocal election officials nust transmt
the ballots to mlitary and overseas voters by July 18. 1In
turn, this neans the Secretary's office may have as little as

ei ghteen days fromthe June 26 SBLC decision deadline to the
July 14 date when ballots nmust be in the hands of |ocal election
officials to prepare, proofread, and finalize the 2,200
different ballot styles required for the different jurisdictions
in the Cormonweal th. According to the Secretary's office, this
tinmeline is already tight, since the process usually takes three

weeks to conplete.
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2. COVID 19 pandenmic. On March 10, 2020, the Governor

decl ared a state of energency throughout the Conmonwealth in
response to the spread of COVID- 19, where he invoked his
statutory authority to "fromtime to time issue recomendati ons,
directives, and orders as circunstances may require." See
Executive Order No. 591. The follow ng day, the Wrld Health
Organi zation declared COVID-19 to be a global pandemc. On
March 15, 2020, the Governor issued orders closing all public
and private elenentary and secondary schools, prohibiting public
and private gatherings of nore than twenty-five people, and
prohibiting the on-prem ses consunption of food and drink at
restaurants, bars, and other food establishnents. Then, on
March 23, 2020, he issued another executive order, further
[imting public and private gatherings to no nore than ten
people and requiring all nonessential businesses to close their
physi cal workplaces and facilities. See COVID 19 Order No. 13.
See also COVID-19 Order No. 21. At his direction, the
Departnment of Public Health (DPH) issued a "Stay-at-Hone

Advi sory" the follow ng day, declaring that it was "critically
i mportant” for everybody to "[o]nly | eave hone for essenti al
errands such as going to the grocery store or pharmacy," and
that, when people do | eave hone, to "practice social distancing
by staying [six] feet away fromothers.” DPH Public Health

Advi sory: Stay-at-Hone Advisory (Mar. 24, 2020). On April 10,
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DPH i ssued anot her advisory recommendi ng that people wear face
coverings or masks when social distancing is not possible. See
DPH Advi sory Regardi ng Face Coverings and d oth Masks (Apr. 10,
2020). Al of these restrictions on everyday life, which wll
remain in effect until at |east May 4, 2020, have been i nposed
in an effort to mtigate the spread of the virus, which can
occur at an alarmng rate. Even with these restrictions in

pl ace, as of April 16, 2020, there have been 32,141 confirmed
cases of COVID-19 in Massachusetts, resulting in 1,245 deaths.
See Departnment of Public Health, Coronavirus D sease 2019
(COVID19) Cases in MA, as of April 16, 2020, https://nmass. gov
/ doc/ covi d- 19- cases-i n-massachusetts-as-of -april-16-2020

/ downl oad [https://perma. cc/ FR75- PDFY] .

Wth the onset of the pandem c and the inposition of
restrictions that followed, the plaintiffs and other candi dates
could not safely and reasonably gather voter signatures in the
usual ways, nanely, going to places where |arge nunbers of
potential registered voters are likely to be, such as town
centers, malls, grocery stores, or political neetings. 1In the
face of this predicament, the plaintiffs and ot her candi dates
wote to the Secretary, seeking relief fromthe m ni num
signature requirenents. The Secretary, however, maintained that

he | acked the authority to act, and that only the Governor and
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Legi sl ature could provide such relief.13 The Governor and
nunmerous | egislators have expressed their willingness to
consider a legislative "fix" to the predicanent, but bills that
were introduced in the Legislature that woul d reduce the nunber
of required signatures for those offices requiring 1,000 or nore
signatures by fifty percent, see 2020 Senate Doc. No. 2632, or
by two-thirds for all offices, see 2020 House Doc. No. 4981.

The Senate has engrossed its bill, but, as of the tinme this

opi nion was submitted, neither legislative "fix" had been

enact ed.

Di scussion. The right to seek elected office, like the
related right to vote, is a fundanental constitutional right in
Massachusetts. Article 9 of the Massachusetts Decl aration of
Ri ghts provides, with inpressive brevity and clarity, that
“[a]ll elections ought to be free; and all the inhabitants of
t hi s conmmonweal t h, having such qualifications as they shal
establish by their frane of governnent, have an equal right to

el ect officers, and to be elected, for public enploynents."”

13 The Secretary issued an advisory recomendi ng, anong
ot her things, that candi dates and vol unteers "take appropriate

precautions as they continue to gather signatures. |If you are
interacting with voters, be sure to have hand sanitizer or
di si nfectant w pes avail abl e and wash your hands frequently. If

possi bl e, consider providing signers with fresh pens and sheets
of paper." See Secretary of the Comonweal th, COVID- 19

El ecti ons Updates, https://ww. sec. state. ma. us/ el e/ covi d-

19/ covid-19. ht m [ htt ps:// perma. cc/ ZM2J- GBY8] .
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Over the ensuing 240 years since the adoption of our Declaration
of Rights in 1780, art. 9 has served to protect the
"fundanental " and "intertwine[d]" rights of candidates to gain
access to the ballot and of voters to cast their ballots as they

see fit. See Libertarian Ass'n of Mass. v. Secretary of the

Commonweal th, 462 Mass. 538, 560 (2012) (LAM.

As with many fundanmental rights, the "court has sustained
statutes which reasonably regul ate el ections and access to a

pl ace on the ballot.” Opinion of the Justices, 368 Mass. 819,

821-822 (1975). See Opinion of the Justices, 413 Mass. 1201,

1209 (1992), quoting Opinion of the Justices, 375 Mass. 795, 811

(1978) ("the right to be el ected, preserved in art. 9, is not
absolute but '"is subject to |egislation reasonably necessary to
achieve legitimate public objectives'"). In fact, the court has
previously considered the sanme m ni nrum si gnature requirenents at
i ssue here and concluded that they w thstood constitutiona
scrutiny. LAM 462 Mass. at 567. In that case, the plaintiff
Li bertarian party sought to transfer the certified voter

si gnatures obtai ned by one candi date to anot her candidate in
order to qualify the latter to be on the general election
ballot. See id. at 545-546. The present case cones before the
court under an entirely different set of facts and

ci rcunstances. The framework through which we analyze it,

however, remai ns the sane.
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When we eval uate the constitutionality of a restriction on
access to the ballot, we apply a "sliding scal e approach,
t hrough which [we] weigh the character and magni tude of the
burden the State's rule inposes on the plaintiffs' rights
against the interests the State contends justify that burden,
and consider the extent to which the State's concerns make the
burden necessary" (quotations, citations, and alterations
omtted). Id. at 560. "Regulations inposing severe burdens on
plaintiffs' rights nmust be narrowy tailored and advance a
conpelling state interest. Lesser burdens . . . trigger |ess
exacting review, and a State's inportant regulatory interests
wi Il usually be enough to justify reasonabl e, nondiscrimnatory
restrictions" (quotations and citations omtted). 1d. Mdre
recently, recognizing that the Massachusetts Decl aration of
Ri ghts may be nore protective of voting rights than the Federal
Constitution, we have declared that we do not use the phrase
"severe burden,” which arises from Federal constitutiona
jurisprudence, in determ ning whether strict scrutiny applies
but instead apply strict scrutiny to a voting requirenent that
"significantly interfere[s]" with the fundanmental right to vote.

See Chel sea Col | aborative, Inc. v. Secretary of the

Commonweal th, 480 Mass. 27, 35, 36 n.21, 40 (2018). W need not

deci de here whether the Massachusetts Constitution provides

greater protections for the art. 9 rights at issue, because it
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i s undi sputed that, under the circunstances arising fromthis
pandem c, we should apply strict scrutiny to the m ni mum
signature requirenents regardl ess of whether we apply a "severe
burden” or "significant interference" fornulation.

In ordinary tinmes, the mninumsignature requirenents to
appear on the ballot in Massachusetts only inpose "nodest
burdens” on prospective candidates for public office, so "there
need be only a rational basis undergirding the regulation in
order for it to pass constitutional nuster” (citation omtted).
LAM 462 Mass. at 567. And in ordinary tines the rational basis
threshold is "easily" nmet, as the "State's interest in ensuring
that a candi date makes a prelim nary showi ng of a substanti al
nmeasure of support before appearing on the ballot is legitimte"
(quotation, citation, and alteration omtted). I1d. M ninmm
signature requirenents ensure "that the candi dates who appear on
the . . . ballot have denonstrabl e support anong the voting
public.” Barr v. Galvin, 626 F. 3d 99, 111 (1st G r. 2010),
cert. denied, 565 U S. 929 (2011). In doing so, they "safeguard
the integrity of elections by avoiding overl oaded ballots and
frivol ous candi daci es, which dimnish victory margins,
contribute to the cost of conducting el ections, confuse and
frustrate voters, increase the need for burdensone runoffs, and

may ultimately di scourage voter participation in the electora
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process.” Libertarian Party of Me. v. Dianond, 992 F.2d 365,

371 (1st Cir.), cert. denied, 510 U S. 917 (1993).

But, as we have recogni zed, statutory requirenents that
were once considered constitutionally perm ssible may | ater be
found to interfere significantly with a fundanmental right as
soci etal conditions and technol ogy change. See Chel sea

Col | aborative, Inc., 480 Mass. at 37, citing Goodridge v.

Departnment of Pub. Health, 440 Mass. 309, 341 n.33 (2003). And

simlarly, statutory requirenents that in ordinary tines inpose
only nodest burdens on prospective candi dates for public office
may significantly interfere wwth the fundanental right to run
for political office in a time of pandemc.

We need not dwell long on how dramatically conditions have
changed i n Massachusetts since the Governor first announced a
state of energency arising fromthe COVI D 19 pandem c on March
10. Al who presently live in the Coormonweal th have seen it
(and lived it), and, for additional details, posterity can | ook

to our recent decision in Commttee for Pub. Counsel Servs. Vv.

Chief Justice of the Trial Court, 484 Mass. 431, 433-434 (2020).

Suffice it to say that, during the state of energency, the
traditional venues for signature collection are unavail abl e:
few people are wal king on public streets in town centers; malls
are closed, as are all but essential businesses; restaurants

provide only take-out food or delivery; public neetings, if held
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at all, are conducted virtually; and the vast majority of people

are remai ning at hone. See d ovsky v. Roche Bros. Supernkts.

Inc., 469 Mass. 752, 762 (2014) (recognizing candi dates
constitutional right to solicit nom nating signatures outside

entrance to supermarket); Batchelder v. Allied Stores Int'l,

Inc., 388 Mass. 83, 92 (1983) ("a person needing signatures for
bal | ot access requires personal contact with voters").

When peopl e do encounter each other, they do so only by
mai ntai ning a "social distance" of at |east six feet, and
attenpt to keep such encounters as brief as possible. Because
it has been shown that one can carry and spread the COVI D19
virus w thout any apparent synptons, every encounter with
anot her person, especially a stranger, poses a risk of
infection. Because it is not altogether clear how | ong the
COVI D-19 virus may "survive" on various surfaces and objects,
peopl e are reluctant to touch any pen or piece of paper that has
been touched by another, at |east unless they quickly can wash
or sanitize their hands. Accordingly, if a candidate seeks to
obtai n signatures on nom nation papers in the traditional ways,
he or she reasonably may fear that doing so mght risk the
health and safety not only of the person requesting the
signature but also of the persons who are signing, of the
famlies with whomthey live, and potentially of their entire

comuni ty.
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In short, as the Secretary rightly and readily
acknow edges, the m ninmum signature requirements, which may only
i npose a nodest burden on candidates in ordinary tinmes, now
i npose a severe burden on, or significant interference with, a
candidate's right to gain access to the Septenber 1 primary
bal | ot, and the governnent has not advanced a conpel ling
interest for why those sanme requirenents should still apply
under the present circunstances. See LAM 462 Mass. at 560.
Indeed, it concedes that there is none. The m ni num signature
requirenments, therefore, in this tinme of pandemc are
unconstitutional as applied to the plaintiffs, and other
simlarly situated candi dates.

If the Legislature had enacted a | aw on March 23 i nposing
harsh new requirenments that made it substantially nore difficult
for candidates to obtain the required signatures to get on the
Septenber 1 primary ballot, we no doubt would declare the |aw
unconstitutional. The Legislature, of course, did not do this,
but it is fair to say that the pandemc did. To be sure, "wet"
signatures can still be obtained, but the ability to do so
safely has been greatly di m nished or been nade significantly
nore | aborious. No fair-mnded person can dispute that the
fundanental right to run for elective office has been

unconstitutionally burdened or interfered wwth by the need to
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obtain the required "wet" signatures in the mdst of this
pandem c. See LAM 462 Mass. at 560.

The burdens inposed by the statutory m ni mum signature
requirements are not inevitable. There are alternatives that
coul d preserve the |egislative purpose that a candi date
denonstrate a certain | evel of support in order to win a place
on the ballot and yet protect the public fromthe health risks
associated with obtaining "wet" signatures.

As a general matter, the principle of separation of powers
set forth in art. 30 of the Massachusetts Declaration of Rights
prevents the "judiciary [from substituting its notions of
correct policy for that of a popularly elected Legislature”

(citation omtted). Commonwealth v. Leno, 415 Mass. 835, 841

(1993). But where fundanental constitutional rights are

vi ol ated, and where the Legislature fails to renedy the
constitutional deficiencies after having had the opportunity to
do so, and where an aggrieved litigant files suit seeking
remedial relief for the constitutional violation, the judiciary

must provide such a renedy. See Cepulonis v. Secretary of the

Commonweal th, 389 Mass. 930, 938 (1983), citing Reynolds v.

Sinms, 377 U S. 533, 586 (1964). Here, where the filing deadline
for nom nation papers fast approaches, and the Legislature has
yet to take decisive action, we have little choice but to

provide equitable relief, pursuant to G L. c. 214, 8 1, to
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protect the constitutional rights of the plaintiffs and those

simlarly situated. See Commobnwealth v. United Food Corp., 374

Mass. 765, 781 (1978) ("In order to avoid the unconstitutional
aspects of the statute, and to achieve the basic |egislative
pur pose, we conclude that the judge nmust have discretion to
fashion the judgment in this case . . ."). "It is a well
settled principle that, in fashioning appropriate relief, the
i ssuance and scope of equitable relief rests within the sound

di scretion"” of the court. Johnson v. Martignetti, 374 Mass.

784, 794 (1978), citing Martin v. Mrphy, 216 Mass. 466, 468

(1914). W recogni ze, though, that where these extraordi nary

ci rcunstances require us to make policy judgnments that, in
ordinary tinmes would be best left to the Legislature, our renedy
must be "no nore intrusive than it ought reasonably be to ensure

t he acconplishnment of the legally justified result."” Perez v.

Bost on Hous. Auth., 379 Mass. 703, 730 (1980). 14

14 The action we take here is by no means unprecedent ed.
O her States, addressing the potential for voter
di senfranchi senment in the face of natural disasters, have
simlarly provided narrowy tailored equitable relief to protect
the constitutional rights of voters. See, e.g., Florida
Denocratic Party v. Scott, 215 F. Supp. 3d 1250, 1257-1259 (N.D
Fl a. 2016) (ordering Statew de extension of voter registration
deadline in response to Hurricane Matthew); Ceorgia Coalition
for the People's Agenda, Inc. v. Deal, 214 F. Supp. 3d 1344,
1345-1346 (S.D. Ga. 2016) (ordering extension of voter
regi stration deadline for one county in response to Hurricane
Matthew). |In addition, at |east one court has declared m ni num
signature requirenents to be unconstitutional in light of the
pandem ¢ and, as a result, reduced the nunbers. See Omari
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The plaintiffs have requested various alternative fornms of
relief. Before we discuss the relief that is granted, we take a
nmonent to address the requests for relief that we do not believe
are justified.

The plaintiffs first request that we not only declare the
m ni mum si gnature requirements unconstitutional as applied to
themand simlarly situated candidates during this primary
el ection, but also declare the mnimum signature requirenments
void. 1In effect, the plaintiffs seek to avoid the m ni mum
signature requirenents altogether and proceed directly to the
Septenber 1 primary ballot. W decline to order this renedy;
the justification for the current statutorily prescribed
signature requirenents is outwei ghed by the burden those
requi renments i npose under the present conditions, but there is
still merit to having some signature requirenents. Even in the
m dst of the pandemic, the State has a legitimate interest in
ensuring that a candi date nakes a prelimnary show ng of support
anong the el ectorate before appearing on the ballot. In
addi ti on, the pandem c has not conpletely deprived candi dates of
the ability to gather signatures. Between February 11, 2020,

when the nom nation papers were first nmade avail able, and March

Faul kner for Va. vs. Virginia Dep't of Elections, CL2000- 1456,
Cr. . of Rchnond (Mar. 25, 2020) (order reducing signature
requirement for candi dates seeking to be Republican Party

nonm nees for United States Senate from 10,000 to 3, 000).
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23, 2020, when the first significant restrictions were inposed
in response to the pandem c, candi dates had forty-one days in
whi ch to gather signatures w thout any constraint. Since March
23, the process has becone unconstitutionally burdensone, but
not inpossible. And the renmedies we provide in this decision
will permt additional signatures to be safely obtained. It
woul d not be equitable, therefore, to declare the m ni num
signature requirenents voi d altogether

G ven the | oom ng deadlines, the plaintiffs also request,
in the alternative, that we extend the deadlines for submtting
nom nati on papers to |ocal election officials and for filing the
certified nomnation papers with the Secretary. The Secretary,
however, nmaintains that an extension beyond May 5 for
subm ssions to local election officials and May 26 for filing
with the Secretary is not workable, given the tine needed for
the SBLC to deal with any objections to the nom nati on papers,
for the Secretary's office to prepare the 2,200 different styles
of ballots required for the different jurisdictions in the
Commonweal th, and for local election officials to then transmt
the ballots by July 18 to mlitary and overseas voters, as
required by Federal law. The plaintiffs have not disputed the
Secretary's tinmeline or his analysis of the problens that woul d
arise froma greater extension, and we defer to his experienced

judgnent in this regard. Therefore, we will extend the
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deadlines only for candidates running for State district and
county offices, and extend their deadlines only to match the
deadl ines that apply to party candi dates running for Federal and
Statewi de offices: fromApril 28 to May 5 to submt nom nation
papers to local election officials for certification, and from
May 26 to June 2 to file the certified nom nation papers with
the Secretary.

The plaintiffs have further requested, as alternative
relief, that we "substantially" reduce the nunber of signatures
required to get on the primary election ballot. The Secretary
agrees, but suggests that the reductions should only apply to
of fices for which 1,000 or nore certified voter signatures are
currently required. This would preclude any reduction of the
requi red mni mum si gnatures for candidates for State senator and
representative, who currently nust secure 300 and 150
signatures, respectively, and for offices in certain counties
(e.g., Barnstable County register of probate and Barnstabl e
County comm ssioner), who currently need to obtain 500
signatures. W agree that, in light of the prevailing
ci rcunstances, the nost equitable alternative is to reduce the
nunber of signatures required. W do not agree, however, that
it would be equitable to do so only for sone candi dates and not

ot her s.
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Presumabl y, the nunber of signatures required for each
of fice was established to reflect a bal ance between the nunber
of people represented by the elected office and the burden
i nvolved in obtaining the signatures. Hence, a Statew de office
such as United States senator warrants burdening a candi date
wWith a requirenent of gathering 10,000 signatures, while an
of fice representing fewer people, such as a State senator,
warrants a signature requirenent of 300. It seens only just
that the sane rationale should apply when it comes to reducing
t he m ni mum nunbers in response to the pandem c, and that the
sane percentage decrease should apply to all offices. To hold
otherwi se would alter the relative ratio of the m nimum
requi rements chosen by the Legislature. For instance, a prinmary
candi date for the State Senate must gather only three per cent
of the signatures that a primary candidate for the United States
Senate nust gather; that ratio should not be altered by the
remedy we devi se.

In determ ning the percentage of the across-the-board
reduction, the Secretary has suggested a reduction of fifty
percent (50%, the same amount that has been proposed in one of

the bills currently pending in the Legislature.1> W agree with

15 W note that both the Secretary and 2020 Senate Doc. No.
2632 would limt this fifty percent (50% reduction to offices
requiring 1,000 or nore signatures.
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t hat suggested percentage decrease. Fifty percent (50% has a
rational connection to the underlying constitutional violation.

As noted supra, the candidates had forty-one days after the date

when nom nation papers were first nmade avail abl e (February 11)
to gather signatures without any significant restrictions
related to the pandem c. That all changed on March 23, when the
Governor issued the order |imting public and private gatherings
to no nore than ten people, requiring all nonessentia

busi nesses to close their physical workplaces and facilities,
and directing DPH to issue the Stay-at-Honme Advisory, urging
people to | eave hone only for essential errands and to practice
soci al distancing when they did. Forty-one days is al nost
exactly fifty percent (50% of the tinme between February 11 and
May 5, which is now the deadline by which all primry candi dates
have to collect signatures and submt themto | ocal election
officials. Even if candidates were slowto start, it was
significantly chall enging, but not inpossible, to gather
signatures after March 23, and as discussed infra, candi dates

wi |l now have sonme opportunity to obtain electronic signatures

t hrough May 5, so it should not be unfairly burdensone for a
serious candidate to obtain one-half of the required signatures.
The nunber of certified registered voter signatures required to
get on the Septenber 1 primary ballot, therefore, is reduced by

fifty percent (50% for all candidates.
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Finally, the plaintiffs also request that we order State
officials to explore "less stringent strategies" for the
col l ection and subm ssion of signatures, such as through the
el ectronic collection of signatures. They note that a few
States have inplenented the use of el ectronic signatures and
subm ssions for purposes of securing access to the ballot,
including at least two that did so in response to the current
pandem c. 1 |In the order reserving and reporting this case to
the full court, the parties were asked to address the |ogistics
of , and potential problens with, collecting and verifying
el ectronic signatures. Their subm ssions have convinced us that
there are too many issues and unanswered questions to allow us
confidently to inpose a renedy that would transform a nom nation
systemthat required "wet" signatures into one that permtted a
broad range of electronic signatures, including a printed namne.
To nane just a few, there are the inherent tine constraints
di scussed supra; there are potential |ogistical, |egal, and

cyber-security related concerns; and, of course, there is the

16 Arizona al ready had adopted an el ectronic candi date

nom nating systemcalled "E-qual," which allows voters to show
support for candidates "fromthe confort of [their] home[s] or
anywhere [I]nternet access is available.” See https://apps

.azsos. gov/equal [https://perma.cc/2HDB- YHSF]. New Jersey and
Fl ori da, nmeanwhil e, have taken sone action in this regard in
response to the pandemic. See New Jersey Governor, Executive
Order No. 105 (Mar. 19, 2020); Florida Secretary of State,

Emer gency Rule No. 1SER20-2 (Apr. 3, 2020).
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fact that local and State governnents are already operating
under severe constraints, and often with skeletal staffing, due
to the pandem c.

The Secretary, however, has suggested one nobdest neans to
i nclude electronic signature collection anong our equitable
remedi es, which the plaintiffs find attractive, as do we.
Specifically, the Secretary proposes that we order that
candi dates seeking to be on the ballot for the Septenber 1
primary election be allowed to scan and post or otherw se
di stribute their nom nation papers online. Voters may then
downl oad the image of the nom nation papers and either apply an
el ectronic signature with a conputer nouse or stylus, or print
out a hard copy and sign it by hand. The signed nom nation
paper can then be returned to the candidate, or a person working
on the candidate's behalf, either in electronic form (by
transmtting the "native" electronic docunent or a scanned paper
docunment) or in paper form (by hand or nmail). The candi dates
will still have to submt the nom nation papers to |oca
el ection officials in hard copy paper format, but the proposed
process will alleviate the need for, and the risk associ ated
with, obtaining "wet" signatures. The Secretary is ordered
forthwith to provide clear guidance to prospective candi dates as

to how this electronic signature collection process may be
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acconpl i shed effectively, although candi dates need not await
t hat gui dance to get started.

Concl usion. For the reasons stated, the plaintiffs
application for declaratory relief is allowed to the extent that
we declare, inthe limted context of the current pandem c, that
the mninmum signature requirenments in G L. c. 53, 88 7 and 44,
for candidates in the Septenber 1, 2020, primary election are
unconstitutional. As a renedy for this constitutiona
violation, we order that (1) the nunber of required signatures
be reduced by fifty percent (50% for all offices; (2) the
deadl ines for candidates running for State district and county
offices to submt their nom nation papers to |l ocal election
officials for certification and for the filing of certified
nom nation papers with the Secretary be extended to May 5, 2020,
and June 2, 2020, respectively, which are the current due dates
for party candidates running for Federal and Statew de offices;
and (3) subject to the restrictions outlined in this decision,
the Secretary shall allow the subm ssion and filing of
nom nation papers with electronic rather than "wet" signatures.

So ordered.



KAFKER, J. (concurring). Gven the pressing need for
i mredi ate action during the pandem c, and the technol ogica
[imtations in our existing electoral infrastructure identified
by the Secretary of the Commnweal th (Secretary), | concur in
the court's nmultifaceted remedy. | wite separately, however,
to express concern that those responsible for our electora
process have concluded that they are unable to solve the probl em
of in-person signatures with the nore straightforward and
targeted solution of electronic filing of signatures, and
therefore have required the court to tenporarily rewite the
el ection |l aws. Those responsible for our elections nust have
the technological tools to respond to the pandem c that
confronts us, which has fundanentally changed the world as we
know it. Leaving these electoral problens for the courts to
sol ve should be a | ast resort.

When we decl are an act unconstitutional, we nust do so in
the |l east intrusive and nost judicious manner possible. See

Duracraft Corp. v. Holnes Prods. Corp., 427 Mass. 156, 167

(1998) ("We nust construe statutory provisions, when possible,
to avoid unconstitutionality, . . . and to preserve as much of
the legislative intent as is possible in a fair application of
constitutional principles"). Even as these extraordinary

ci rcunstances require us to fashion judicial renedies for such

constitutional violations, we nust do our utnost to avoid making



policy decisions that are the responsibilities of other branches

of governnent. See Commonwealth v. Leno, 415 Mass. 835, 841

(1993) (recognizing "the undesirability of the judiciary
substituting its notions of correct policy for that of a

popul arly el ected Legislature” [quotations and citation
omtted]). OQur duty is to do the m ninum of what is necessary
to conformthose statutes to the Massachusetts Constitution, and
not to rewite those statutes nore extensively. See id. See

al so Aptheker v. Secretary of State, 378 U.S. 500, 515 (1964)

("Although this Court will often strain to construe |egislation
SO as to save it against constitutional attack, it nust not and
Wi ll not carry this to the point of perverting the purpose of
a statute or judicially rewiting it" [quotation, citation, and
alteration omtted]).

The fundanental issue here is the statutory requirenent
that nom nation signatures be obtained "in person.” See G L.
c. 53, 8 7. As the court highlights, and as we have previously
stated, the State has a legitimate interest in ensuring that
candi dates have a "substantial measure of support" before they

may appear on the ballot. See Libertarian Ass'n of Mass. V.

Secretary of the Commonweal th, 462 Mass. 538, 567 (2012),

quoting Barr v. Galvin, 626 F.3d 99, 111 (1st G r. 2010), cert.

deni ed, 565 U. S. 929 (2011). OQherw se, the ballot would be

overcrowded and confusing. See id. at 567 & n.29. Moreover,



t he requi renent that candi dates obtain a m ni mum nunber of
signatures in order to qualify for the ballot is reasonably
related to this interest. See id. Rather, it is the in-person
aspect of the signature requirement that renders it unduly
burdensone in |light of the current pandem ¢ and quarantine, as
this requirenment presents public safety risks for both the
canpai gn and individual signatories. An in-person signature

si nply cannot be obtained w thout endangering the health of
those collecting the signatures and those signing their nanes.

The least intrusive renmedy to this constitutiona
deficiency woul d be one that carves out the in-person
requirenment and replaces it with its nearest equival ent:
el ectronic signatures. This solution should be technol ogically
feasible and relatively straightforward in the mdst of a
pandem c: use el ectronic nom nation papers that can be
el ectronically signed by voters and electronically submtted to
| ocal election officials.

El ectronic signatures are the normin the private sector
and many areas of governnent. Even before automatic voter
registration took effect, the Secretary nmaintai ned an online
portal that allowed citizens to conplete an online affidavit
using an image of their electronic signature fromthe registry
of notor vehicles to register to vote. See G L. c. 51, § 33A

The Legi slature has also already laid the groundwork for the



verification of registered voters' electronic signatures. The
Legi sl ature has expressly determ ned that, as a general matter,
"[a] record or signature may not be denied | egal effect or
enforceability solely because it is in electronic form" and,
"[i]f a law requires a signature, an electronic signature
satisfies the law." G L. c. 110G 8 7 (a), (d). The
Legi sl ature and the Secretary have also facilitated certain
busi ness filings by allow ng both electronic signatures and
el ectroni ¢ subm ssions. See G L. c. 156D, 88 1.40 et seq.
(including electronic signatures in definition of "sign" or
"signature" for purposes of incorporation); 950 Code Mass. Regs.
8§ 113.06(4) (2006) (requiring "original" signature on corporate
filings unless docunents are subnmitted "by authorized el ectronic
or facsimle transmssion"). |If this trend toward acknow edgi ng
el ectronic signhatures is acceptable for the registration of
voters and the creation of businesses, it should also be
sufficient to nmeet ballot signature requirenents.

One woul d think that, had el ectronic signatures been
expedi tiously approved for use on nom nation papers by the
Legi sl ature and the Secretary, nothing nore would be necessary
to renedy the unconstitutional burden here. |In an age dom nated
by social nedia sites |ike Facebook and Twitter, and one that
requires sophisticated digital political canpaigning, it is

difficult to imagine that a viable |egislative candidate for the



State house or State senate would be unable to electronically
alert and engage the 150 or 300 foll owers that the candidate
needs to obtain electronic signatures to appear on the ballot.
Those seeking Statew de office should also be able to satisfy
their reasonable signature requirenents if a readily accessible
el ectronic signature process were adopted. Indeed, this would
presumably be the normif the technical capacities of our

el ection infrastructure were anywhere near as sophisticated and
adaptabl e as those of the private sector and ot her areas of
gover nment .

Unfortunately, according to the Secretary, election
officials lack the technol ogical capacity at this tine to
readily accept electronic signatures for ballot nom nations.
The Secretary contends that there are significant limtations on
the capacity of local and State election officials to receive
and verify such electronic signatures for the purposes of
sati sfying the signature requirenents, even when those
requi rements involve a nmanageabl e nunbers of signatures, ranging
from 150 to 10, 000, plus the additional nunber of signatures
necessary to create a margin of error for the candi dates.
Specifically, the Secretary contends that individual
muni ci palities may not be able to open large e-mail attachnents
contai ning voter signatures, and may be unable to access online

file storage sites due to cybersecurity concerns. Wy this



remains so difficult in the nodern era is sonmewhat inexplicable.
Wiy a sinple e-mail attestation that includes the nane, address,
and party registration of the voter is insufficient is also not
obvi ous. The process for verifying even "wet" signatures
appears to consist primarily, if not conpletely, of a conparison
of the nane, address, and voter registration on the "wet"
signature wth the nane, address, and voter registration on

record. See 950 Code Mass. Regs. 8 55.03(1) (2004). Wy a

sinmple e-mail is nore suspect than a "wet" signature renains
uncl ear.
Nevert hel ess, because of the current technological limts

on our election capabilities and the procedural requirenents of
the current process, candidates will be forced to continue to
subm t their nom nation papers in hard copy form According to
the Secretary, we are |imted to the follow ng process for
allow ng electronic signatures. First, candidates will be
permitted to electronically post or distribute their nom nation
papers. Then, voters nust downl oad the papers and either

el ectronically sign, or print and physically sign, the docunent
and return it to the candidate in electronic or paper form The
candi date will then be tasked with producing all voter
signatures in hard copy paper format, and physically submtting
his or her nom nation papers to |local officials for

certification. At mninmum this awkward, nultistep process wl|



requi re candi dates or canpaign volunteers to risk exposure to
the virus by venturing out, either to the post office or a |oca
official's physical office, in order to deliver the nom nation
papers to el ection officials.

Al'lowing voters to submt their signatures electronically
as part of this cunbersone process, by itself, is not enough to
fix the problem Indeed, the parties agree that this stilted
approach to electronic signatures is not enough. Rather, given
t he apparent | ack of technol ogical capacity to readily accept
and verify electronic signatures in a nore straightforward
manner — even in the mdst of a global pandemc -- this court
is instead forced to i npose alternative renedi es, such as
reducing the statutorily prescribed signature threshold and
extending the tine limts for gathering signatures.

Unfortunately, these alternative renedi es raise other
constitutional issues. Wen we start to alter the nunbers of
signatures required to qualify for the ballot, we begin to stray
into territory reserved for the Legislature. See Kenniston v.

Dep't of Youth Servs., 453 Mass. 179, 189 (2009). While

reduci ng the signature threshold by fifty percent may be a sound
Sol onmoni ¢ sol ution, and roughly corresponds to the anount of
ti me candi dates have lost, this appears to be nore of a policy

choice best left to the Legislature, which can act with great



di spatch when it chooses to do so.! Nonetheless, in the instant
case, at this last mnute in the signature gathering process,
and in the absence of legislative action, this court is forced
to inpose these alternative renedies itself to conformthe

el ection laws to constitutional requirenments during the pending
energency. These renedi es al so appear to be the | east intrusive
ones available, in light of the deficient technol ogical
capabilities identified by the Secretary and the i nm nent
approachi ng deadlines for submtting nom nation papers.

In this "high tech" era, and in the mdst of a gl oba
pandem c that severely restricts close personal contact, the
failure to be able to solve manageabl e technol ogi cal problens on
the eve of an election is confounding and distressing. At a
time when we need to be fundanentally rethinking what nust be
done in person and what can instead be done el ectronically, our
el ectoral process seens dangerously unequi pped to adapt to a new
par adi gm

The COVI D-19 pandem c has dramatically changed our current
reality, not only in the Commonweal th, but across the gl obe, and

not sinply for a nonth or two. Despite the significant negative

1 W recognize that elected officials are presently
operating under the sane quarantine restrictions as the rest of
the Commonweal th. This nmakes the enactnent of major substantive
changes nore difficult to acconplish, particularly where such
changes require collaborative efforts anong significant nunbers
of peopl e.



effects of this | ockdown, health officials have urged the

i nportance of maintaining quarantine efforts for the foreseeable
future. Tozzi and Bl oonberg, "Social distancing until 2022? It
may be necessary, according to Harvard coronavirus researchers,”
Fortune (Apr. 14, 2020) https://fortune.com 2020/ 04/ 14

/ soci al -di st anci ng-until -2022-coronavi rus- end- dat e- spr ead- covi d-
19- harvard-researchers/ [https://perm. cc/ HQ5-4257]. It
remains to be seen when the current neasures will no | onger be
necessary. The Governor has indicated that the existing

| ockdown will remain in place until at |east May 4, 2020. See
COVID- 19 Oder No. 21. Even to the extent that the spread of
the virus slows in the com ng nonths, there are indications it
may again surge in the fall. See Tozzi and Bl oonberg, supra.

In any event, it is clear that the effects of COVID- 19 will be
felt for years to cone, and that we nust adapt to face the |ong-
termlogistical challenges that this newreality poses to our
society, particularly for in-person interactions.

O her States have adapted their election machinery to
address the el ectronic signature problem As the court
observes, ante at note 16, Arizona has adopted a centralized
systemfor allowi ng voters to electronically sign candi dates
nom nation papers, called "E-Qual." See
https://apps. azsos. gov/equal/ [https://perma.cc/2HDB- YHSF]. The

E- Qual website pronpts voters to provide sel ect persona
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information, which is then used to access their voter
registration record. See id. Once their voter registration
record has been identified, voters may electronically sign a
candi date's nom nating petition. See id. As the website
boasts, this systemallows voters to show their "support for a
candi date fromthe confort of [their] hone[s] or anywhere
[I]nternet access is available." See id.

Despite the apparent | ack of technol ogi cal solutions
avai l abl e for purposes of the current election cycle, it would
appear that the Conmonweal th has the nmeans to aneliorate this
i ssue going forward, though not in tinme to address the issue
before the court. As explained by the am cus, the Commonweal t h
is already expanding its acceptance of electronic signatures in
ot her areas of election adm nistration. Pursuant to |egislation
passed in 2018, the Commonweal th began inplenenting an automatic
voter registration process on January 1, 2020. See G L. c. 51
8§ 42G4 St. 2018, c. 205, 8§ 4. As a part of this process,
automatic voter registration agencies, such as the registry of
not or vehicles,?2 nmust transmt a voter's electronic signature to

the Secretary, who transmts the sane to the board of registrars

2 An "automatic voter registration agency" is defined as "a
| ocation at a state agency where an eligible citizen may

register to vote." G L. c. 51, § 42G%(a), (b).
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or election conm ssion of the city or town where the voter
resides. G L. c. 51, § 42G4 (e).

Muni ci pal registrars therefore already have at |east a
growi ng dat abase of el ectronic signatures of voters registered
in the Coomonwealth. It follows, then, that they shoul d have
the capability to conpare electronic signatures submtted for a
candi date's nom nation papers with el ectronic signatures
subm tted by automatic voter registration agencies. See G L.
c. 51, 8 42G/4 950 Code Mass. Regs. 8 55.03(1)(b). They should
therefore be able to scale up to wider use of electronic
signatures in the near future. That future, however, is
apparently not now. For that reason, | amforced to concur.

In sum while | agree with the court that the technol ogica
l[imtations described by the Secretary prevent us fromrepl aci ng
the in-person requirenment with electronic signatures alone in
the short tine before the signatures are due, and require the
nmul tifaceted remedy the court proposes, | feel conpelled to
enphasi ze that those responsible for our election process nust
have the necessary tools to quickly adapt to the current
pandem ¢ and the future crises to follow. Absent such
technol ogi cal adaptability, our elections will be inperiled and
our election |laws may thensel ves have to be rewitten in the
m dst of a crisis, as was done here. That is an invitation to

conflict and confusion that nust be avoi ded.



