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GAZI ANO, J. The plaintiffs, incarcerated i nmates serving
sentences or individuals who are civilly commtted under G L.
c. 123, 8§ 35, commenced this class action in the county court,
all eging that their conditions of confinement expose themto
unreasonabl e risks fromthe COVID 19 pandem c. They claim
anong ot her things, that the defendants' failure to take readily
avai |l abl e steps to reduce the incarcerated population to safe
| evel s so as to permt adequate physical distancing within
prison walls constitutes cruel and unusual punishnent in
violation of the Ei ghth Anmendnent to the United States
Constitution and art. 26 of the Massachusetts Decl aration of
Ri ghts, and viol ates substantive due process requirenents
guar ant eed under the Fourteenth Amendnment to the United States
Constitution and arts. 1, 10, and 12 of the Massachusetts
Decl aration of Rights.

The plaintiffs sought a prelimnary injunction enjoining

the Departnment of Correction (DOC) from (1) housing any prisoner



ina facility where the popul ati on exceeds its design-rated
capacity and (2) "[h]ousing any prisoner in a cell, room dorm
or other living area where they nust sleep, eat, or recreate
within six feet of another person."4 To acconplish this, the
plaintiffs asked that the DOC be ordered to reduce the nunber of
i ncarcerated individuals such that the proper physica

di stancing can be nmaintained in all facilities. They also
requested that the parole board be ordered to expedite the

rel ease of certain groups of innmates, consider the risks of
COVID-19 in all parole decisions, and adopt a presunption of
rel ease on parole for all inmtes who are eligible for parole.5>
In addition, the plaintiffs sought to enjoin the DOC from
continuing to confine individuals who are civilly commtted

pursuant to G L. c. 123, § 35.

4 The plaintiffs also asked that the Departnent of
Correction (DOC) be enjoined fromhousing any inmate in a cell,
dormtory, or other living area that does not conply with the
m nimze size standards established by the Departnent of Public
Health (DPH) as set forth in 105 Code Mass. Regs. 88 451.320-
451. 322 (2004); mai ntaining any nedi cal services unit or
medi cation distribution area in which i nmates have to wait
within six feet of each other; and transferring any i nmate from
a county jail to the DCC

5 The parol e board sought to dismiss all clains against it
on the grounds that it is not responsible for conditions of
confinenment in DOC facilities and has no control over them and
also that the plaintiffs' requests for relief exceed the bounds
of the parole board's statutory authority; that notion was
deni ed. See Foster v. Conmm ssioner of Correction (No. 2), 484
Mass. , (2020) (Foster [No. 2]).




The single justice reserved and reported the case to the
full court.® She also remanded the matter to the Superior Court
"for fact-finding that will enable the full court to decide the
case in the first instance.” A Superior Court judge, by special
assi gnment, conducted a series of evidentiary hearings, took
l[imted testinony fromall parties over three days, collected
affidavits, and submitted his findings to this court. W also
ordered the defendants to provide answers to additional
questions pursuant to Mass. R A P. 16 (l), as appearing in 481
Mass. 1628 (2019).

The initial question before us at this stage is whether a
prelimnary injunction should issue. This in turn requires a
determ nati on whether the plaintiffs are likely to succeed on

the nmerits of their clainms. See Packaging |Indus. Goup, Inc. v.

Cheney, 380 Mass. 609, 616-617 (1980).

To prevail on an Ei ghth Amendnent claim an individual nust
establish that the punishnment is inconsistent with "the evol ving
standards of decency that mark the progress of a maturing

society.” See Trop v. Dulles, 356 U. S. 86, 100-101 (1958).

Prison officials have a duty under the Ei ghth Anendnent to

protect inmates in their custody fromthe spread of serious,

6 The Governor noved in this court to dismss the clains
agai nst himon the ground of sovereign immunity; that notion was
all oned, and thus, the Governor is no longer a party to this
case. See Foster (No. 2), 484 Mass. at




comuni cabl e di seases, including where the conplaining inmate
does not show synptons of the disease, or where "the possible
infection mght not affect all of those exposed." Helling v.
McKi nney, 509 U.S. 25, 33 (1993) ("W have great difficulty
agreeing that prison authorities may not be deliberately
indifferent to an inmate's current health problens but nmay
ignore a condition of confinenment that is sure or very likely to
cause serious illness and needl ess suffering the next week or
nonth or year").

Thus, to be entitled to a prelimnary injunction in their
clainms for unconstitutional conditions of confinenment because of
the risk of spread of a disease, the incarcerated plaintiffs
must show that they are likely to establish that the defendants
have been deliberately indifferent to a substantial risk of
serious harmto their health or safety. See Estelle v. Ganbl e,

429 U.S. 97, 103-104 (1976); Torres v. Commi ssi oner of

Correction, 427 Mass. 611, 613-614, cert. denied, 525 U S. 1017
(1998).

It is undisputed, as we recognized in Commttee for Pub.

Counsel Servs. v. Chief Justice of the Trial Court, 484 Mass.

431, 445 (2020) (CPCS v. Trial Court), that, due to the COVI D 19

pandem c, the situation inside the Commonwealth's jails and
prisons "is urgent and unprecedented, and that a reduction in

t he nunber of people who are held in custody is necessary."



Nonet hel ess, on the record here, we conclude that the
incarcerated plaintiffs are unlikely to succeed on the nerits of
their claimfor violations of the Ei ghth Anendnent, and thus
their notion for a prelimnary injunction nust be deni ed.

As to the plaintiffs' argument that conmtnent to a secure
facility for substance abuse treatnent during the pandem c
vi ol ates the substantive due process rights of the conmmtted
i ndividual, on this record, the plaintiffs do not seemto have a
representative class menber at this point, and thus are unlikely
to succeed on their petition for a class-based prelimnary
i njunction. Nonetheless, some imediate relief is necessary
with respect to those who have been civilly conmm tted pursuant
to G L. c. 123, 8 35. Under our supervisory authority pursuant
to G L. c. 211, 8 3, we conclude that these individuals are
entitled to a new hearing to enable a notion judge to take into
account treatnent limtations in the current circunstances, and
to weigh the bal ance of potential benefits fromtreatnment and
the potential harns as a result of being held in w ngs of
prisons and jails or other conditions of confinenent during the

pandem c. 7

7 W acknowl edge the amicus letters of the Anerican Cvil
Li berties Union of Massachusetts and the Massachusetts
Association of Crimnal Defense Lawyers; of the district
attorney for the Suffolk district and Hon. Jon Santiago, pro se;
and of Disability Law Center, Inc.



Background. 1. COVID 19 in Massachusetts correctiona

facilities. Despite a massive, concerted gl obal contai nment
effort, COVID 19 has continued to spread, both around the world
and in Massachusetts.8 Few inhabited places worl dw de have been
spared frominfections; the Massachusetts correctional systemis
not anong them

For many, the virus causes only mld synptons. For others,
particularly the elderly or those with preexisting conditions,
t he di sease poses a substantial |ikelihood of serious illness or
death. I ndeed, since February 29, 2020, the disease has killed
nore than 100, 000 people in the United States and nore than
6, 700 people in Massachusetts. The denographic distribution of
severe cases is of particular inportance here, because
Massachusetts has the highest percentage of elderly prisoners
relative to all other States.® Prisoners also have been shown to
age nore rapidly than the general popul ation, typically
devel opi ng the chronic conditions and disabilities associated

with old age ten to fifteen years earlier than their

8 According to data published by the DPH, on April 17, 2020,
the date the plaintiffs' conplaint was filed, there were 34,402
confirmed cases of COVID-19 in Massachusetts. By the date of
oral argunent on May 7, 2020, that nunber had nore than doubl ed
to 73,721 cases. As of May 29, there were 95,512 confirnmed
cases in Massachusetts.

9 As of May 11, 2020, thirteen percent of the prisoners in
DOC custody (957 of 7,343) were age sixty or older and thirty-
one percent (2,265) were age fifty or ol der.



noni ncarcerated counterparts. According to estimates by the
Comm ssi oner of Correction (conm ssioner), fifty percent of the
i nmat es under her care and control either are over sixty years
of age or have an underlying nedical condition that puts them at
hei ghtened risk for a severe course of COVID 19, should they
contract the virus.

In CPCS v. Trial Court, 484 Mass. at 456 (Appendix B), we

appoi nted a special nmaster and established daily reporting
requirenments in order to nonitor the popul ations of
Massachusetts correctional institutions, and the progression of
COvVID- 19 within them As of May 25, 2020, the DOC reported 396
confirmed cases anong inmates. The vast mgjority of these cases
were found in three institutions: the Massachusetts
Correctional Institution (MC)-Shirley (160 cases) and Ml -
Fram ngham (84 cases); and the Massachusetts Treatnment Center
(MIC) (130 cases). Five other institutions had at |east one
case anong the incarcerated, and the rest reported zero
confirmed cases. The data do not reveal how many of these

i ndividuals are actively synptomatic or how many have recovered
fromthe disease. Eight incarcerated individuals have died of
Covl D- 19.

Staff at a nunber of correctional institutions al so have



tested positive for the virus.10 As of My 25, 2020, 182 DCC
staff, across eleven DOC facilities, had confirnmed cases of
COvID-19. Wiile MCI-Shirley, the MIC, and MCl - Fram ngham agai n
had t he hi ghest nunbers of positive tests, the distribution of

i nfections anongst staff is broader than that of the inmates.

As we noted in CPCS v. Trial Court, 484 Mass. at 437, infections

anong staff are of particular concern. They not only risk
bringing the virus into prisons, thereby spreading it anongst a
cl osely confined, captive, and especially vul nerabl e popul ation,
but they also risk spreading the virus fromprisons into the
broader community. Id. As with inmates, the data do not revea
how many staff are currently synptomatic or recovered.
Currently, no correctional staff have died of COVID 19

As part of ascertaining how crowded these facilities are,
the parties ask us to conpare the total nunber of prisoners to
duel ing definitions of prison capacity: operational capacity or
design capacity. Operational capacity is based on guidelines
i ssued by the Association of State Correctional Adm nistrators.

CPCS v. Trial Court, 484 Mass. at 439 n.12. Design capacity

refers to "[t] he nunber of inmates that planners or architects

intended for the institution,” as revised by a rating official

10 | n discussing staff, we include both those enpl oyed
directly by the DOC and al so vendors and subcontractors who work
within correctional institutions.
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fromwi thin the DOC. See Governor, Quarterly Report on the
Status of Prison Capacity, Fourth Quarter 2019, 10 (Apr. 2020)
(defining design capacity). 1In every facility in Massachusetts,
the operational capacity is higher than the design capacity,
sonmetimes significantly so. In the nost pronounced exanple, the
North Central Correctional Institution at Gardner (NCCl-Gardner)
has a design capacity of 568 i nmates, but an operati onal
capacity of 974 innates.

The netric matters. As of May 25, 2020, no DOC facility
was over its operational capacity, and five were operating at
less than fifty percent of operational capacity.1l The DOC
system as a whole was at approxi mately sixty-five percent of
oper ati onal capacity (6,639 prisoners out of a total operationa
capacity of 10,209). By contrast, five institutions were over
t heir design capacities, including NCC -Gardner (nmedium
security), which was at 160 percent of its design capacity. 1In
aggregate, the DOC was operating at approxi mately eighty-nine
percent of its design capacity (6,639 prisoners and design

capacity of 7,492).

11 The three institutions at which there have been the nost
significant COVID-19 out breaks do not stand out as notably
crowded. The MIC is at 80% of operational capacity and 94% of
design capacity; MI-Shirley (nmediumsecurity) is at 81% of
operational capacity and 121% of design capacity; and M -

Fram nghamis at 20% of operational capacity and 26% of design
capacity.
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2. Efforts at contai nnent in correctional institutions.

This court and all parties agree that correctional institutions
face unique difficulties in keeping their popul ati ons safe
during this pandem c. Because the constitutional adequacy of
the DOC s neasures to control the spread of COVID-19 in its
facilities is central to this litigation, we review themat sone
| engt h.

a. Policy directives. Wen the Governor declared a state

of emergency on March 10, 2020, the DOC began inplenenting its
COVI D-19 control plans. Beginning on March 12, 2020, the
conmi ssi oner delivered a series of directives, nenoranda, and
advisories to both inmates and staff. These essentially weekly
communi cati ons docunent escal ati ng and responsive efforts to

i npl erent gui dance fromthe Centers for D sease Control (CDC)
and the Departnment of Public Health (DPH). The interim guidance
by the CDC itself recognizes that full conpliance with best
practices is not feasible in all facilities; therefore, the
comm ssi oner has required each facility in Massachusetts to
create its own conpliance plan. See Interim GQuidance on
Managenent of Coronavirus Di sease 2019 (COVID-19) in
Correctional and Detention Facilities (Mar. 23, 2020) (Interim
Qui dance), https://ww. cdc. gov/coronavirus/2019-

ncov/ downl oads/ gui dance- correcti onal - det enti on. pdf

[https://perma. cc/ MXY3- ETDL] .
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For exanple, the first nenoranda i ssued gui dance concerni ng
proper hand-washi ng techni que, sanitation, and questions used to
screen potentially synptomatic staff and i nmates. The advi sory
i ssued on March 20, 2020, |limted transports between facilities,
aut hori zed staff to wear personal protective equipnent (PPE) in
hi gh-risk parts of facilities, and upgraded cl eani ng and
di sinfection protocols. One week |ater, the guidance required
staff to wear masks, provided PPE to certain inmates in
especially high-risk areas, and all owed al cohol - based hand
sanitizer, sonething that previously had been di scouraged in
prison settings. On April 3, 2020, the conmmissioner initiated a
system wi de | ockdown. Since then, inmates who live in cells
have been spending twenty-three hours per day in their cells,
while inmates living in dormtory-style housing have been unabl e
to leave their units.

Wiile the plaintiffs contest whether these various
directives are sufficient ultimately to ensure inmate safety, it
is difficult to dispute that they show ongoing attention -- at
| east at the level of planning and policy -- both to guidance
fromthe CDC and DPH and to the evol ving situation on the
ground. Nonet hel ess, as the boxer M ke Tyson once said,
"Everyone has a plan until they get hit." That is to say, even
t he nost neticul ous and exceptional planning by the DOC still

m ght not neet constitutional nuster if there are pervasive
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failures in inplenentation. W therefore exam ne the execution
of these plans and procedures.

b. Physical distancing. Physical distancing between

i ndi vidual s (so-called "social distancing") has been a
cornerstone of the public health response to COVID- 19, both in
the United States and around the world. See generally Interim
Qui dance, supra. The CDC defines social distancing as "the
practice of increasing the space between individuals and
decreasing the frequency of contact to reduce the risk of
spreadi ng a disease (ideally to maintain at |east [six] feet
between all individuals, even those who are asynptomatic)." |d.
at 4. By following these practices, the goal is to slowthe
rate at which the di sease progresses through the popul ati on.
Since the first case of COVID 19 was detected in a DOC
facility, the DOC has taken steps to inplenent physical
di stancing within all of its facilities. Initially it banned
contact sports, and | ater banned all use of gyns, weights, and
prison yards. Some inmate beds were noved further apart, and,
in accordance with CDC gui dance, inmates were asked to sl eep
head to foot, so as to increase the distance between their
faces. Meals now are served in cells or dormtories to avoid
congregation in dining areas. Staff have attenpted, apparently
at tinmes unsuccessfully, to reduce or elimnate nedication

i nes.
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Certain aspects of prison design limt the degree to which
physi cal distancing is possible. Due both to the fact that sone
single cells have been reserved for quarantining inmates and
because of the underlying building designs, currently fifty-
ei ght percent of inmates sleep either in a two-person cell or in
a dormtory-style room Since the | ockdown, these inmates sleep
and live within six feet of at |east one other inmate, and
sonmetimes many nore. Approximately seventy percent of prisoners
eat within six feet of another prisoner.

For exanmple, plaintiff Mchael Wite resides in a
dormtory-style roomat M -Concord that contains bunkbeds for
approxi mtely eighty inmates. The beds are three feet apart,
the sinks are one foot apart, and Wiite generally eats within
arm s reach of at |east one other inmte. Wite's account of
attenpting to maintain appropriate distance in a dormtory
setting is consistent with accounts by plaintiffs Ryan Duntin
and Dana Durfee. Moreover, while the occupants of a dormtory
may be siloed fromother groups of inmates in the prison
(sonmething the DOC calls "cohorting"), if an asynptomatic guard
or other staff nmenber were to introduce the virus, this type of
"cohorting"” would be ineffective to prevent the spread of COVI D
19 to those housed in the unit.

The DOC argues that, even if those in double cells are

unabl e to mai ntai n physical distance fromtheir cell mates, the
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conditions are consistent with physical distancing guidance
provi ded by the CDC because each pair of cellnmates is anal ogous
to afamly unit in the broader conmmunity -- not distanced from
one another, but fromevery other set of cellmtes. This
argunent has nerit as far as it goes, but runs up agai nst basic
aspects of prison design: those housed in double and single
cells still often nust share showers, toilets, sinks, and

tel ephones with those in other cells on their tier or in their
bl ock. Inmate testinony credited by the Superior Court judge
consistently reported a | ack of physical distancing with those
in other cells while individuals use these essential fixtures or
await their turn to do so

c. Facility sanitation and personal protective equi pnent.

The DPH is statutorily required to conduct biannual inspections
of DOC facilities for conpliance with health and sanitation
regulations and to report on its findings and recommendati ons.
See G L. c. 111, § 20; 105 Code Mass. Regs. 88 451.401 et seq.
The plaintiffs draw our attention to recent reports for each DOC
facility showi ng that health code violations for nost facilities
nunber in the hundreds. The plaintiffs enphasize violations of
regul ati ons that reconmend a specific anount of floor space per
prisoner, and point out that twelve DOC facilities house at

| east sone inmates in cells that do not neet the DPH reconmended

standards. These violations are concerning generally, and al
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the nore so under conditions of global pandemc.

We note, however, that the nere nunber of violations only
paints a partial picture. It does not distinguish between
mandat ory regul ati ons (105 Code Mass. Regs. 88 451. 100, 451.200)
and recommended standards (105 Code Mass. Regs. 88 451.300).
Furthernore, the violations vary significantly in severity. At
MCI - Fram ngham for exanple, violations range froma paper towel
di spenser that was not stocked at the tine of inspection and a
dusty wall fan to evidence of a "chronic rodent and insect issue
in the food service areas.” Counting the nunber of violations
al one does not capture this distinction. Sone chipped paint has
little bearing on our analysis here; bathroom and shower areas
at the MIC that were so poorly nmaintained as to yield an
"increased risk of disease transm ssion" are highly gernmane.

In March 2020, the DOC began ordering | arge anounts of PPE
and cleaning supplies. Ceaning reginens at all DOC facilities
have been enhanced, and disinfectant cleaning supplies have been
made available to inmates so that they may clean their own
cells. As stated, the DOC al so has begun to allow al cohol - based
hand sanitizer, which it has distributed widely across its
facilities. Despite these efforts, both cleaning supplies and
hand sanitizer periodically have run short. The precise extent
of these shortages varies by institution and remai ns the subject

of sone factual dispute.



17

While initially PPE was provided only to correctional staff
in specific, high-risk areas, its use has expanded as the
pandem ¢ has progressed. Since March, staff have been required
to wear masks at all tinmes within the facilities. Between Apri
24, 2020, and April 28, 2020, the DOC distributed surgical nmasks
to all inmates. Not all staff have conplied entirely with PPE
mandat es; |ikew se, sone inmates have not followed the DOC s
"strong encouragenent” to wear the masks provided. Supervising
of ficers have used video surveillance records to discipline
of ficers who have failed to conply with PPE requirenents,

i ncludi ng one officer who was suspended for five days when he
and all of his staff were found not to be wearing masks.

d. Entrance screenings and quarantines. To prevent the

introduction of the virus into its facilities, the DOC has
limted access to prisons; it has allowed only staff and
attorneys to enter, and has prohibited visitors and vol unteers.
Each facility screens all those who seek entry according to
protocols devel oped with reference to the guidance issued by the
CDC and DPH. These protocols involve a questionnaire and self-
adm ni stered tenperature check; those with tenperatures over
99.9 degrees Fahrenheit categorically are denied admttance.

The effectiveness of these screenings are limted by the fact
that, as all parties agree, asynptomatic individuals can spread

t he di sease



In every facility, the DOC has set aside areas to isolate
and quarantine confirmed and suspected cases of COVID-19, as
well as inmates who have refused to be tested. |ndividuals
entering DOC custody are quarantined for two weeks. As of
May 1, 2020, there were "many open cells in the quarantine
unit[s]" avail able should COVID- 19 cases spike. Inmates who
believe they are at heightened risk proactively may request
isolation (being held in a single cell), subject to a nedical
eval uation, but there is not enough space to place all innmates
at hei ghtened risk, which would amount to one-half of the DOC
popul ation, in single cells. Mreover, both the comm ssioner
and the plaintiffs share a concern for the nental health

inplications of |long-termsingle-cell isolation.

18

e. Testing. The DOC s testing strategy has evolved as the

pandem ¢ has progressed. The DOC conducted its first COVID- 19
test on March 19, 2020, when an inmate at the MIC presented wit
synptons. DOC reports that initially it foll owed CDC and DPH
gui del i nes by deferring to the medical judgnment of the nedical
providers at each facility as to the testing needed. This
generally involved testing i nmates who were synptomati c or who
had been in close contact with soneone who tested positive.
On April 22, 2020, large-scale nobile testing becane
avail able to the DOC, and it began adm nistering tests to any

inmate or patient who voluntarily agreed to be tested, facility

h
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by facility. As of My 25, 2020, the DOC had offered tests to
all inmates or patients at thirteen facilities. According to
the schedule it submtted inits Mass. R A P. 16 (l) letter,
all inmates will be offered an initial test by the end of My.
Any staff nenber may receive a test at any tinme upon request.

f. Decreasing population. The plaintiffs seek an order

requiring the defendants to reduce the popul ati on of

i ncarcerated persons until no prisoner is housed in a
correctional facility where the popul ati on exceeds the design
capacity of the institution or until no inmate is housed in a
cell that does not neet the DPH recomrended floor space
regulations. It is unclear how many individuals would be
required to be released in order to neet these criteria. At the
evidentiary hearing, the conm ssioner agreed that decreasing the
inmate popul ation at DOC facilities could help contain the
spread of COVID 19, and that neasures to do so shoul d be taken,
so long as they are |lawful and appropriate in light of the over-
all health and safety of the public.

The commi ssi oner has several tools at her disposal to
reduce the population in DOC custody, including nmedical parole,
good tine credit, and furloughs. The Superior Court judge found
that the DOC has taken nmultiple steps to expedite the nedica
parol e process, including shortening internal deadlines,

review ng hone plans earlier in the process, and notifying
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MassHeal th so that the inmate has nedical insurance upon

rel ease. Since our decision in CPCS v. Trial Court, 484 WMass.

at 435-436, 456-457 (Appendix B), twenty-six individuals have
been approved for nedical parole; it remains unclear how many of
those individuals actually have been rel eased. 12

Pandem ¢ | ockdown conditions effectively can | engthen
sentences by limting the opportunities by which innates
ordinarily would be able to earn good-conduct sentence
deductions, or "good tinme credit." See G L. c. 127, 8§ 129D
The statute permts 7.5 days of good tine credit per activity,
and fifteen days total per nonth. See id. |In response to the
pandem ¢, the conmm ssioner awarded full good tine credit for the
nmont h of March 2020 for anyone who had been earning such credit
on March 1. She al so established a journaling program by which
inmates can earn 7.5 days of good tine credit for the nonth of
April. Therefore, in April, inmtes were eligible for one-half
the good tinme credits they ordinarily would have been able to
obtain. The comm ssioner indicated in her testinony that she
was consi dering expandi ng these opportunities in My; the record
does not indicate whether she has done so.

The DOC has not used furloughs since the 1990s, based on a

belief that it is "bad policy” to release an inmate who | ater

12 See Robert Malloy & another vs. Departnent of Correction,
SJC No. 12961.
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must be reincarcerated. Accordingly, the DOC has not furl oughed
any i nmates during the pandem c.

The commi ssi oner does not believe that she has statutory
authority to allow inmates to serve any portion of their State
prison sentence under hone confinenent. W do not agree. See

G L. c. 127, 88 48, 49, 49A; Commonweal th v. Donohue, 452 Mass.

256, 265 (2008); discussion part 6, infra.

3. Plaintiffs commtted for substance abuse treatnent.

Under G L. c. 123, § 35, Massachusetts courts are authorized to
commt an individual for involuntary substance use disorder
treatnent upon a finding that the individual has a substance use
di sorder and that the disorder poses a |likelihood of serious

harm See Matter of G P., 473 Mass. 112, 120 (2015).

Generally, commtted individuals are sent to unsecured
treatnent facilities licensed by the DPH or the Departnent of
Mental Health. See G L. c. 123, 8 35. If DPH inforns the
judge issuing the commtnent that no such facilities are
avail able, or "if the court nakes a specific finding that the
only appropriate setting for treatnent for the person is a

secure facility,"” the judge may commt the individual to a
secure facility designated by the comm ssioner. 1d. Currently,
there are three secure facilities in the Cormmonweal th. The DOC
operates the Massachusetts Al cohol and Substance Abuse Center

(MASAC), which is located at the M -Plynmouth prison. The
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Hanpden County sheriff, under an agreement with the DOC
operates the Stonybrook Stabilization and Treatnent Centers at
Ludl ow and Springfield, both of which are |ocated at the Hanpden
County Correctional Center

a. General precautions. Both the DOC and the Hanpden

County sheriff's office have taken steps to protect their
patients from COVID-19. Al persons entering their facilities
are screened for synptons of COVID-19 and are held in a nedica
gquarantine unit for fourteen days. Staff nenbers are required
to wear masks; for certain activities, they also wear gl oves.
The degree of conpliance with these requirenments remains in

di spute. A declarant and an affiant for the plaintiffs state

t hat masks and gl oves are not consistently used or changed

bet ween uses at MASAC. Al patients have been gi ven masks and
soap. MASAC does not provide soap in the bathroons, so patients
nmust bring their personal soap with them At MASAC, a private
vendor cleans and sanitizes the facility daily, including within
patient roonms. Between March 13 and April 23, 2020, the MASAC
popul ation declined by eighty-two percent, and the Stonybrook
popul ati on declined by fifty-seven percent. As of May 25, 2020,
MASAC hel d forty-three patients. This anmobunts to twenty-nine
percent of its design capacity and seventeen percent of its
operational capacity. Due to the |ow censuses, all patients

have been given single occupancy roons. On May 23, 2020, MASAC
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reported that two patients tested positive for COVID-19. One
MASAC staff nenber had al so previously tested positive.

b. Treatnent. The parties offer divergent accounts of the
degree to which treatnment has been interrupted by the pandem c;
t he Superior Court judge did not make findings discrediting any
of these differing reports. Plaintiff Mark Santos was conmitted
to MASAC on March 4, 2020. He avers that because MASAC went
into a |l ockdown on April 3, 2020, he was required to remain in
his cell, and could | eave only to go to the restroom nake a
t el ephone call, or receive nedication. Santos states that nost
treatment cl asses were canceled in md-Mrch, and he attended
only one daily group session before the | ockdown. The | ockdown
was still in effect when he was released on April 9, and Santos
avers that he received no treatnent during the | ockdown. The
DOC concedes that it instituted a | ockdown at MASAC in order to
make COVI D-19 response plans, but maintains that the | ockdown
| asted only three days.

Decl arant Robert Peacock was conmtted to MASAC on
April 24, 2020, and executed his declaration on April 28, 2020.
He stated that he had been | ocked in his cell continuously since
being commtted, and could | eave only to shower. He said as

wel | that he had received no counselling or any other type of



treatnent since his arrival.13

The DOC asserts that, for the first three days of their
fourteen-day intake, patients are restricted to an observation
room and assessed daily by clinical staff. After three days,
patients who have been "detox cleared" are noved out of the
observation roombut remain in the separate unit. For the
remai nder of the fourteen-day period, patients receive
"individual services" froma substance use disorder counsellor.
Thereafter, MASAC patients are noved to the general treatnent
unit, where they attend group sessions and ot her programm ng.

The Hanpden County sheriff's office reports that new
patients are provi ded substance abuse treatnent while in their
initial fourteen-day quarantine, and that, due to the | ower
popul ati on, patients currently receive nore program ng overal
than they woul d have prior to the pandemic.

Di scussion. 1. Standard of review "A party seeking a

prelimnary injunction nmust show that success is likely on the

nmerits; irreparable harmw Il result fromdenial of the

24

injunction; and the risk of irreparable harmto the noving party

13 The DOC nmi ntai ns that Robert Peacock initially exhibited

signs of wi thdrawal and confusion, and therefore was kept in an
observation roomuntil April 28, 2020, when he was "det ox
cleared."” The DOC asserts that, on April 29, 2020, he net with
a substance abuse counsellor, who described the program
expl ai ned the expectations of patients, and gave hi m sone
witten treatnment material s.



outwei ghs any simlar risk of harmto the opposing party"”

(quotation and citations omtted). Doe v. Wrcester Pub. Sch.,

484 Mass. 598, 601 (2010). "In cases in which a public entity
is a party, a judge may al so weigh the risk of harmto the
public interest in considering whether to grant a prelimnary

injunction" (citations omtted). I1d. See Fordyce v. Hanover,

457 Mass. 248, 255 n.10 (2010); Packagi ng Indus. Goup, Inc.

380 Mass. at 616-617. "[T]he novant's |ikelihood of success is
the touchstone of the prelimnary injunction inquiry. [I]f the
nmovi ng party cannot denonstrate that he is likely to succeed in
his quest, the remaining factors becone matters of idle

curiosity.” (Quotations and citations omtted.) Maine Educ.

Ass'n Benefits Trust v. G oppa, 695 F.3d 145, 152 (1st Cr

2012) .

2. Cass certification. In their conplaint and in their

nmotion for injunctive relief, the plaintiffs purport to
represent one over-all class of individuals that also is made u
of two smaller subclasses. They seek class certification for
all classes. The broad injunctive relief sought by the
plaintiffs is possible only if there is a class that may be
certified. Thus, in order to determ ne whether their class

cl ai ms have a reasonable |ikelihood of success, a prerequisite
for granting a prelimnary injunction, we first nust determ ne

whet her the requested cl asses nay be certifi ed.
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Under Mass. R CGv. P. 23 (a), as anmended, 471 Mass. 1491
(2015), nenbers of a class may represent the class "only if
(1) the class is so nunerous that joinder of all nenbers is
i npracticable, (2) there are questions of |law or fact common to
the class, (3) the clains or defenses of the representative
parties are typical of the clains or defenses of the class, and
(4) the representative parties will fairly and adequately
protect the interests of the class.” Additionally, the court
must conclude that "the questions of law or fact conmon to the
menbers of the class predon nate over any questions affecting
only individual nenbers, and that a class action is superior to
ot her avail able nethods for the fair and efficient adjudication
of the controversy.” Mass. R Cv. P. 23 (b). The plaintiffs
bear the burden of providing "information sufficient to enable
the notion judge to forma reasonabl e judgnent that the class
neets the requirenments of rule 23" (quotation and citation

omtted). Gammella v. P.F. Chang's China Bistro, Inc., 482

Mass. 1, 12 (2019).

Wil e the precise contours of the global class that the
plaintiffs ask us to certify remai n sonmewhat unclear, they are
clear as two specific putative subclasses: nedically vul nerabl
i ndi viduals who are at high risk for serious conplications or
death from COVID-19 due to their underlying nedical conditions

or age, and those being held for treatnent pursuant to G L.
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c. 123, § 35.

We conclude that the plaintiffs have shown a substanti al
i kelihood that a class of medically vul nerable i nmates who are
currently serving crimnal sentences, or who will begin serving
such sentences in the future, can be certified. According to
the commi ssioner, nearly one-half of the DOC population is
potentially at heightened risk of a serious course of the
di sease, leaving little question of nunerosity. Wile there may
be sone variance between facilities, the legal claimand its
basi ¢ factual underpinning are common to all potential class
menbers: that the increased risk of contracting COVID 19 caused
by the current conditions of the correctional facilities, in
concert with the individuals' nedical vulnerability, constitutes
cruel and unusual punishnent. Because this is precisely the
cl ai m of several of the naned class nenbers, they appear to be
sufficiently typical and to have a substantial basis to show
that they adequately and fairly can represent the class.

Al t hough the plaintiffs have shown that they are not
precluded from establishing a substantial |ikelihood of success
on the nerits in at |east one of their requests for class
certification, we do not have an adequate basis in this record
to ascertain the proper contours of who qualifies as nedically
vul nerable. Nor, on this record, can we determ ne whether there

i s adequate commnal ity in the named plaintiffs and the
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superclass of all incarcerated individuals the plaintiffs also
seek to represent. Wile we understand the pressing urgency of
this litigation, the Superior Court judge is better positioned
to take expert testinony and to determ ne the appropriate

definition of nedically vul nerable individuals for purposes of

this litigation. See Weld v. daxo Wl lcone Inc., 434 Mass. 81

87 n.8 (2001), citing Carpenter v. Suffolk Franklin Sav. Bank,

370 Mass. 314, 317-318 (1976) (unlike its Federal counterpart,
rule 23 of Massachusetts Rules of G vil Procedure does not
mandate early ruling on class certification).

The second subclass that the plaintiffs seek to represent,
t hose being held under G L. c. 123, § 35, presents an entirely
different issue. As the defendants point out, Mark Santos, the
proposed representative of this class, was rel eased ei ght days
before the filing of the conplaint. He makes no claimthat he
is likely to be conmtted again. Thus, he would not be able to
bring this claimon his own behal f because injunctive relief,
prelimnary or otherw se, would not redress his asserted

injury.14 See Los Angeles v. Lyons, 461 U S. 95, 102 (1983);

Li ght Lab I maging, Inc. v. Axsun Techs., Inc., 469 Mass. 181, 194

14 Qur holding in Matter of a Mnor, 484 Mass. 295, 299-300
(2020), that the mnor's release fromcomitnment did not render
hi s appeal noot, is inapposite. Santos does not appeal fromthe
initial commtment decision. Cf. id. Rather, he argues, on
behal f of the class, that the conditions of confinenent during
t he pandem ¢ render continued confinenment unconstitutional.
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(2014). Because he could not bring an action on his own behal f,
Sant os cannot represent the purported class.> See Doe v.
Governor, 381 Mass. 702, 704-705 (1980).

The plaintiffs' ability to |locate a substitute class nenber
seens virtually certain. |Indeed, even this limted record
contains an affidavit from Peacock, who was relatively newy
comm tted when the conplaint was filed, setting forth his
concerns about |ack of programm ng, the close to twenty-four
hours per day he was held in his room proximty to others when
using certain necessary facilities, and cleanliness of shared
surf aces.

If, as appears virtually certain, the plaintiffs are able
to obtain a suitable representative whose clains are typical of
the class, we anticipate that they wll succeed in neeting the

certification requirenments. Miltiple questions of |aw and fact

15 Any anticipated future nootness of the class
representative's individual clainms should not preclude class
certification, where the "clains are so inherently transitory
that the trial court will not have even enough tinme to rule on a
notion for class certification before the proposed
representative's individual interest expires" (citation
omtted). See County of R verside v. MLaughlin, 500 U S. 44,
52 (1991), and cases cited. See also Gammella v. P.F. Chang's
China Bistro, Inc., 482 Mass. 1, 20 n.24 (2019); Conzalez v.
Comm ssi oner of Correction, 407 Mass. 448, 452 (1990). Thus,
had Santos been conmtted when the conplaint was filed, his
subsequent rel ease woul d not have prevented the class from bei ng
certified or Santos fromcontinuing to represent it. Here,
however, the issue is not nootness; rather, Santos |acked
standing fromthe start. See County of Riverside, supra at 51
(di stinguishing nootness fromlack of standing).
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are common to all putative class nmenbers, including issues
regardi ng conditions of treatnment and the risk of transm ssion
in these conjugate settings. Based on the broad nature of the
plaintiffs' argunents, the issues in conmon apparently

predom nate over those they may not share. The nunerosity

requi rement al nost certainly will be net because dozens of cl ass
menbers |ikely exist, and new comm tnents are ongoi ng, rendering
joinder of all menbers inpracticable. See Gammella, 482 Mass.

at 11-12 & n.15. Lastly, adequacy exists due to the apparent

| ack of conflict between class nmenbers, and class counsel's

ability vigorously to pursue the action. See In re Hyundai &

Ki a Fuel Econony Litigation, 926 F.3d 539, 566 (9th Cr. 2019).

Thus, we defer the issue of certification to allow the
plaintiffs to |locate and substitute an appropriate

representative. See Gonzal ez v. Conmi ssioner of Correction, 407

Mass. 448, 451-453 (1990) (holding that named plaintiff's clains
were noot, denying defendant's notion to dismss, and remandi ng
matter to Superior Court with instructions to dismss in set
period of tine if substitute plaintiff could not be found). See
also Mass. R CGv. P. 15 (a), 365 Mass. 761 (1974) (party may
anend pl eading "by | eave of court or by witten consent of the
adverse party; and |leave shall be freely given when justice so
requires").

Despite the open questions of class certification that we
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remand for resolution in the Superior Court, we address the
nerits of the prelimnary injunction, which has been briefed and

argued before us. See O Sullivan v. Secretary of Human Servs.,

402 Mass. 190, 192 (1988) (reaching nerits of case, despite
noot ness of naned plaintiffs, because defendants did not argue
noot ness and because counsel "apparently [were] prepared to
pursue this action on behalf of [a substitute plaintiff]");

Massachusetts Gen. Hosp. v. Rate Setting Comin, 371 Mass. 705,

713 (1977) (no error where court ruled on nerits of case w thout

ruling on class certification); Gooch v. Life Investors Ins. Co.

of Am, 672 F.3d 402, 432-433 (6th Cr. 2012) (no error where

court ruled on prelimnary injunction before class
certification). The urgency of the clains rai sed convinces us
t hat del aying resolution of the notion would do an injustice.

3. Constitutional clains. Wiile the plaintiffs' briefs do

not make this distinction entirely clear, because only inmates
who have been convicted and are serving a sentence are subj ect
to puni shnent by the Commonweal th, the Ei ghth Anmendnent clains
are applicable only to this group. Any relief sought by civilly
comm tted individuals nust be sought on the grounds of a

vi ol ati on of substantive due process rights; because they are
not bei ng puni shed, the Ei ghth Anmendnent's protections agai nst
cruel and unusual punishment do not apply. See Youngberg v.

Ronmeo, 457 U.S. 307, 315-316 (1982).
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We consider first the clains of the incarcerated
i ndi vi dual s.

a. Eighth Anendnent clains. The plaintiffs contend that

their conditions of confinenent, and the defendants' failure to
expedite the rel ease of a greater nunber of individuals from

i ncarceration, using any of a nunber of nmechanisns, violate
their rights under the Ei ghth and Fourteenth Anendnents and
arts. 1, 10, 12, and 26.

Because we have not held that art. 26 provides greater
protections with respect to conditions of confinenent than does
the Ei ghth Amendnment, and conditions for the civilly conmtted
nmust be at | east as good as for those who are serving sentences
of incarceration, see Youngberg, 457 U S. at 321-322, we
consider first the plaintiffs' |ikelihood of success under the
Ei ghth Anendnent.

"The Ei ghth Amendnent . . . prohibits any punishnment which
violates civilized standards and concepts of humanity and

decency." Young v. Quinlan, 960 F.2d 351, 359 (3d Cr. 1992).

As the plaintiffs observe, the Ei ghth Amendnent applies to
conditions of confinenent that are separate from and i ndependent
of any condition inposed as a part of sentencing. See Helling,
509 U S. at 32-33.

"[When the State takes a person into its custody and hol ds

himthere against his will, the Constitution inposes upon
it a corresponding duty to assune sone responsibility for
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his safety and general well being. . . . The rationale for
this principle is sinple enough: when the State by the
affirmati ve exercise of its power so restrains an
individual's liberty that it renders himunable to care for
hinsel f, and at the sane tinme fails to provide for his
basi ¢ human needs -- e.g., food, clothing, shelter, nedica
care, and reasonable safety -- it transgresses the
substantive limts on state action set by the Eighth
Amendnment . . . ." (Quotation and citation omtted.)

Id. at 32.
In order to establish an unconstitutional condition of
confinenent, a claimant nust show both an objective el enent and

a subjective elenent. WIson v. Seiter, 501 U S. 294, 298

(1991). The objective elenent requires an inmate to show t hat
his or her living conditions anmobunt to a "serious deprivation[]

of basi c human needs,"” Rhodes v. Chapman, 452 U. S. 337, 347

(1981), which can include denial of nedical care for serious
medi cal needs, Estelle, 429 U S. at 102-105.

The subjective element requires an inmate to denonstrate
that prison officials acted or failed to act with deliberate
indifference. Id. at 106. See Torres, 427 Mass. at 614. "[A]
prison official cannot be found |iable under the Eighth
Amendnment for denying an i nmate humane conditions of confinenent
unl ess the official knows of and disregards an excessive risk to
inmate health or safety; the official nust both be aware of
facts fromwhich the inference could be drawn that a substanti al
ri sk of serious harmexists, and he [or she] nust al so draw the

inference."” Farner v. Brennan, 511 U. S. 825, 837 (1994). Wiile




34

subj ective know edge is a question of fact that a clai mant nust
establish, and it is necessary to distinguish between obvious
risks and a prison official's actual know edge of the risk,
where the risk is so obvious that a reasonabl e person would
realize it, "a factfinder may conclude that a prison official
knew of a substantial risk fromthe very fact that the risk was
obvious." [Id. at 842.

b. Risk of contracting COVID-19 in the Commbnweal th's

prisons. As stated, an inmate asserting unconstitutional
condi tions of confinenment first nust establish, objectively,
that the conditions pose a "substantial risk of serious harm"
See Farner, 511 U.S. at 834, citing Helling, 509 U S. at 35.
See al so Rhodes, 452 U.S. at 347 (Ei ghth Anmendnent violation
requires showing that living conditions anpunt to "serious
deprivation of basic human needs,” including denial of nedical
care for serious nedical needs).

The defendants contend that the incarcerated plaintiffs
will be unable to establish the objective conponent of their
deliberate indifference clainm they argue,

"No prisoner has been forced to endure an extrene

deprivation or even an unreasonable risk to their health or

safety. The neasures nentioned above, such as increased

cl eani ng and sanitizing operations, distribution of PPE to

all inmates and staff, posting of educational and
institutional flyers and nenoranda, and encouragi ng soci al

di stancing as nuch as possible, rival that which is being

done in the community to help conbat the spread of an
i nsi di ous di sease that all Anmericans, inmate or not, are at
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risk of contracting.”
We do not agree. Notwi thstanding the claimthat no inmate has
had to endure an unreasonable risk to health or safety as a
result of being incarcerated during the COVID-19 pandem c, there
can be no real dispute that the increased risk of contracting
COVID-19 in prisons, where physical distancing nmay be infeasible
to maintain, has been recogni zed by the CDC and by courts across
the country. 16 See, e.g., Baez vs. Mniz, US Dist. C., No.
20-10753-LTS (D. Mass. May 18, 2020) ("There is, and can be, no
meani ngful di spute that COVID 19 presents a substantial risk of
serious harmto health, to the proposed class of petitioners in
this case as well as to nmenbers of society at |arge"); Refunjol
vs. Adducci, U S Dist. C., No. 2:20-cv-2099 (S.D. Chio May 14,
2020) ("The objective conponent of the inquiry is beyond debate.
Nobody can di spute that COVID-19 is a sufficiently serious
nmedical need . . . ."); Frazier vs. Kelley, US. Dst. O.,
No. 4:20-cv-00434-KGB (E.D. Ark. May 4, 2020) ("[l]t cannot be

di sputed that COVI D 19 poses an objectively serious health risk

16 That the CDC interim gui dance for prisons recogni zes that
in sonme instances it may not be feasible to maintain the
reconmmended si x feet, and offers other guidance that may help to
reduce the risk as far as possible in such circunstances, does
not nean, as the defendants appear to suggest, that the CDC
reconmends mai ntaining a | esser distance anong incarcerated
i ndi vidual s than anong others; it clearly states repeatedly that
six feet or nore "ideally" should be naintai ned between
i ncarcerated individuals, including in housing arrangenents.

See Interim CGuidance, supra at 3, 4, 11, 13, 19, 20.
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to naned plaintiffs and the putative cl asses given the nature of
t he di sease and the congregate living environment of the
facilities").

Havi ng concluded that the incarcerated plaintiffs al nost
certainly will succeed in establishing the objective conponent
of their clainms under the Eighth Anendnent, we turn to
consi deration of the subjective conponent, i.e., whether the
plaintiffs are likely to be able to establish deliberate
indifference on the part of the defendants.

4. Deliberate indifference. a. Applicable standard.

"While Estelle[, 429 U.S. at 105-106,] establishes that
deliberate indifference entails sonething nore than nere
negl i gence, the cases are also clear that it is satisfied by
sonmething | ess than acts or om ssions for the very purpose of
causing harmor with know edge that harmw Il result.” Farner,
511 U.S. at 835. "Wth deliberate indifference |ying somewhere
bet ween t he pol es of negligence on the one end and purpose or
know edge at the other,"” courts frequently have described it as
"reckl essly disregarding" a substantial risk of harm 1d. at
836, and cases cited. |In other words, the subjective standard
for deliberate indifference requires the same show ng of

"subj ective reckl essness"” as would apply in the crimnal
context. |d. at 839-840.

This is not a static determ nati on. In a suit for
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prospective relief, "the subjective factor, deliberate

i ndi fference, should be determned in light of the prison
authorities' current attitudes and conduct," including "their
attitudes and conduct at the time suit is brought and persisting
thereafter." Farner, 511 U S. at 845, quoting Helling, 509 U S
at 36. In making the requisite show ng of subjective

cul pability, the prisoner nmay rely "on devel opnents that
postdate the pleadings and pretrial notions, as [prison
officials] may rely on such devel opnents to show that the

[prisoner] is not entitled to an injunction.” Farnmer, supra at

846.

b. Analysis.1” Following the United States Suprene Court's
reasoning in Estelle, 429 U S. at 106, and Helling, 509 U S
at 32-33, concerning prison officials'" E ghth Anmendnent duty to
t ake reasonabl e steps to protect inmates fromthe spread of

serious conmmuni cabl e di seases, inmates across the country have

17 The plaintiffs urge that, rather than the objective and
subj ective conponents of deliberate indifference, this court
apply the objective standard used in Kingsley v. Hendrickson,
135 S. &. 2466, 2473 (2015), in evaluating their Ei ghth
Amendnment clainms. This reasoning is m sguided. Kingsley
involved a claimby a pretrial detainee under 42 U S.C. § 1983,
concerning the use of excessive force. The detainee asserted a
violation of his substantive due process rights. Accordingly,
to prevail, he was required to show only that the intentional
use of force was excessive or objectively unreasonabl e, and not
that the official intended it to be so. This standard, however,
is inapplicable to clains of deliberate indifference under the
Ei ghth Anendnent.
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brought a variety of actions successfully challenging the
policies, or lack of policies, of prison officials regarding the
spread of contagi ous di seases and other conditions that threaten
heal th throughout a prison. |In Lareau v. Manson, 651 F.2d 96,
109 (2d Cir. 1981), for exanple, the United States Court of
Appeal s for the Second Circuit applied this Iine of reasoning to
hold prison officials liable for violating the Ei ghth Anendnent
when they made no efforts to screen incomng inmates for
cont agi ous di seases, despite significant overcrowdi ng that
further heightened the risk of infection. The court held that
aggri eved prisoners need not denonstrate that "an infectious

di sease has actually spread in an overcrowded jail before

issuing a remedy." I1d. See, e.g., DeGdio v. Pung, 920 F.2d

525, 533 (8th Cir. 1990) (prison officials were deliberately
indifferent to i nmates' serious nedical needs by consistent
pattern of reckless or negligent conduct in failing to prevent

and control prison's tuberculosis epidemc); Dunn v. Wiite, 880

F.2d 1188, 1195 (10th G r. 1989), cert. denied, 493 U S 1059
(1990) (observing that prison's failure to protect incarcerated
i nmates from human i munodeficiency virus [HV] infection may

violate Eighth Amendnent); Smth v. Sullivan, 553 F.2d 373, 380

(5th Gr. 1977) (concluding that housing scabies- and gonorrhea-
infected inmates with healthy prisoners violates Eighth

Amendnent ) .
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Where the risk of serious harmis substantial, but prison
of ficials have undertaken significant steps to try to reduce the
harm and protect inmates, courts have concluded that there was

no Eighth Amendnment liability.1® |n Butler v. Fletcher, 465 F.3d

340, 345 (8th Cir. 2006), cert. denied, 550 U.S. 917 (2007), for
exanple, the United States Court of Appeals for the Eighth
Crcuit determined that the sheriff in charge of a county jai
was not deliberately indifferent to the risk of a tuberculosis
infection within the jail where the county adopted "policies
[that] specifically acknow edged the risk and pronul gated
detail ed procedures for the diagnosis, segregation, and
treatment of . . . inmates infected wth active cases of

[tuberculosis]."” See Johnson v. United States, 816 F. Supp.

1519, 1522-1525 (N.D. Ala. 1993) (applying reasoning in Lareau,
651 F.2d at 109, and concluding that inmate did not establish
vi ol ation of Eighth Amendnent from being housed in cell with
pati ent who was dying from acquired i nmune defici ency syndrone,
where prison officials' policies educated i nmates on "universal

precautions” and prohibited type of high risk behavior that

18 Courts have relied on simlar reasoning in considering
prison officials' policies with respect to other w despread
risks to health and safety. See, e.g., R sh v. Johnson, 131
F.3d 1092, 1099 (4th Cr. 1997) (requiring inmates to clean up
bl ood and bodily fluids w thout providing themgloves); VWallis
v. Baldwin, 70 F.3d 1074, 1077 (9th Cr. 1995) (requiring inmate
to clean attic full of asbestos, known carci nogen, w thout
protective equi pnent).
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could result in HV infection).

While there are as yet no appellate court decisions on
clainms asserting a violation of the Eighth Amendnent due to the
increased risk of exposure to COVID-19 in prisons, a nunber of
Federal District Courts have considered the issue using a
simlar analysis. For exanple, in Baez, No. 20-10753-LTS, the
United States District Court for the District of Massachusetts
concluded that the inmate-petitioners had not established a
i keli hood of success on the nerits. Gven prison officials
"many measures and policies ained at keeping COVID 19 from
entering the facility,"” and the "meani ngful actions” undertaken
"ainmed at controlling and mtigating against the spread of
COVID-19 within the facility,"” the plaintiffs were unlikely to
show that prison officials had been "obdurate, wonton, or
reckless with respect to [the risk of COvVID 19], or
otherwi se failed to take reasonabl e steps ained at preventing or
mtigating the risk that COVID 19 presents to those detained.”
Id. In Kevin MA vs. Decker, US. Dist. ., No. 20-4593 (KM
(D.N.J. May 1, 2020), the United States District Court for the
District of New Jersey concluded that, due to the "numerous
affirmative steps to try and stop the spread of COVID 19" taken
by jail officials, and the "protocols for individuals who
exhibit synptons,” the inmate-petitioner had failed to

denonstrate deliberate indifference, notw thstanding that he
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becane ill wth COVID 19 while in custody.

To conbat the spread of COVID 19 as far as possible, the
DOC has undertaken a nunber of measures, set forth in the
appoi nted judge's findings of fact, many of which are stipul ated
to by the parties. These neasures included | ockdowns of the
facilities; prohibiting all outside visitors; restrictions and
self-exam nation on entry to any facility; isolation of
synptomatic i nmates and those who have tested positive;
requiring staff to stay hone for fourteen days if they have any
synptons; mandating that staff wear masks when in contact with
inmates; distribution of additional cleaning supplies to al
i nmates; increased cleaning of frequently touched surfaces;
maki ng al cohol - based hand sanitizer available to inmtes in
nunerous facilities; having inmates eat in their cells or
housing units rather than at tables in |arger groups; and
instructions, posters, and information on COVID-19 and its
spread, in both Spanish and English. To reduce innates
congregating in close contact with each other, the DOC has
el i m nated nost group progranm ng, work rel ease, and academ c
and job skills classes, as well as outdoor recreation tinme and
access to gyns and |libraries, i.e., any activities where groups
of inmates woul d be together.

Over the course of this litigation, the DOC has obtained

and distributed PPE to staff and, recently, all inmates. It has
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required that staff in contact with inmates, and all inmates who
| eave their cells or dormtories, wear masks at all tines. The
DOC al so recently has instituted sone Iimted anmount of outdoor
time for all inmates, in small groups approximately every four
days, so that physical distancing can be maintai ned.

In eval uati ng whet her deliberate indifference has been
establ i shed, courts often have exam ned gui delines and standards
from professional associations and State codes. "Published
st andards of nedical care or adopted guidelines such as the
tuberculosis manuals . . . do not establish absol ute standards
for measuring the constitutionality of official actions. But
neither nmay they be ignored by [S]Jtate officials, however. Such
standards and gui del i nes are useful neasures for 'determ ning
whet her contenporary standards of decency have been net.'"

DeG dio v. Pung, 704 F. Supp 922, 956 (D. M nn. 1989), aff'd,

920 F.2d 525 (8th Cir. 1980), quoting Ranps v. Lanm 639 F.2d

559, 567 n.10 (10th Cr. 1980), cert. denied, 450 U S. 1041
(1981). See, e.g., Lareau, 651 F.2d at 106 ("To informitself
of contenporary standards, the district court considered
correctional guidelines and standards from a nunber of

organi zations"). See also WIllians v. Edwards, 547 F.2d 1206,
1214 (5th Gr. 1977) ("In the past we have affirmed findings of
constitutional violations based in part on [S]tate code

violations. . . . Such a standard is a val uable reference for



what is mninmal for human habitation in the public view, thus
serving as an indicator of evolving notions of decency”
[quotation and citation omtted]).

At oral argunent, the plaintiffs were unable to point to
any area in which they assert that the DOC is not in conpliance
with the CDC s interimguidance on prisons and jails with
respect to COvVID-19. Wen questioned, the plaintiffs conceded
that the DOC in fact is in conpliance with all CDC interim
gui dance for correctional facilities. Wiile conpliance with
pr of essi onal gui dance is not enough, on its own, to establish

constitutionality (or a lack thereof), see Bell v. Wlfish, 441

U S. 520, 543 n.27 (1979), such conpliance does provi de useful
i ndications to be considered in conjunction with other factors,
see Ranps, 639 F.2d at 567 n.10 ("a variance from[S]tate
standards or from standards promul gated by certain professional
organi zati ons does not establish a per se constitutional
violation[;] it is a factor to be considered in determn ning
whet her cont enporary standards of decency have been net"). The
DOC s current conpliance with CDC s interim gui dance wei ghs
against a determnation that the plaintiffs are likely to
succeed on the nerits of their clains.

Anot her notable factor is the DOC s current w despread
testing program As stated, testing, contact tracing, and

guarantine are considered the sine qua non of any effort to

43
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control the COVID 19 pandem c. See generally Interim Guidance,
supra. On March 19, 2020, the DOC first tested a synptomatic
inmate for COVID-19. Thereafter during that early period, only
i nmat es who presented as synptonmatic, or, in a few cases, those
who had been in close contact wwth an i nmate who had tested
positive, were being tested for COVID-19. Wen the plaintiffs
first conmenced this action, the special master in CPCS v. Trial
Court, 484 Mass. at 456-457 (Appendix B), was presenting daily
reports showng little to no testing for COVID 19 at nmany
facilities, and, in particular, no testing of inmtes at
facilities where a correction officer or other staff nenber had
tested positive for COVID 19. Based on the special naster's
reports, the plaintiffs and the am cus American Civil Liberties
Uni on urged this court to conclude that there had been an Ei ghth
Amendnent viol ation due to an apparent |ack of basic contact
tracing, testing, and isolation, as reconmended by the CDC, and
asked us to order testing of all inmates in DOC facilities. At
the same tine, when the conplaint in this case first was fil ed,
and even after the matter was assigned to the Superior Court
judge for fact finding, the DOC was asserting difficulty in
obtaining tests and a shortage of tests in all facilities.
Since that initial period of a fewtests for synptonatic
inmates, if a test was recommended by an individual clinician

and as tests were available, the DOC has nodified its testing
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strategies substantially. After oral argunent in this case, and
i ncreasingly throughout the nonth of May, the DOC has begun
wi despread testing of nonsynptomatic inmates, as well as
offering testing to all correction officers upon request.

At oral argunent, the attorney for the DOC stated that the
DOC had access to 10,000 COVID-19 tests, and that the DOC was
pl anning a |l arge-scale testing program In response to requests
by this court for additional information on the subject pursuant
to Mass. R A P. 16 (lI), the DOC clarified that, as of My 11,
2020, it had 2,073 tests in its possession, was using a nobile
testing van to conduct tests, had been assured that there was
now no limt on the nunber of tests that it would be able to
obtain, and had begun to inplenment a systemw de testing plan.
Under this plan, all inmates and all staff at each facility,
regardl ess of whether they are synptomatic, will be offered
tests, and all facilities will have been tested by May 31, 2020,
followi ng a schedul e of approximately two days of testing at
each site.

Current w despread DOC testing efforts, if continued as
pl anned, will provide nmuch of the testing relief that the
plaintiffs, and the am cus Anerican Civil Liberties Union, urge
this court to order. This further supports the concl usion that
the plaintiffs are not likely to succeed on the nerits of their

claims for violations of the E ghth Arendnent.
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In sum on this record, it appears unlikely that the
plaintiffs will be able to establish deliberate indifference on
the part of the DOC regarding their conditions of confinenment as
a result of the pandemc. W turn to consider their clains for
vi ol ati ons of substantive due process.

5. Substantive due process clains for individuals

commtted under G L. 123, 8§ 35. The plaintiffs argue that

commtment to a secured facility for substance abuse treatnment
during the COVID- 19 pandem c violates commtted individuals
substanti ve due process rights.

a. Professional judgnent. In Youngberg, 457 U. S. at 315-

316, individuals who had been civilly commtted based on
intellectual disabilities brought substantive due process
chal | enges regarding their conditions of confinenent. The
United States Suprenme Court concluded that, "[i]f it is crue
and unusual punishnent to hold convicted crimnals in unsafe
conditions, it nust be unconstitutional to confine the
involuntarily commtted -- who may not be punished at all -- in
unsafe conditions.” 1d. Therefore, "when the State takes a
person into its custody and holds him[or her] there against his
[or her] will the Constitution inposes upon it a corresponding
duty to assunme sone responsibility for his [or her] safety and

general well-being." DeShaney v. Wnnebago County Dep't of

Social Servs., 489 U. S. 189, 199-200 (1989), citing Youngberg,
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supra at 317. See WIllians v. Hartman, 413 Mass. 398, 403

(1992).

Rel ying on these holdings, the plaintiffs maintain that
comm tment for substance abuse treatnent during the COVID- 19
pandem c creates unsafe conditions of confinenent. Under
Youngberg, 457 U.S. at 323, however, to establish a violation of
substantive due process, it is not sufficient to allege only
that conditions are unsafe. Rather, the test is whether a
"decision by [a] professional is such a substantial departure
from accepted professional judgnment, practice, or standards as
to denonstrate that the person responsible actually did not base

t he decision on such a judgnent."1® See Hopper v. Callahan, 408

Mass. 621, 626-627 (1990), quoting Youngberg, supra.

The plaintiffs contend that conmtnent to a secured

facility during the COVID 19 pandenic is so contrary to

19 I n determ ning whet her there was a viol ati on of
substanti ve due process, sone courts have applied the standard
of deliberate indifference to decisions nade by
nonprof essionals. See, e.g., Lanman v. Hinson, 529 F.3d 673,
684 (6th Cir. 2008). This court, however, has rejected the
application of the deliberate indifference standard to
i ndi vi dual s who have been civilly commtted because of their
intellectual disabilities. See Hopper v. Callahan, 408 Mass.
621, 627 & n.4 (1990). Additionally, the United States Suprene
Court's decision in Kingsley, 135 S. C. at 2473, casts doubt on
the applicability of a subjective standard to clains chall enging
condi tions of confinenent for nonsentenced individuals. See
Smth v. Washi ngton, 781 Fed. Appx. 595, 597-598 (9th Gr.

2019), quoting Castro v. County of Los Angeles, 833 F.3d 1060,
1071 (9th Cr. 2016), cert. denied, 137 S. C. 831 (2017)
(applying objective test to civil detainees).
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substance abuse treatnent principles that it necessarily
constitutes a substantial departure from professional judgnent.
They rely on the COVID 19 gui dance fromthe Substance Abuse and
Mental Health Services Administration (SAVHSA), an entity within
the United States Departnment of Health and Human Servi ces, which
states that residential treatnent "has not been shown to be
superior to intensive outpatient treatnent." Therefore,
"[ b] ecause of the substantial risk of coronavirus spread with
congregation of individuals in a limted space such as in an
inpatient or residential facility, SAVHSA is advising that
out pati ent treatnent options, when clinically appropriate, be
used to the greatest extent possible.” SAMHSA, Consi derations
for the Care and Treatnment of Mental and Substance Use D sorders
in the COVID 19 Epidemc (rev. May 7, 2020).

Contrary to the plaintiffs' characterizations, this
gui dance does not state that inpatient treatnent is never
advi sabl e during the pandem c. Rather, SAMHSA states that
"[i]npatient facilities and residential progranms should be
reserved for those for whom outpati ent neasures are not
consi dered an adequate clinical option[, such as] those with
mental disorders that are life threatening.” 1d. Conm tnent
under G L. c. 123, 8§ 35, intended to be a "carefully
circunscribed . . . tool of last resort,” by definitionis

limted to situations in which the individual poses a |ikelihood
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of serious harm See Matter of a Mnor, 484 Mass. 295, 311

(2020). If outpatient treatnent, or any other plausibly

avail abl e option, would "bring the risk of harm bel ow t he
statutory thresholds that define a |ikelihood of serious harm™
a judge may not commt the subject of a petition to any
facility, secure or unsecure. See id. at 310, citing Matter of
G P., 473 Mass. at 128-129.

Commtment to a secure facility requires an additiona
finding that an unsecure facility is unavail able or
insufficient. See G L. c. 123, §8 35. Once conmmtted, the
superintendent of the facility may rel ease an individual early
if there is not a likelihood of serious harm See id. These
restrictions, if followed, should limt commtnent to
i ndi viduals "for whom outpatient neasures are not considered an
adequate clinical option," as reconmended by SAVHSA.

The plaintiffs have presented no evidence of individuals
havi ng been conmtted in contravention of these requirenents.
Nonet hel ess, the plaintiffs maintain that comm tnent for
substance use disorder during the pandem c constitutes a
viol ati on of professional judgnment in every case. Wthout a
nore conpl ete factual record, and w thout expert guidance, we
are not able to reach such a broad concl usion.

b. Reasonable relation. The plaintiffs argue al so that

civil commtnment for substance abuse treatnent during the COVI D
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19 pandem c does not advance sufficiently the treatnment goals of
G L. c. 123, §8 35, and therefore violates their substantive due
process rights. Due process under the Federal Constitution
"requires that the conditions and duration of confinement under
the [statute] bear sonme reasonable relation to the purpose for

whi ch persons are committed.” Seling v. Young, 531 U S. 250,

265 (2001), citing Foucha v. Louisiana, 504 U S. 71, 79 (1992).

As the DOC notes in its opposition, however, under the
Massachusetts Declaration of Rights, civil commtnent is subject
to a higher level of judicial review, i.e., strict scrutiny.

See Matter of a Mnor, 484 Mass. at 309. Under strict scrutiny

review, a statute cannot stand unless it is "narrowmy tailored
to further a legitimte and conpel ling governnental interest and
[is] the least restrictive means available to vindicate that

interest." Commonwealth v. Weston W, 455 Mass. 24, 35 (2009).

Both the "reasonable relation" standard and revi ew under
strict scrutiny require the governnment to identify a purpose for
which a statute was enacted, and to show how t he gover nnment
action is connected to that purpose. Review under strict
scrutiny, however, requires the governnent neet a nuch higher
burden for both elenments of the test. Rather than sinply
identifying a perm ssible purpose, the governnent nust show that
the statute is designed to address a conpel ling governnent

interest. Oherwi se put, here, rather than requiring only that
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the civil confinenent be reasonably related to the governnent's
interest, the confinement nust be narrowy tailored to that
interest as well as the least restrictive nmeans by which to
acconplish the intended goal .

Because the plaintiffs presented their argunents to us
under the Federal standard, we address it first. |In Doe v.
Gaughan, 808 F.2d 871, 874 (1st Gr. 1986), the plaintiffs
argued that, because they were coommitted to a correctional
institution, rather than a nental health facility, the nature of
their confinenment was not reasonably related to the purpose for
whi ch they were confined. The United States Court of Appeals
for the First Crcuit disagreed; the court concluded that the
secure facility bore a "reasonable relationship both to the
[S]tate's public safety needs and to the patients' own
therapeutic interests in a secure environment." See id. at 878.

Conversely, in Jackson v. Indiana, 406 U S. 715, 738-739 (1972),

the United States Suprene Court held that the confinenment of an
i nconpetent defendant for nore than three years bore no
reasonabl e relation to his conmm tnment because there was no
substantial probability of his becom ng conpetent.

General Laws c. 123, 8§ 35, states that the purpose of
commtment is "inpatient care for the treatnment of an al cohol or
substance use disorder.” This treatnent is intended to pronote

the health and safety of the individual conmtted and others, as
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denonstrated by the statutory requirenent that a commtted
i ndi vi dual pose a danger to him or herself, or a nenber of the
community. See G L. c. 123, 8 35. Therefore, if patients are
not receiving neani ngful and reasonably effective treatnent for
substance use di sorders, which advances their health and safety,
their comm tnent violates Federal due process requirenents.

The DOC and the Hanpden County sheriff's office report that
commtted individuals are held for the first fourteen days in a
separate unit and do not participate in group progranm ng. The
plaintiffs argue that, during those fourteen days, commtted
i ndi vidual s receive "next to no treatnent,” and thus that their
confi nenent bears no reasonable relationship to the purpose of
commtnent. The DOC reports, however, that after an initial
t hree-day observation period has ended, and the individual has
been "detox cleared,” the individual receives daily "individual
services" from a substance abuse di sorder counsellor. The
Hanpden County sheriff's office reports that individuals receive
substance abuse treatnent during their first fourteen days of
commtment. The record contains no information regarding the
nature and extent of these services.

We agree that, if the first fourteen days involve no real
treatnent, or only mnimal treatnent, the plaintiffs would have
a strong claim The DOC s deputy comm ssioner of clinical

services and reentry avers that many individuals are rel eased
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after thirty days of confinenent. As the plaintiffs note, the
first fourteen days of confinenent account for al nost one-half
of the total period of commtnent for those individuals.
Wthout nore information regarding the limted treatnent

provi ded, however, and w thout expert testinony regarding the
efficacy of that limted treatnent, we cannot conclude that
comm tment during the pandem c bears no reasonable relation to
t he purposes of the statute.

c. Strict scrutiny. As stated, the plaintiffs' conplaint

and its argunents before this court rest on substantive due
process requirenments under the Federal standard. Because civil
comm tment involves a loss of liberty, a fundanental
constitutional right, however, we also consider the plaintiffs
constitutional clains under the nore stringent standard enbodi ed
in the Massachusetts Declaration of Rights. "In substantive due
process analysis, the nature of the individual interest at stake
determ nes the standard of review that courts apply when
deci di ng whether a challenged statute neets the requirenents of

the due process clause.” Aine v. Conmonweal th, 414 Mass. 667,

673 (1993). See R B., petitioner, 479 Mass. 712, 717-718

(2018); Commonweal th v. Travis, 372 Mass. 238, 246 (1977).

Freedom from physical restraint is a paradigmatic
fundanental right, essential to a free society. See Penbroke

Hosp. v. D. L., 482 Mass. 346, 347 (2019), citing Matter of E.C
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479 Mass. 113, 119 (2018). GCvil commtnent under G L. c. 123,
8§ 35, thus is subject to strict scrutiny under the due process
protections in the Massachusetts Decl arati on of Rights.
Accordingly, the statute "nust be narrowWy tailored to serve a
conpel l ing governnental interest” and "al so be the | east
restrictive nmeans available to vindicate that interest.”

Massachusetts Gen. Hosp. v. C.R, 484 Mass. 472, 489 (2020).

Here, the question whether G L. c. 123, 8§ 35, could
survive strict scrutiny review, absent a pandemc, is not before
us. As nothing in the plaintiffs' filings or the record touches
on the question of strict scrutiny, we assume w thout deci ding,

as we did in Matter of a Mnor, 484 Mass. at 309 n.9, that the

statute at baseline does not violate substantive due process.
Accordi ngly, we exam ne whether the current public health crisis
alters the strict scrutiny analysis such that commtnent to a
secure facility during the COVID-19 pandem ¢ nust be
unconstitutional.

As stated, the purpose of commtnent for substance abuse
treatnent is to pronote the health and safety of the conmtted
i ndi vi dual and ot hers through such treatnent. W have no
evidence that the dangers of substance use disorders, or the
need for treatnent, have di m ni shed during the COVID 19
pandem c. Thus, issues regarding COVID-19 have no inpact on the

guestion whether there is a conpelling and | egitimate gover nment
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i nterest.

The pandem c, however, may affect whether conmitnent is
narromy tailored to that interest. |If the commtnent and
treatnment do not pronote effectively the governnent's interest
in the individual's and others' health and safety, the
governnment action cannot survive strict scrutiny. See Gutter
v. Bollinger, 539 U S. 306, 333 (2003) ("neans chosen . . . nust
be specifically and narrowy framed to acconplish [their]
purpose” [citation omtted]). |In this regard, the increased
risk of COVID 19 transm ssion in congregate settings is highly
pertinent.

As we recognized in CPCS v. Trial Court, 484 Mass. at 436,

"confined, enclosed environnments increase transm ssibility" of
COvID-19. "[Maintaining six feet of distance between oneself
and others . . . may be nearly inpossible"” in these settings.
Id. As with the jails and prisons at issue in that case,
"proper sanitation is also a challenge" for the commtnent
facilities, as shown by DPH inspections in January and February

of 2020, identifying dozens of repeat violations at MASAC and

the Stonybrook facilities.?0 1d. at 436-437.

20 The record here contains only the plaintiffs' sunmaries
of what the DPH reports state, and not the actual reports. W
have taken judicial notice of sone of the publicly accessible
reports, which are available for downl oad on the DPH s website,
and which are consistent with the plaintiffs' representations.



56

At the sane tinme, these facilities have taken significant
steps to lessen the risk of transm ssion of COVID-19. Staff
menbers are required to wear masks when in contact with
patients, as well as gloves for sone activities, and al
comm tted individuals have been given masks. Newly committed
individuals are placed in a separate unit for the first fourteen
days and are not permitted to attend group sessions. Al
persons entering the facilities are screened for synptons of
COvVI D-19. Soap and hand sanitizer are w dely avail able, and
mul tipl e other hygi ene-rel ated protocols have been instituted.

Al t hough the expert affidavits discuss the general risk of
transm ssion in correctional facilities, they do not
specifically address conditions at MASAC or in the Stonybrook
facilities. Nor do they address whether the pandem c changes
the need for or the efficacy of conmtnent to a secure facility
for substance use disorder treatnment. Mreover, on this record,
the plaintiffs have not presented evidence indicating that a
| ess restrictive alternative would have been sufficient to avoid
a likelihood of serious harmfor any currently conmtted

i ndi vidual s. See Massachusetts Gen. Hosp., 484 Mass. at 483-484

("record . . . reveals no realistic alternative"). Gven the

l[imted record before us, we cannot say that there has been a
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fundanental change in the need for or efficacy of conmtnent. 2l
We conclude that the plaintiffs have not shown a likelihood of

success on the nerits. See Garcia v. Departnent of Hous. &

Community Dev., 480 Mass. 736, 747 (2018).

Nonet hel ess, we see fit to address the situation under our
supervi sory authority. Going forward, a judge shall not conmt
an individual under G L. c. 123, 8§ 35, unless the judge finds
that the danger posed by the individual's substance use disorder
outwei ghs the risk of transm ssion of COVID 19 in congregate
settings. "G ven the high risk posed by COVID 19 for people who
are nore than sixty years of age or who suffer froma high-risk
condition as defined by the CDC, the age and health of [the
i ndi vidual] should be factored into [the] determ nation."” CPCS

v. Trial Court, 484 Mass. at 449. Additionally, the judge nust

find that commtment is necessary notw thstandi ng the treatnment
l[imtations inposed by quarantine protocols. A judge' s findings
may be made in witing or orally on the record. These

requirenments will remain in effect for the duration of the

21 These consi derations apply as nuch to nonsecure,
inpatient treatnment facilities as they do to the secure
facilities at issue here. The record is devoid of any
informati on regardi ng the conditions present in nonsecure
treatnent facilities in the Commonweal th. Therefore, we have no
basis for determ ning whether COVID-19 transm ssion is nore
likely in secure |ocations, and accordingly are unable to nmake a
determ nation on the plaintiffs' alternative request for
transfers to nonsecure facilities.
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COVI D- 19 state of energency, unless altered by further order of
this court. These are additional, tenporary requirenents beyond
those inposed by G L. c. 123, § 35, due process principles, and

any other applicable aw. See Matter of a Mnor, 484 Mass. at

307-310; Matter of G P., 473 Mass. at 120-122, 124-129.

Furthernore, as with the bail determ nations that were the

subj ect of rmuch of our decision in CPCS v. Trial Court, 484

Mass. at 434-436, current orders of comm tnment may have been
made w t hout consideration of the crisis currently ravagi ng the
pl anet. W therefore conclude that the risks of COVID 19

transm ssion constitute a "material change in circunstances”
with regard to any order of commtment currently in effect. See

Littles v. Comm ssioner of Correction, 444 Mass. 871, 878

(2005); Commonwealth v. Cronk, 396 Mass. 194, 196 (1985). See

also CPCS v. Trial Court, supra at 435 ("risks inherent in the

COVI D- 19 pandemi c constitute a changed circunstance"” under bai
statutes). Any individual who is commtted pursuant to G L.

c. 123, § 35, at the tinme of the issuance of the slip opinion in
this case may file a notion for reconsideration of the
commitnent order. Hearings shall take place by videoconference
or teleconference no |later than two business days after the
filing of the notion. A decision on the notion shall be
rendered pronptly.

6. Ongoi ng response to the continuing pandenic.
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Conditions as a result of the pandem c, and society's response
to them are changing rapidly. The CDC s interim guidance
itself states that it is subject to change and that individua
gui delines "my need to be adapted based on i ndividua
facilities' physical space, staffing, population, operations,
and ot her resources and conditions.” [Interim Cuidance, supra
at 1. Wiile the court acknow edges the DOC s significant
efforts to reduce the risks for incarcerated individuals due to
the pandemc, to date the crisis generated by the pandem c
conti nues worldwi de. Al of the defendants nust remain vigilant
in continuing to respond swiftly to ongoi ng and changed
condi ti ons brought about as a result of the pandemic, while
retaining the testing, contact tracing, and quarantining
policies they now have put in place, that the CDC recogni zes as
the heart of any plan to conbat the pandemc

Mor eover, as the conm ssioner's counsel acknow edged at
oral argunent, while the pandem c conti nues, the | ockdown
conditions instituted by the DOC to prevent a serious risk of
harm t hensel ves ri sk becom ng Ei ghth Arendnent violations. The
CDC s interimguidance notes that neasures taken by correction
facilities to reduce transm ssion of COVID-19, such as canceling
activities and visitation, may be deleterious to the nental
health of inmates. These effects necessarily will be even nore

pronounced for inmates in solitary cells, who are segregated
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fromall other humans for twenty-three or nore hours per day.
Solitary confinenent, even when inposed for good reason, "bears
"a. . . terror and peculiar mark of infany.'" See Davis v.
Ayala, 135 S. Q. 2187, 2209 (2015) (Kennedy, J., concurring),

quoting In re Medley, 134 U S. 160, 170 (1890). "[C]ommon si de-

effects of solitary confinenment include anxiety, panic,
wi t hdrawal , hal lucinations, self-nutilation, and suici dal

t houghts and behaviors.” Davis, supra at 2210, citing G assian,

Psychiatric Effects of Solitary Confinenent, 22 Wash. U. J.L. &
Pol'y 325 (2006). "Suicides, attenpts at suicide, and self-

nmutil ations are conmmon anong i nmates thus confined.” Ruiz v.

Estell e, 503 F. Supp. 1265, 1360 (S.D. Tex. 1980), aff'd in
part, rev'd in part, 679 F.2d 1115, anended in part, vacated in
part, 688 F.2d 266 (5th Gr. 1982), cert. denied, 460 U S. 1042
(1983). Thus, "even the perm ssible forms of solitary
confinenent mght violate the Ei ghth Anendnent if

[I]nposed . . . for too long a period" (quotations and citation

omtted). Jackson v. Meachum 699 F.2d 578, 582 (1st CGr.

1983). See Hardwick v. Ault, 447 F. Supp. 116, 126 (MD. Ga.

1978) ("indefinite duration of confinement shock[ed] the

consci ence," especially in cell block "where prisoners [woul d]

go for several days without |eaving their cell except briefly").
Simlarly, deprivation of exercise may be "'reasonable' in

certain situations, such as during a 'state of energency.
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Thomas v. Ponder, 611 F.3d 1144, 1155 (9th Cr. 2010). Long-

term"deprivation of exercise" on the other hand, "may
constitute an inpairnent of health forbidden under the [E]ighth
[Al mendnment.” MIller v. Carson, 563 F.2d 741, 751 n.12 (5th
CGr. 1977), citing Estelle, 429 U.S. at 97. See Spain v.
Procuni er, 600 F.2d 189, 199 (9th Cr. 1979) ("denial of fresh
air and regul ar outdoor exercise and recreation [over period of
years] constitutes cruel and unusual punishment"); Ruiz, 503 F.
Supp. at 1367 ("Even if acconplished according to appropriate
procedures and for valid reasons, |ong term confinenent of
inmates in admnistrative segregation, w thout opportunities for
recreation, constitutes cruel and unusual punishment”); Sinclair
v. Henderson, 331 F. Supp. 1123, 1131 (E.D. La. 1971)
("Confinenment for long periods of tinme wthout the opportunity
for regul ar outdoor exercise does, as a matter of |aw,
constitute cruel and unusual punishnment . . .").

At this juncture, it appears that the COVI D-19 pandem c
will continue to denmand extraordi nary, and coordi nated, efforts
by all parties, as well as the courts. This is so also with
respect to the different entities within the executive branch.
Even the comm ssi oner acknow edged at oral argunent that
reduci ng the nunber of incarcerated individuals being held in
any given facility, if it can be done lawfully, is a desirable

goal for controlling the spread of conmuni cabl e di seases such as
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COvVID-19. In their brief, the plaintiffs point to nunerous
neasures that they assert have been undertaken in other States
to reduce prison popul ations, anong themrel ease to hone
confinenent, enhanced good tine sentence deductions, and early
par ol e.

Wth respect to one such neasure, release to hone
confi nenent for those who have been serving a sentence, for
exanpl e, the comm ssioner asserted before the hearing judge that
she believes the DOC has no authority to authorize such rel eases
for inmates who are serving sentences. W agree with Chief
Justice Gants that G L. c. 127, 88 48, 49, 49A, and this
court's holding in Donohue, 452 Mass. at 265, indeed would all ow
the comm ssioner to release certain individuals who currently
are serving a sentence in a prison or house of correction to
honme confinenent, under specified conditions, prior to the
conpletion of their conmtted sentences, for certain
educational , enploynent, and training progranms. See post
at

The specific neasures the defendants m ght choose to reduce
t he nunmber of incarcerated individuals in DOC custody are not as
i nportant as the goal of reduction, and not ordinarily for a
court to decide. Nonetheless, the DOC s argunent that, due to
concerns regardi ng separation of powers under art. 30 of the

Massachusetts Declaration of Rights, this court woul d never have
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authority to order a reduction in the prison population is
unavai l i ng; should the court conclude, at a later point, that
t he defendants have held i nmates under unconstitutiona
conditions of confinenment, it would have authority to issue
orders necessary to renedy that situation

As two justices of the United States Suprene Court
commented recently with respect to the determ nation by a United
States Court of Appeals to stay a Federal District Court judge's
order granting a prelimmnary injunction sought by a group of
particularly vul nerable incarcerated i nmates due to their
condi tions of confinenent, "[i]t has |ong been said that a
society's worth can be judged by taking stock of its prisons.
That is all the truer in this pandem c, where i nmates everywhere
have been rendered vul nerable and often powerless to protect
t hensel ves fromharm My we hope that our country's facilities
serve as nodels rather than cautionary tales." Valentine vs.
Collier, US. Suprene Court, No. 19A1034 (May 14, 2020).

Conclusion. The notion for a prelimnary injunction is
denied. The matter is transferred to the Superior Court, where
l[itigation on the conplaint shall proceed as an energency
matter, with due speed in consideration of the circunstances,
before the sanme Superior Court judge who was designated to nake
findings of fact with respect to the notion for a prelimnary

injunction. In addition to rulings on the nerits, the judge



shal |l resolve all questions of class certification, including
any anendnent of the conplaint or substitution of parties.

So ordered.
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GANTS, C.J. (concurring, with whom Lenk and Budd, JJ.,
join). The essence of this case is sumarized in a single
sentence in the judge's findings of fact: "Conmm ssioner Mc
[ (comm ssioner)] believes that [the Departnent of Correction
(DOC)] is doing the best it can to manage the COVID-19 crisis
gi ven the physical layout of the facilities and the inmate
popul ation.” The record supports her belief that the DOC is
doing "the best it can" to attenpt to prevent the COVID- 19 virus
fromentering prisons and to limt its spread within the
facilities that it has entered. And it is likely true that, for
all practical purposes, the "physical |ayout” of prison
facilities is a "given," in that it cannot be materially altered
qui ckly enough to make a significant difference.

But even acknow edgi ng that public safety would not permt
a drastic reduction of the prison popul ation, the inmte
popul ation is not a "given." The conmm ssioner herself

recogni zes, as do the Wrld Health O ganization! and the United

1 "Enhanced consi deration should be given to resorting to
non-cust odi al neasures at all stages of the adm nistration of
crimnal justice, including at the . . . post-sentencing
stage[]. Priority should be given to non-custodial neasures for
al | eged of fenders and prisoners with lowrisk profiles and
caring responsibilities . . . ." Wrld Health O ganization
Regi onal O fice for Europe, Preparedness, Prevention and Contro
of COVID-19 in Prisons and O her Places of Detention, at 4 (Mar
15, 2020), http://ww. euro.who.int/__datal/assets/pdf _file/ 0019
/ 434026/ Pr epar edness- preventi on- and- contr ol - of - COVI D- 19-i n-
prisons. pdf [https://perm. cc/4ZGQ RN5U]



St ates Departnent of Justice,? that nmeasures should be taken to
reduce the i nmate popul ati on and that doing so can help to
contain the spread of COVID-19. To be sure, the conm ssioner
makes clear that any such reduction should be done in a nmanner
that is consistent with | aw and appropriate in light of the
health and safety of the public. | agree, and I wite
separately fromthe court's opinion (wth which I whol eheartedly
agree) to make three points. First, there is considerably nore
that the DOC and the parole board can do to reduce the inmate
popul ation, consistent with | aw and appropriate in ternms of
public health and safety. Second, as the pandenmi c drags on, it
is even nore inportant to press forward with such reductions
because the current | ockdown that is being used by the DOC to
contain the virus cannot reasonably continue indefinitely. And
third, although what the DOC and parol e board are doing now nay
not |ikely denonstrate a reckless disregard for the health and

safety of prisoners arising fromthe risk of transm ssion of the

2 On March 26, 2020, and again on April 3, 2020, the United
States Attorney General instructed the Federal Bureau of Prisons
to prioritize the use of hone confinenent as a tool for
conbatting the risk that COVI D-19 poses to vul nerabl e inmates
while protecting public safety. See Ofice of the Attorney
CGeneral, Prioritization of Home Confinenment as Appropriate in
Response to COVID-19 Pandem c (Mar. 26, 2020), https://ww
.justice.gov/filel 1262731/ downl oad [ https://perma. cc/ 3RKS- 8FYN] ;
Ofice of the Attorney CGeneral, Increasing Use of Hone
Confinenent at Institutions Mdst Affected by COVID 19 (Apr. 3,
2020), https://ww. justice.gov/filel/ 1266661/ downl oad [ htt ps:

/| perma. cc/ RK4L-4B93] .



COvI D- 19 virus, continuing unchanged al ong that sane path in the
nont hs ahead m ght constitute reckless disregard, especially if
we are hit with a new wave of COVI D-19 cases.

1. Mre can be done to reduce the prison population. In

2019, approximately 600 i nmates were rel eased each nonth from
DOC custody. Those rel eases were of fset by 557 adm ssions per
nont h, yielding a net nonthly reduction of 43 i nmates. However,
as a result of the pandenmic, the nunmber of crimnal adm ssions
has dramatically fallen, from 190 in January and 161 in February
2020, to 87 in March and 15 in April. G ven the sharp reduction
in crimnal adm ssions, one would expect that the over-al

prison popul ation would naturally fall, and it has by

approxi mately eight percent between January 1 and May 21.3 But
the vast mpjority of this decrease arises fromthe drop in
adm ssi ons; actual releases grew only nodestly in April 2020 to
526 (conpared to an average of 424 in January through March
2020), with virtually all of the increase in releases arising
froman increase in parole permts in April to 141 (conpared to
a monthly average of 52 in January through March 2020). 1In

contrast, the county jail population, in large part fueled by

3 There were 7,923 inmates in DOC custody on January 1,
2020, see MA DOC Jan 1 I nmate Snapshot, https://public.tabl eau
.com profil e/ madoc#!/vi zhome/ MADOCJanlSnapshot/ JanlSnapshot,
dropping to 7,278 by May 21, see May 21, 2020 Special Master's
Report.



our decision in Commttee for Pub. Counsel Servs. v. Chief

Justice of the Trial Court, 484 Mass. 431 (2020), fell nore than

thirty per cent between April 5 and May 21, 2020. See May 21,
2020 Special Master's Report. To be sure, it is far easier to
rel ease detai nees who have yet to be tried than sentenced
prisoners. But the fact remains that nore i nnmates can be

rel eased in accordance with |aw, w thout conpromni sing public
heal th and safety.

a. Home confi nenent. The conm ssioner clains that she

does not have the legal authority to allow any sentenced
prisoner to serve any part of a prison sentence in hone
confinenent. The conm ssioner is mstaken.

Under G L. c. 127, § 48, "[t]he conm ssioner shal
establi sh and mai ntain education, training and enpl oynent
prograns for persons commtted to the custody of the [DOC].

Such prograns shall include opportunities for academ c
education, vocational education, vocational training, other
rel ated prevocational prograns and enpl oynent, and nay be made

avail able within correctional facilities or, subject to the

restrictions set forth in[G L. c. 127, 88 49 and 86F], at

ot her pl aces approved by the conm ssioner or administrator”

(enphasis added). 1d. General Laws c. 127, § 49, provides:

"The conmm ssioner of correction, or the adm nistrator of a
county correctional facility, subject to rules and
regul ati ons established in accordance with the provisions



of this section, may pernmt an i nmate who has served such a
portion of his sentence or sentences that he would be
eligible for parole within eighteen nonths to participate
in education, training, or enploynment prograns established
under [8 48] outside a correctional facility . . . . In
the case of a commtted of fender who participates in any
program outside a correctional facility established under
[8 48], the tinme spent in such participation shall be
credited toward the serving of his sentence in the sane
manner as though he had served such tinme within the
facility. . . . The conmm ssioner or such adm nistrator
shal | make and promul gate rul es and regul ati ons regardi ng
prograns established under [8 48] outside correctiona
facilities. Such rules and regulations shall include
provi sions for reasonabl e periods of confinenent to
particular correctional facilities before a commtted

of fender may be permitted to participate in such prograns
and provisions for feeding, housing and supervi sing
participants in such prograns in such manner as will be
calculated to nmaintain norale and prevent the introduction
of contraband to the facility."45

In Commonweal th v. Donahue, 452 Mass. 256 (2008), we

consi dered whether a sheriff had the authority under § 48 and

8§ 49 to release a prisoner froma house of correction and pl ace
himin home confinenment under a gl obal positioning system (GPS)
noni toring program where the prisoner had an approved honme and
wor k plan and was nonitored by a GPS bracelet. W concl uded
that "G L. c. 127, 88 48, 49, and 49A, provide specific

| egi slative authorization for the GPS programand for the

4 Participation in such prograns is |imted for prisoners
serving a life sentence, for sex offenders, and for prisoners
who were sentenced for specified violent crines. See G L.

c. 127, § 49.

5 General Laws c. 127, § 86F, applies only to sheriffs, not
to the conm ssioner.



pl acenent of Donohue, or simlarly situated inmates, in it."
Id. at 265. We specifically rejected the argunent that these
statutes did not permt hone confinenent, declaring that "[t]o
the contrary, the statutory schene suggests a |legislative intent
to allow this kind of arrangenment."” Id. at 266. The
comm ssi oner has the same authority under these statutes to
pl ace prisoners in home confinenent, nonitored by a GPS
bracelet, as part of an inmate's participation in an educati on,
training, or enploynent program

Ceneral Laws c. 127, 8 49A requires the comm ssioner to
establish in each correctional facility a comrttee to eval uate
t he behavi or and conduct of inmates within the prison and
reconmend whether an inmate "shall be permtted to participate
in any programoutside a correctional facility, exclusive of
parole.” There is nothing in the record regarding the
activities of these conmittees and no explanation as to why,
especially at a tinme when the conmm ssioner recognizes the need
to reduce the prison popul ation, eligible prisoners who have
denmonstrat ed good behavi or and conduct have not been approved
for home confinenment to participate in education, enploynent, or
trai ning prograns.

b. Parole release. As | have noted, the parole board has

stepped up its pace of activity and has rel eased nearly three

times nore prisoners in April than it did on average in the



first three nonths of this year. But there are at |east two
ways in which the parole board can rel ease nore prisoners,
consistent with its statutory obligation to rel ease a pri soner
on parole "only if the board is of the opinion, after
consi deration of a risk and needs assessnent, that there is a
reasonabl e probability that, if the prisoner is released with
appropriate conditions and comunity supervision, the prisoner
will Iive and remain at liberty without violating the | aw and
that release is not inconpatible with the welfare of society."
G L. c. 127, § 130.

First, 8 130 requires the parole board to make two
determ nations: whether "there is a reasonable probability that

the prisoner will live and remain at liberty w thout
violating the law' and whether "release is not inconpatible with
the wel fare of society.” 1d. Wth respect to the second
determ nation, it is appropriate for the parole board to
consi der whether the prisoner has tested positive for COVID 19
and, if so, whether he or she could be safely quarantined and
nmedically nonitored or treated upon release. But it is also
appropriate for the parole board to consider the increased risk
to the inmate, to fellow inmates, and to the general public of
continuing custody in a prison where he or she is particularly
vul nerable to an out break of COVID-19 given the close quarters

and difficulties of social distancing in a prison. This



consideration is nost acute in prisoners who are at special risk
of death or serious illness from COVI D-19 because of their
advanced age or conprom sed i mmune system In Christie v.

Commonweal t h, 484 Mass. 397, 401-402 (2020), we declared in the

context of a judge's determ nation whether to stay a defendant's
execution of sentence pendi ng appeal:

"We also note that the health risks to persons in custody
arising fromthis pandem c require that we adjust the

anal ysis applied to notions to stay the execution of
sentence pending appeal. In ordinary tines, in considering
the second factor, a judge should focus on the danger to

ot her persons and the conmunity arising fromthe
defendant's risk of reoffense. See [Commonweal th v. Cohen
(No. 2), 456 Mass. 128, 132 (2010); Commonweal th v. Hodge

(No. 1), 380 Mass. 851, 855 (1980)]. 1In these
extraordinary tinmes, a judge deciding whether to grant a
stay shoul d consider not only the risk to others if the
def endant were to be rel eased and reoffend, but also the
health risk to the defendant if the defendant were to
remain in custody. In evaluating this risk, a judge should
consi der both the general risk associated with preventing
COVID-19 transmssion and mnimzing its spread in
correctional institutions to i nmates and prison staff and
the specific risk to the defendant, in view of his or her
age and existing nedical conditions, that woul d hei ghten
t he chance of death or serious illness if the defendant
were to contract the virus." (Enphases in original.)

A conpar abl e adaptation to the pandem ¢ should be nade to the
parol e board's eval uation of whether "release is not
inconpatible with the welfare of society" under § 130.

Second, sone inmates who are granted parol e because they
nmeet the criteria in 8 130 do not pronptly obtain the parole
permts needed for release and nust first obtain a transfer to a

long-termresidential facility or a step-down to a | ower-



security facility before they can receive their permts. 1In
this pandem c era, such a condition of release would prove a
"Catch-22" situation for many inmates otherwi se eligible for
parol e rel ease: Dbecause all transfers anong facilities have
ceased, such inmates could not nmeet the condition established
for their release. The parole board should reevaluate all such
condi ti ons where they prevent the rel ease of those whomthe
board has already determned will be unlikely to reoffend upon
their rel ease.

c. Earned good tinme. The majority of prisoners who are

rel eased fromcustody are rel eased because they have conpl et ed
their sentence. The DOC declares that it "has no control"” over
the conpletion of sentences. But to the extent that the

conmm ssioner has the authority to grant good tine credit of up
to fifteen days per nonth under G L. c. 127, 8 129D, plus an
addi tional ten days of credit for the successful conpletion of a
program the comm ssioner has the ability to reduce a prisoner's
sentence by approximately one-half (180 days per year if the
prisoner receives fifteen days per nonth, and another ten days
for each conpleted progran). The pandem c put a tenporary end
to the prograns that enabled inmates to earn good tine, and the
comm ssi oner deserves credit for allowng inmtes to earn seven
and one-half days per nonth by maintaining a diary. But with

nore than two nonths havi ng passed since the Governor's
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announcenent that a state of energency existed, it is time for

t he commi ssioner to devise new prograns that can be acconplished
by inmates in the mdst of a pandem c that woul d enable themto
earn the full conpl enment of possible good tine, including
conpletion credit, and reduce the over-all length of their

sent ences.

2. Planning beyond the | ockdown. To prevent the COVI D 19

virus fromentering DOC facilities and to mtigate its spread in
those facilities that already had cases, the comm ssioner
initiated a systemw de | ockdown on April 3, 2020. 1In practice,
this nmeans that inmates who are housed in cells remain there for
twenty-three hours a day, and those who live in dormtory-style
housi ng cannot | eave their units. Inmates eat neals in their
cells or units; use of gynms, weight roons, and outdoor spaces is
strictly limted; and work opportunities and cl asses have been
suspended.

These stringent policies mght have been necessary to quel
t he out break by reduci ng contact between i nmates and by making
it easier to conduct contact tracing when positive cases were
identified. But while this nay have averted a worst-case
scenario in the early days of the pandem c, the court's opinion
notes that the DOC may soon face another challenge: the nental

heal th inpact of an extended | ockdown, with its own inplications
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under the Ei ghth Anmendnent to the United States Constitution and
art. 26 of the Massachusetts Decl aration of Rights.

According to the DOC, this is the first tinme in recent
menory that the entire Massachusetts prison system has been
| ocked down because of health risks. The |ongest recorded
| ockdown at any DOC facility lasted for four nonths in 1995
following an assault on a correction officer at the
Massachusetts Correctional Institution at Cedar Junction. This
systemw de | ockdown has al ready been in place for two nonths,
but | believe that the DOC recogni zes that it cannot reasonably
continue for the many nonths that will pass until a COVID- 19
vacci ne beconmes widely available. The isolation arising froma
| ockdown over tinme will have increasingly severe nental health
ram fications, particularly in a population that already has a
hi gher -t han- average preval ence of nental health issues. And if
the | ockdowmn were to continue, there may cone a tine when the
| ockdown itself raises serious questions about the DOC s
deliberate indifference to inmate nental heal th.

I do not profess to know what should be the next step
beyond | ockdown; | know only that there will be a need for a
next step, that it nust be carefully considered by correctional,
public health, and nmental health professionals, and that, as we
are learning fromour experience outside the prison walls,

reopening to permt increased human interaction poses even nore
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chal | enges than the form dabl e chall enges arising from
sheltering in place. Soon, the DOC will have to devel op
protocols that are, to the extent possible, protective of both
i nmat e physi cal health and nental health. And doing so will be
easier and nore likely to succeed with a snaller prison

popul ation, which will provide greater potential for social

di stanci ng and give prison superintendents nore flexibility in
their use of available prison space, cells, and facilities.

3. Planning ahead for a second wave. | recognize that,

when it becane apparent that COVID-19 had spread through
Massachusetts communities, the DOC had to inprovise quickly and
make adjustnments to avoid ranpant spread of the virus inits
correctional facilities. But what is appropriate in reacting to
an i nredi ate and unpredi ctable threat m ght not be appropriate
as the threat drags on over nmany nonths. Reducing the size of
the prison popul ation, especially the size of the elderly and
infirmprison population, in a manner that is consistent with

| aw and public safety takes tinme, both to identify appropriate
candi dates for release and to ensure that they have appropriate
rel ease plans. But there will be tine before the fall to
acconplish sensible reductions in the size of the prison

popul ation, including the release or transfer to hone

confi nenent of many elderly and nedically vul nerabl e prisoners,

to give prison superintendents the better options to protect the



physical and nental health of inmates that cone with fewer
prisoners. Wth experts warning of a potential resurgence of
COVID-19 in the winter, see CDC Director Warns Second \Wave of
Coronavirus Is Likely to Be Even Mdre Devastating, Wash. Post,
Apr. 21, 2020, https://ww. washi ngt onpost. coni heal t h/ 2020/ 04

/ 21/ cor onavi r us- secondwave- cdcdi rector [https://perma. cc/ 3SVZ
-BQCX], the DOC has the opportunity and, indeed, the obligation
to begin preparing for that possibility. Policies that pass
constitutional nuster in the face of an unprecedented energency
may not be constitutionally sufficient after the departnent has
had tine to consider and plan its response to a nowforeseeabl e

t hreat.

13



