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Francis V. Kenneally, Clerk
Supreme Judicial Court

John Adams Courthouse

1 Pemberton Square, Suite 2500
Boston, MA 02108

RE: Post-Argument Letter in No. SJC-12935 RE: May 8, 2020 Order

Dear Mr. Kenneally:

On behalf of Commissioner Mici, | respond to the Order
entered on May 8, 2020 directing the Commissioner of Correction
to submit to the Court a post-argument letter answering the
following questions:

For the Commissioner of Correction and the Chair of the
Massachusetts Parole Board:

1. For each month from January 2019 through the present, what
is the number of persons admitted to DOC custody and the number
of persons released from DOC custody?

2019 Admissions/Releases(civil, criminal, pre-trial):
January: 562/545
February: 503/524
March: 591/537
April: 588/582
May: 630/709



June: 651/582
July: 624/704
August: 600/646
September:652/582
October: 542/756
November: 402/559
December: 340/471
2019 Totals: 6,685/7,197

2020 Admissions/Releases(civil, criminal, pre-trial):

January: 461/450
February: 437/406
March: 257/415
April: 96/526
Thru May 11: 41/146

2020 Totals: 1,292/1,943

2. Of the number of persons released for each month in 2020,
how many were released:

a. because of the completion of their sentence;

January: 119
February: 117
March: 65
April: 130
Thru May 11: 51

2020 Total Completion Of Sentence Releases: 482

b. because of the grant of a parole permit;

January: 52
February: 51
March: 52
April: 141

Thru May 11: 55
2020 Total Parole Permit Releases: 351°

! These parole totals encompass the following categories: mandatory parole as
release to supervision(RTS); mandatory parole as RTS to street; medical
parole; parole to federal authority; parole to immigration; parole to out-of-
state sentence; parole to street; and parole to warrant.



c. because of other reasons??

January: 253
February: 225
March: 285
April: 225
May : 35

3. Of the number of persons admitted for each month in 2020,
what was the reason for their admission (e.g. sentenced by
court, parole violation, etc.)?

January:
Civil Admissions (Total: 219)
New Court Commitment 216
Re-admit From Court Release 0
Return From Elopement 1
Return From Escape 2

Criminal Admissions (Total: 190)

From And After Sentence 0
MA Parole Detainer 19
New Court Commitment 160
Parole Violator(MA) 5
Probation Violator 1
Re-Admit From Court Release 2
Received From Federal Authority 1
Received From HOC 2
Return From HOC 1
Pre-Trial Admissions (Total: 52)
MA Parole Detainer 2
Temporary Custody 50

2 The other reasons include the following: 1)bailed/released on personal
recognizance to a warrant; 2)bailed/released on personal recognizance;
3)court release- sentence revoked/stayed/vacated; 4)discharged from parole;
5)escape; 6)habeas to court- did not return; 7)non-DOC inmate to
hoc/fed/pd/other state; 8)release from civil commitment to a warrant;
9release from civil commitment; release from MA parole detainer. Medical
paroles are included in the parole permits.



February:

Civil Admissions (Total: 225)
New Court Commitment 224
Re-admit From Court Release 1
Return From Elopement 0
Return From Escape 0

Criminal Admissions (Total: 161)
From And After Sentence 0
MA Parole Detainer 16
New Court Commitment 140
Parole Violator(MA) 3
Probation Violator 0
Re-Admit From Court Release 0
Received From Federal Authority O
Received From HOC 2
Return From HOC 0

Pre-Trial Admissions (Total: 51)

MA Parole Detainer 0
Temporary Custody 51
March:
Civil Admissions (Total: 138)
New Court Commitment 136
Re-admit From Court Release 0
Return From Elopement 0
Return From Escape 2
Criminal Admissions (Total: 87)
From And After Sentence 0
MA Parole Detainer 12
New Court Commitment 70
Parole Violator(MA) 1
Probation Violator 0
Re-Admit From Court Release 0
Received From Federal Authority 1
Received From HOC 3
Return From HOC 0



Pre-Trial Admissions(Total: 32)
MA Parole Detailner
Temporary Custody

April:
Civil Admissions (Total: 72)
New Court Commitment
Re-admit From Court Release
Return From Elopement
Return From Escape

Criminal Admissions (Total: 15)
From And After Sentence
MA Parole Detainer
New Court Commitment
Parole Violator(MA)
Probation Violator
Re-Admit From Court Release
Received From Federal Authority
Received From HOC
Return From HOC

Pre-Trial Admissions (Total: 9)
MA Parole Detainer
Temporary Custody

Thru May 11:
Civil Admissions (Total: 29)
New Court Commitment
Re-admit From Court Release
Return From Elopement
Return From Escape

Criminal Admissions (Total: 12)
From And After Sentence
MA Parole Detainer
New Court Commitment
Parole Violator(MA)
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Probation Violator

Re-Admit From Court Release
Received From Federal Authority
Received From HOC

Return From HOC
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Pre-Trial Admissions (Total: 0)
MA Parole Detainer 0
Temporary Custody 0

4. IT the number of persons released was significantly lower
in April 2020 than in earlier months, what were the reason(s)
for the reduction?

Releases in April 2020 increased to 526 from an average of
423 in the preceding months of 2020.°

For the Commissioner of Correction:

1. What 1s the longest period of lockdown in recent memory 1in
any DOC facility?

3 See Exhibit A attached, a chart of admissions and releases for the months of
February through April for the years 2018-2020.

The overall number of releases for April 2020 may be lower than that of
April 2019, but there is a higher rate of releases when adjusted for DOC’s
population. April 2019 had 582 releases, and DOC’s average custody
population for the first quarter of 2019 was 8,458. The rate of release for
April 2019 was 6.88% compared to the average population for that time. April
2020 had 526 releases, but the average custody population for this month was
7,546. The rate of release for April 2020 was 6.97% compared to April’s
average population, so there has been a slightly higher rate of release for
April 2020 than April 2019 when adjusted for population.

Of the 526 releases in April 2020, 141 (26.8%) were because of the grant
of a parole permit. Note also that this 141 is almost a threefold increase
over the March 2020 parole permits (52, with January and February as 52 and
51 respectively).

DOC does not have the authority to release inmates absent completion of
their sentence (130 releases for this reason in April 2020) or receipt of a
parole permit (141 releases for this reason in April 2020). The biggest
driver of release of sentenced inmates has always been completion of
sentences, over which DOC has no control. The dramatic (almost three-fold)
increase in parole permits from March 2020 (52) to April 2020 (141)
demonstrates that the Parole Board is finding inmates suitable for parole,
and they are being released accordingly. Note also that the number of parole
releases in April 2020 (141) was higher than the number of releases because
of sentence completion (13) for likely the first time ever.



The longest lockdown in recent memory at a DOC facility
lasted four-plus months (April 3, 1995 - August 1995) iIncidental
to a mass prison disturbance at MCI-Cedar Junction at Walpole.
A correction officer was stabbed and beaten by ten to twelve
inmates. It was determined that the situation could not be
controlled, and the safety of inmates and staff could not be
maintained, short of locking down the facility. Haverty v.
Commissioner of Correction, 2003 WL 25530367 (Mass.Super.
February 7, 2003), attached hereto as Exhibit B.

2. At oral argument, i1t was represented that the DOC now has
available approximately 10,000 COVID-19 tests and that it plans
to use them in some form of testing program. What is the number
of tests available at this time? When did large-scale testing
become available to DOC? What is the DOC’s testing plan and the
timeline for implementation? Does the DOC have access to a
sufficient number of tests to implement the plan? To whom would
the tests be administered under the plan (e.g., inmates,
correctional officers, other staff) and using what criteria
(e.g., symptomatic, non-symptomatic, relevant contact with
someone who tested positive, by facility, etc.)?

On March 19, 2020, the first COVID-19 test was performed on
a patient at the Massachusetts Treatment Center after that
patient presented with symptoms. Initially, and consistent with
CDC and DPH guidelines, testing was done per the protocol and
medical judgment of the medical vendor at each facility and
included inmates who were symptomatic, or non-symptomatic but a
“close contact” of anyone who tested positive.
Large-scale mobile testing became available as of April 22,
2020, when MCIl-Framingham became the first facility to be
offered iInstitution-wide testing.

DOC’s testing plan consists of tests already administered
and future tests. Any staff member may have a test at any time.
In addition to the attached testing plan, testing is and has
been available at every site for any symptomatic inmate.

At the time of oral argument iIn this case, voluntary tests
had been offered to all inmates/patients and staff and
administered at the following facilities:



MCI-Framingham

South Middlesex Correctional Center
MCI-Shirley

Massachusetts Treatment Center
Lemuel Shattuck Hospital

Since the oral argument, voluntary tests have been
offered/administered to all iInmates/patients and staff at the
following facilities:

Bridgewater State Hospital?
Old Colony Correctional Center®

Voluntary testing for iInmates/patients and staff is planned
for the following remaining DOC facilities as follows:

May 13-15 - North Central Correctional Institution (929 inmates;
328 full-time employees(FTES))

May 17 and 18 - MCI-Concord (587 inmates; 331 FTES)

May 18 - Northeastern Correctional Center (152 inmates; 70 FTES)
May 19 - Boston Pre-Release Center (72 inmates; 58 FTEs)

By May 20 — MASAC (32 patients)

May 20 and 21 - Souza Baranowski Correctional Center- (690
inmates; 525 FTEs)

May 21 - MCI-Shirley Minimum (253 inmates; 80 FTES)

May 27 and 28 - MCI-Cedar Junction (537 inmates; 422 FTEs)

May 28 - Pondville Correction Center (121 inmates; 51 FTES)

May 29-31 - MCI-Norfolk (1254 inmates; 405 FTESs)

See Mobile Testing Schedule, attached hereto as Exhibit C. With
the completion of the above testing, all DOC inmates/patients
and FTEs will have been offered COVID-19 testing.

As of May 11, 2020 the DOC had 2073 tests in its
possession. The supplier of the tests has assured the DOC that
there 1s no shortage of tests available to the Department and
that tests will be provided as needed. Therefore, the DOC has

4 At Bridgewater State Hospital, 109 of approximately 226 patients agreed to
be tested. OFf that number, 2 patients tested positive.

5> At 0ld Colony Correctional Center, 592 of approximately 653 inmates agreed
to be tested. OFf that number, O inmates tested positive.



access to a sufficient number of tests to implement its testing
plan.

3. What i1s the DOC Plan to manage what it characterized as
“hot spots™?

All new admissions to the DOC, all iInmates/patients
returning from court or an outside hospital, and potentially any
inmate moved within the DOC(subject to a case-by-case review)
are quarantined for 14 days before they are medically cleared to
enter general population after consultation with an infectious
disease nurse. All inmates are clinically monitored during
their 14-day quarantine immediately following their intake for
signs and symptoms associated with COVID-19. If the inmate does
not exhibit symptoms, they are medically cleared from quarantine
by the medical vendor.

Depending on the distribution of possible positives, there
can be a need for at least 4 cohorts:

1) Inmates refusing tests. Inmates who refuse to be tested
are subject to a mandatory 14-day quarantine with like
individuals. The inmate will be medically cleared by the
medical vendor once the 14-day quarantine period has elapsed if
there have been no COVID-19 symptoms.

2) Inmates testing negative without close contact to a
known positive. Inmates in this cohort are housed with like
inmates.

3) Inmates testing negative with close contact to a known
positive. Inmates in this cohort are subject to a mandatory 14-
day quarantine.

4) Inmates testing positive. Inmates in this cohort are
placed in medical isolation.

Each facility has i1dentified areas for quarantine,
depending on the size of the outbreak. Facilities are flexible
in their ability to designate quarantine space. Neither the DOC
nor any particular “hot spot” facility has run out of quarantine
options.

Pursuant to CDC guidelines, the DOC, and in particular “hot
spot” facilities, have quarantine options that may include the
following:

-Separately, in single cells with solid walls(i.e., not
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bars) and solid doors that close fully;

-Separately, iIn single cells with solid walls but without
soli1d doors;

-As a cohort, in a large, well-ventilated cell with solid
walls and a solid door that closes fully;

-As a cohort, in a large, well-ventilated cell with solid
walls but without a solid door;

-As a cohort, in single cells without solid walls or solid
doors(i.e., cells enclosed entirely with bars), preferably with
an empty cell between occupied cells. (Although individuals are
in single cells iIn this scenario, the airflow between cells
essentially makes it a cohort arrangement in the context of
COVID-19.);

-As a cohort, in multi-person cells without solid walls or
solid doors (e.g., cells enclosed entirely with bars),
preferably with an empty cell between occupied cells;

-Safely transfer individual(s) to another facility with
available medical i1solation capacity in one of the above
arrangements.

The DOC is especially mindful of inmates testing positive
who are at higher risk of severe illness of COVID-19. Per CDC
guidelines, whenever possible, these inmates are not cohorted
with other infected individuals, and accommodations are made to
reduce the risk of transmission of other infectious diseases to
the higher-risk individual.

Any inmate at any DOC facility who has tested positive and
has exhibited symptoms is re-tested 14 days after symptom onset.
IT re-testing is negative, the inmate can be cleared from
medical i1solation, as long as the inmate has been asymptomatic
for the last 7 days without medication for symptom management.
IT re-testing i1s positive, the inmate will be monitored for
another 7 days and re-tested again before being cleared from
medical isolation.

Any inmate who is asymptomatic positive after testing can
be released from medical isolation after 14 days from the
positive test. Any inmate who exhibits symptoms consistent with
COVID-19 during the 14-day isolation is managed as a symptomatic
positive.
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As to clinical care for inmates who have tested positive:

Asymptomatic positives are seen by medical staff at least
once per day, during which they undergo a temperature check, an
oxygen saturation (02) check, and symptom checks. They are also
seen by medical staff during medication rounds.

Symptomatic positives are seen by medical staff at least
twice a day for temperature, 02, and symptom checks. They are
offered comfort medication for symptoms as needed. Depending on
presentation, a more thorough assessment may be done. They are
also seen by medical staff during medication rounds. Nursing
staff review all symptomatic positives with the onsite
physician, and the patient is seen by the physician if
necessary.

Mental Health rounds are conducted in all units three times
a week, and daily in quarantine units.

After an iInmate/patient has tested positive, the site
Infectious Disease Manager, in consultation with the medical
vendor, identifies close contacts. Close contacts are placed on
quarantine and monitored for symptoms for 14 days. |If they
remain asymptomatic, they are cleared for general population.

IT at any time they become symptomatic, they are tested as a
patient under investigation.

All DOC facilities have instituted fresh ailr programs to
allow for all inmates/patients, whatever their COVID-19 status,
time outdoors. In the case of the Massachusetts Treatment
Center and MCI-Framingham, inmates are afforded outdoor time of
one hour, twice a week. At MCI-Shirley Medium, Inmates are
afforded outdoor time once every four days. The number of
persons released at any one time is restricted to allow for
social distancing, and inmates/patients are required to wear
their masks. Inmates from one housing unit do not recreate with
inmates from any other housing unit. Inmates recreate only with
similarly situated cohorts. This outdoor time is In addition to
the time when inmates in cell-type housing units are allowed out
of their cells to shower, make telephone calls, and recreate,
typically one hour a day.
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4. What i1s the percentage of DOC inmates who are 50-59 years
old? What is the percentage of DOC inmates who are 60 or older?

Percentage of inmates who are 50-59 years old as of May 11,
2020:
18% (1,308 out of 7,343 inmates)
Percentage of inmates who are 60 or older as of May 11, 2020:
13% (957 out of 7,343 inmates)

Finally, Commissioner Mici brings to the Court’s attention
the ruling of the U.S. District Court in Grinis v. Spaulding,
2020 WL 2300313(D.Mass. May 8, 2020)(0’Toole, J.). Exhibit D,
attached. The Court denied plaintiffs” motion for injunctive
relief brought by inmates at Federal Medical Center(FMC) Devens,
seeking release because of COVID-19. The Court addressed the
elements of deliberate indifference, and determined that the
inmates were unlikely to win on the merits, and that the Federal
Bureau of Prisons(BOP) and the facility “have made significant
changes in operations in response to COVID-19. The respondents*
papers outline the steps taken by them at both the national and
institutional levels. The measures taken at FMC Devens have
included: providing inmate and staff education; conducting
inmate and staff screening; putting into place testing,
quarantine, and isolation procedures iIn accordance with BOP
policy and CDC guidelines; ordering enhanced cleaning and
medical supplies; and taking a number of other preventative
measures to include: (a) educating inmates and staff regarding
the virus and the BOP"s response, and on measures that they
should take to stay healthy; (b) establishing quarantine and
isolation units that are physically separated from the housing
units; (c) providing separate examination rooms and testing for
symptomatic inmates; (d) enhancing screening of staff and
visitors to FMC Devens; (e) reducing and/or
prohibiting prisoner movement; (f) distributing personal
protective equipment and sanitizer to staff and inmates, and
requiring that masks be worn in FMC Devens; (f) separating
inmates by housing unit and floor to shelter in place with the
fewest number of inmates; (g) modifying activities and services
to provide them in the housing unit, with the fewest number of
inmates; and (h) developing extensive cleaning and disinfecting
procedures at FMC Devens.
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The Court also noted that two of the plaintiffs were
serving lengthy sentences and would not qualify for alternative
options such as home release or medical parole.

Sincerely,

/s/ Stephen G. Dietrick
Stephen G. Dietrick
Deputy General Counsel











































