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OPPOSITION TO THE PETITIONERS' G.L. c. 211, 8 3PETITION BY THE DISTRICT
ATTORNEYS FOR THE BRISTOL, CAPE & ISLANDS, ESSEX, HAMPDEN, MIDDLE,
NORFOLK, & PLYMOUTH DISTRICTS

The petitioners, the Committee for Public Counsel Services (CPCS) and the
Massachusetts Association of Criminal Defense Lawyers (MACDL), have filed a petition under
G.L. c. 211, 8 3 seeking release of certain classes of incarcerated individuals, whether detained in
pretrial custody or under sentence, as well as modifications to probationers' conditions of release
(No. SJ-2020-0115). We, the District Attorneys for the Bristol, Cape and Islands, Essex,
Hampden, Middle, Norfolk, and Plymouth Districts [hereinafter“the seven district attorneys”],
support the continued lawful practice of individualized hearings to address issues of bail and
sentences.

“Ensuring the public’s safety is of the first order of government, a duty underlying all
government action.” Lavallee v. Justices in Hampden Superior Court, 442 Mass. 228, 245
(2004). The seven district attorneys share the concerns of the petitioners regarding the risks

presented by COVID-19 in detention facilities in the Commonwealth. But as the chief law



enforcement officers in seven districts responsible for the safety of some 3.8 million
Commonwealth residents, and the rights and interests of crime victims, we submit that the crisis
IS not cause to abandon government’s most basic function of safeguarding its citizens.

The petitioners do not account for the safety and rights of the victims of crime, and they
do not account for the safety and rights of the public. Likewise, the petitioners do not account
for the hard work of the trial courts, practitioners representing actual clients, prosecutors, and
probation offices, all of whom are diligently and expeditiously conducting appropriate hearings
and protecting the safety and the rights of the public and the individual defendants.

The seven district attorneys are committed to taking appropriate steps consistent with
public safety to mitigate the risks of infection in jails and prisons. Such measures are already
underway. In questions surrounding bail and pre-trial detention, our staffs are advised to
consider, and judges are already taking into account, the risks of confinement posed by COVID-
19. We have staff available at every courthouse in our respective jurisdictions to entertain any
and all emergency motions for release. Trial court measures have facilitated quick hearings on
such motions. And in individual cases, our offices have agreed, and will continue to agree, to
meritorious petitions for release based on medical vulnerability where release is also compatible
with public safety. As a result of this on-going practice, and a sharp decline in new arrests, new
entries into pre-trial detention have dropped precipitously across the Commonwealth.

And though we are mindful of the dangers of the virus in confined settings, we are also
aware of extraordinary efforts on the part of correctional institutions’ staffs, in partnership with
their contracted healthcare providers and the Department of Public Health, to prevent the
introduction and spread of the virus within their institutions. These are interests that inmates and

correctional staff, as well as the broader law enforcement community, share in common.



Though, as in civil society, some degree of infection is to be expected, it is hoped that these
efforts will help to mitigate risks to the health and safety of inmates and correctional staff and
their families. Our offices are in constant communication with custodial authorities concerning
these issues as they develop.

But the petitioners’ claims, calling for the release of broad categories of inmates without
appropriate safeguards for the general public, and the departing inmates themselves, are not
consistent with government’s basic mission. For example, the petitioners demand “immediate[]
release, with or without conditions,” of any incarcerated inmate under sentence “diagnosed with
a condition or disease that puts them at increased risk” from COVID-19, including such common
conditions as diabetes, without regard to the offense upon which the inmate was sentenced. They
suggest release be premised upon such sentences being deemed served. This would presumably
include convicted murderers serving life sentences, rapists, domestic abusers who have violated
stay away orders, drug dealers, and repeat drunk drivers, to name a few. This action would not
only risk public safety at a time when law enforcement is stretched thin by the COVID-19
pandemic, but also risk the safety of vulnerable inmates without viable release plans or supports
in the community.

While recognizing the situation is unprecedented and fast moving, the seven district
attorneys also have concerns about the legality of measures proposed -- some of which appear to
encroach on core executive and legislative functions. That said, the seven district attorneys are
committed to cooperating with our law enforcement partners and others in coming to reasonable

and measured solutions, when necessary.



1. STATEMENT OF THE CASE

On March 24, 2020, the petition was docketed in the Supreme Judicial Court for Suffolk
County. On March 24, 2020, Budd, J., sitting as single justice, named the district attorneys,
among others, as necessary parties, and ordered the respondents to reply by 11:59 P.M. on March
26, 2020. On March 25, 2020, the single justice reserved and reported the matter to the full court
and extended the necessary parties' response due date to 5:00 P.M. on March 27, 2020. In
response to that order, the seven district attorneys submit this memorandum of law.

1. STATEMENT OF THE FACTS

The petitioners have not identified any particular aggrieved pre-trial or post-conviction
inmate or probationer, nor have they alleged that the trial court has failed to provide any
incarcerated person or probationer with a vehicle by which to address concerns about his or her
confinement or release conditions in light of COVID-19. The seven district attorneys have
attached affidavits to support the factual assertions made herein. See Addendum attached.

V. ARGUMENT

A.  The petitioners’ requests, in large measure, do not address safety concerns of the
victims, public or defendants to be released.

The petitioners request immediate release, regardless of whether conditions are in place,
of broad categories of detainees (petition at 15-17). Such requests include individuals held in lieu
of bail under G.L. c. 276, 858, without any consideration that judges have already found that bail
was necessary and appropriate under Brangan v. Commonwealth, 477 Mass. 691 (2017). Also
included are individuals held on bail revocation for “technical violation of their conditions of
release.” In discussing violations of probation (petition at 18), a “technical” violation of
probation is interpreted as “violations other than an allegation of a new criminal offense.” Such

interpretation would include standard conditions of release such as stay away and no contact



orders, for which violation would implicate both a dangerous disregard for court orders whose
purpose was to ensure the safety of victims and witnesses, and which implicate the safety
interests of those victims and witnesses, factors that should be considered as to whether the
individual should be released.! Other categories include individuals over the age of 60 and
individuals at greater risk of harm from COVID-19, without any regard for the offenses which
they are alleged to have committed or the facts and circumstances of the crime.

The categories as to individuals who have already received due process and are serving a
sentence via a valid conviction produce additional concerns. Such broad categories include any
individual not incarcerated for an offense under G.L. c. 265 who is eligible for parole, over the
age of 60, or serving a sentence in the House of Correction (petition at 16-17). There are a wide
range of criminal offenses located outside of G.L. c. 265 which involve violence, abuse, or threat
of harm to persons or society.” Moreover, that the committing offense is not an offense under
G.L. c. 265 does not mean that the crime did not involve an offense against the person. During

the course of plea-bargaining, offenses may be dismissed upon contemplation of a plea. The

L As to requests concerning bench warrants (request #2), probation orders (request #3), pre-trial
conditions involving drug testing, employment, and education (request #4), the seven district
attorneys recognize that this Court has jurisdiction over inferior courts, but suggest if such action
is taken, it should be suspended until further court order and not vacated outright.

? See, e.g., G.L. c. 90, §24L (operating under the influence causing serious bodily injury); G.L.c.
90, 824V (child endangerment while operating under the influence); G.L. c. 90, 824G (motor
vehicle homicide); G.L. c. 94C, 832E (trafficking controlled substances, including fentanyl and
carfentanil); G.L. c. 209A, 87 (violations of abuse prevention orders); G.L. c. 258E, 89
(violations of harassment prevention order); G.L. c. 266, 881-2 (arson); G.L. c. 266, §14 (armed
burglary); G.L. c. 266, 8816 & 18 (breaking and entering with intent to commit a felony); G.L.
C. 266, 88102 & 102C (possession of an incendiary device and possession of a biological,
chemical, or nuclear weapon); G.L. c. 268, §13B (witness intimidation); G.L. c. 268, 8815A &
15B (escape); G.L. c. 269 (firearm convictions including armed career criminal enhancements
under G.L. c. 269, §10G); G.L. c. 272, 84A (inducing a minor into prostitution); G.L. c. 272, §28
(dissemination of matter harmful to minors), G.L. ¢. 272, §829A (posing a child in state of
nudity); G.L. c. 272, §35A (unnatural and lascivious acts with a child under 16); G.L. c. 272, 877
(cruelty to animals); G.L. c. 279, 8§25 (habitual offender).



exclusion of G.L. c. 265 crimes is underinclusive of those inmates who present a risk of harm to
others or society. See G.L. c. 266, 881, 14-18A.

The petitioners also seek release, without any conviction limitation, of those diagnosed
with a condition putting them at increased risk of COVID-19 complications, individuals who
qualify for medical parole, or individuals for whom a stay or release is appropriate. This request
includes the most serious offenses, including murders and rapes. It would cover individuals who
are serving long sentences and those who are serving life without parole sentences. It would
include individuals who have been denied parole, indicating their unsuitability for return into
society. As to the request for release of those who qualify for medical parole, to the extent the
petition is seeking something other than the process currently employed, which involves findings
of the Commissioner that the individual is eligible for medical parole by statute, would live and
remain at liberty without violating the law and that the individual’s release is not incompatible
with the welfare of society, the categories of eligibility are statutory definitions, not medical
definitions, which include both a medical component and public safety component. See G.L. c.
127, 8119A (“‘Permanent incapacitation’, a physical or cognitive incapacitation that appears
irreversible, as determined by a licensed physician, and that is so debilitating that the prisoner
does not pose a public safety risk”; ““Terminal illness’, a condition that appears incurable, as
determined by a licensed physician, that will likely cause the death of the prisoner in not more
than 18 months and that is so debilitating that the prisoner does not pose a public safety risk”).

Individuals serving long sentences likely would not have anticipated release, and may not
have ready supports in the community. Re-entry programs may be unavailable due to the
COVID-19 pandemic. Release of individuals into the community who may have no place to live

or necessary supports presents both a public safety and a public health risk. Community supports,



including hospital resources, are stressed without the additional influx of individuals who
currently have had those supports provided by the institution in which they reside. The proposed
plan makes no mention of individuals who may have been in a facility where there is COVID-19,
or how any individual exposed could self-quarantine if deemed appropriate.

Victims’ statutorily granted rights under the Victim’s Bill of Rights should not be
abrogated. Chapter 258B grants victims “basic and fundamental rights”, including to be informed
by the prosecutor of the final disposition of the case, including an explanation of the type of
sentence imposed, and a copy of the conditions of probation or release within thirty days of
establishing the conditions, G.L. c. 258B, 83(q); to be informed by the parole board of the
defendant’s parole eligibility and status in the criminal justice system, G.L. c. 258B, 83(s); and,
most critically, to be informed in advance by the appropriate custodial authority whenever the
defendant receives a temporary, provisional or final release from custody, G.L. c. 258B, 83(t).
The immediate release of defendants takes away what could be a critical time period for victims
to assure their own safety. Further, victims and district attorneys also have rights to appear at
certain parole hearings, see G.L. c. 127, 8133A, and medical parole hearings, see G.L. 127,
8119A(c)(2) & (d)(2), where they can be on notice of an individual’s likely release and advocate
any safety concerns they may have.

The admittedly immense presence of COVID-19 cannot and should not cause the
Commonwealth to abandon its obligations under state law to provide victims with their
statutorily-granted rights. Ignoring any consideration of any factor other than COVID-19 loses
sight of the needs of the victim, which may include physical, emotional, and mental safety. Pre-
trial release can be a dangerous time for a victim, particularly domestic violence victims. Pre-

trial release, without conditions such as monitoring or the supervision of stay away or no contact



orders, takes away the safeguards provided to victims. Further, a sentence may have been
imposed in light of specific considerations of the victim, including removal of harm to a minor
child until the age of maturity or the need to ensure separation for a defined period of time. See,
e.g., Commonwealth v. McGonagle, 478 Mass. 675, 678-680 (2018)(victim may recommend
particular sentence); see also Commonwealth v. Rodriguez, 461 Mass. 256, 259 (2012)(“[T]o
impose a just sentence, a judge requires not only sound judgment but also information
concerning the crimes of which the defendant stands convicted, the defendant’s criminal and
personal history, and the impact of the crimes on the victims”).

As of March 1, 2020, per the Massachusetts Department of Correction statistics, 73% of
male inmates and 64% of female inmates had a violent governing offense.* Immediate and
unsupervised release both endangers public safety and unnecessarily overtaxes the criminal
justice system. These individuals, who have had all the due process accordant with their
convictions, are in state prison due to the seriousness of their criminal offenses and the judge’s
imposition of sentence. If legally imposed protective measures for victims are unilaterally
abandoned, an untold score of victims will have to seek immediate relief in the courts. Victims,
who did not anticipate the release of dangerous inmates, may flood the system with emergency
requests for restraining orders. But this Court, by order, for the safety of probation officers, has
curtailed in all but extremely limited circumstances -- where there are findings of a compelling
public safety need and an exclusion or inclusion zone -- the imposition of global positioning
systems which could provide a measure of protection. Supports both in the criminal justice

system and in the community are limited or unavailable.

¥ Mass.gov/service-details/quick-statistics (last accessed March 27, 2020),



B. As a matter of law, the petitioners do not assert claims where they are personally
aggrieved and do not meet the legal requirements to assert such claims for others.

There is a preliminary matter for the Court’s consideration: namely, whether the
petitioner legal associations may assert potential claims in this Court of incarcerated defendants
and probationers, who may or may not be their clients.

First, the petitioners have failed to identify an actual controversy. That is, facts where
incarcerated persons and probationers have tried to go to court for relief but were denied access,
or the Department of Correction and county sheriffs have ignored the safety hazards related to
COVID-19. See Massachusetts Ass’n of Indep. Ins. Agents & Brokers v. Comm’r of Ins., 373
Mass. 290, 292, 293 (1977)(there must be an actual controversy and standing).

Next, a bedrock principle of our judicial system requires litigants to have standing to
appear before the court. See Valley Forge Christian College v. Americans United for Separation
of Church & State, Inc., 454 U.S. 464, 471 (1982); Warth v. Seldin, 422 U.S. 490, 498 (1975). It
is an issue of subject matter jurisdiction for this Court; it is not procedural. Doe v. The Governor,
381 Mass. 702, 705 (1980)(citation omitted). Far from elevating form over substance, the
standing doctrine reserves the courts’ resources for matters of controversy between parties whose
interests are directly affected by the claimed harm. See Bonan v. City of Boston, 398 Mass. 315,
320 (1986). This long-standing principle was explained by this Court, more than ninety years
ago, in Horton v. Attorney Gen., 269 Mass. 503, 514 (1930), as follows:

It is a general principle that no one can question in the courts the constitutionality of a

statute already enacted except one whose rights are impaired thereby. The judicial

department of government has no power to inquire into the constitutionality of statutes by
proceedings directly to that end. It is only when some person invokes their aid to protect
him in his liberty, rights or property as secured under the Constitution against invasion
through the operation of a statute, that the courts examine objections to its

constitutionality. Only those directly affected as to some personal interest by the
operation of a statute can question its validity.



Thus, the question of standing is one of critical significance, and has been consistently applied
only to persons who have themselves suffered, or who are in danger of suffering, a cognizable
legal injury. See Animal Legal Def. Fund, Inc. v. Fisheries & Wildlife Bd., 416 Mass. 635, 638
(1993)(quoting Slama v. Attorney Gen., 384 Mass. 620, 624 (1981)).

In order to have standing, a party must have a personal stake in the outcome of the case.
See In re Care & Protection of Sharlene, 445 Mass. 756, 771 (2006); Commonwealth v. Lawson,
79 Mass. App. Ct. 322, 325 n.3, rev. denied, 460 Mass. 1105 (2011). That is, the party seeking
relief must be personally aggrieved. See United States v. Pearce, 531 F.3d 374, 381 (6" Cir.
2008). Injuries that are speculative, remote and indirect are insufficient to confer standing.
Perella v. Massachusetts Tpk. Auth., 55 Mass. App. Ct. 537, 539 (2002). “Not every person
whose interests might conceivably be adversely affected is entitled to [judicial] review. . .. To
have standing in any capacity, a litigant must show that the challenged action has caused the
litigant injury.” Ginther v. Comm’r of Ins., 427 Mass. 319, 323 (1998)(citations omitted).
Neither petitioner meets this necessary legal threshold.

Lacking any legal cognizable injury, as these petitioners do, standing to bring the claims
of others has been recognized in any one of three ways: association standing, the public interest
doctrine, and representational standing. On this record, the petitioners fail upon all three
alternative theories of standing.

In determining whether an association has standing to bring claims on behalf of its
members, Massachusetts courts follow the three-part test enunciated by the United States
Supreme Court in Hunt v. Washington State Apple Advert. Comm’n, 432 U.S. 333, 343 (1977).
First, the association’s members would otherwise have standing to sue in their own right; second,

the interests the petitioner seeks to protect are germane to the organization’s purpose; and third,
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neither the claim(s) asserted nor the relief requested requires the participation of individual
members in the lawsuit. Animal Legal Def. Fund, Inc. v. Fisheries & Wildlife Bd., 416 Mass. at
638 n.4; Modified Motorcycle Ass’n of Massachusetts, Inc. v. Commonwealth, 60 Mass. App. Ct.
83, 85 n.6 (2003) (quoting Hunt, 432 U.S. at 343).

Recognizing, without conceding, that the petitioners arguably meet the second prong of
this test, petitioners’ standing fails nonetheless because of their inability to meet the well-
established first and third requirements.*

So too, the petitioners’, thus far implicit, invocation of the “public right doctrine”, to
establish standing, in the absence of a cognizable legal injury, is insufficient to provide them

standing in the instant matter. See Perrella v. Mass. Tpk. Auth., 55 Mass. App. Ct. at 539-540.°

* The petitioners’ legal associations do not have the right to bring suit individually. “[I]f the
individual petitioners may not maintain the action on their own behalf, they may not seek relief
on behalf of a class[.]” Harvard Climate Justice Coalition v. President and Fellows of Harvard
College & others, 90 Mass. App. Ct. 444, 448 (2016) (quoting Doe v. The Governor, 381 Mass.
702, 704-705 (1980)). In addition, even if the rights of potential clients could be asserted by the
petitioners -- a factual impossibility -- resolution of their claim(s) involves fact-intensive
individualized inquiries. See, e.g., National Ass’n of Gov’t Emp. v. Mulligan, 914 F.Supp.2d 10,
13-14 (D.Mass. 2012) (associational standing is inappropriate if adjudicating merits or
determining damages requires a fact-intensive individual inquiry); Massachusetts Bay Transp.
Auth. v. Local 586, Amalgamated Transit Union, 406 Mass. 36, 41 (1981).

> Under the public right doctrine, a petitioner may seek relief (in the nature of mandamus) to
compel the performance of a duty required by law. Perrella, 55 Mass. App. Ct.at 539. Where the
public right doctrine applies, the individual petitioner need not show he/she has any legal interest
in the result since the people of the Commonwealth are considered the interested party. Id. at
539-540 (citations omitted). The petitioners' claim fails because they have not shown that the
respondents, individually or collectively, are refusing to or failing to perform or administer a law
for the public benefit. Id. at 540. Only when this legal requirement is met, can courts be
compelled to assume the difficult and delicate duty of passing upon the validity of the acts of a
coordinate branch of government. Ginther v. Comm'r of Ins., 427 Mass. 319, 322 (1998). Also,
the public right doctrine cannot be invoked for broad purposes, or to challenge the
constitutionality of a statute. Tax Equity Alliance for Massachusetts v. Comm’r of Revenue, 423
Mass. at 715.

11



Neither does the record provide the petitioners with representational standing. To be
applied, a party must allege facts showing that it is difficult or impossible for the actual
aggrieved party to assert their claims. Slama v. Attorney Gen., 384 Mass. at 624. Even assuming
arguendo that the petitioners’ legal associations could state a claim asserting the current COVID-
19 pandemic poses serious and immediate risks to the constitutional rights of incarcerated
persons or probationers, who may or may not be their clients, petitioners have advanced no
factual reasons why these potential clients could not prosecute the claims in their own right,
either pro se or with legal aid, so as to avail themselves of the legal remedies available to their
individual situations through the Massachusetts Rules of Criminal and/or Appellate Procedure, or
executive orders of clemency, pardon or parole. Absent any alleged facts that it would be
difficult or impossible for these potential clients to assert their constitutional rights in a case-by-
case review of their individual situations amid the COVID-19 pandemic, the petitioners lack
standing to represent those persons. See Barbara F. v. Bristol Div. of the Juvenile Court Dep’t,
432 Mass. 1024, 1025 (2000). Compare Planned Parenthood League of Massachusetts, Inc. v.
Bell, 424 Mass. 573, 578-579 (1997) (abortion clinic had representational standing to seek
injunctive relief against protester, where privacy concerns of patients made it difficult for
patients to assert their rights). In sum, the petitioners’ claims must be rejected for not stating an
actual controversy and for lack of any standing. For these reasons, the petitioners’ petition should
be dismissed.

C. The pleas for relief under G. L. c. 211, 8§ 3 are legally unavailable as the statutory
supervisory authority of this court is limited to the operations and functions of the courts
and cannot supersede any existing laws that govern sentencing, parole, or pardons, and the

relief sought would violate the constitutional separation of powers between the judicial,
legislative and executive branches.®

® The seven district attorneys are not addressing herein the legal relationships and authority of
the Court to give guidance on how to proceed with bail hearings, as the trial courts are already
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Under G.L. c. 211, 83, this Court "shall have the general superintendence of the
administration of all courts of inferior jurisdiction, including, without limitation, the prompt
hearing and disposition of matters pending therein ... ." G.L. c. 211, §83. But its superintendence
power "shall not include the authority to supersede any general or special law unless the supreme
judicial court, acting under its original or appellate jurisdiction finds such law to be
unconstitutional in any case or controversy . ..." G. L. c. 211, §3.”

The relief sought by this petition is largely comprised of the categorical release, without
individual hearings of facts and legal arguments, of thousands of persons currently serving
lawful sentences for violent crimes who pose a grave danger of harm to public safety. Relief
from sentences imposed after a fair trial, conviction and sentencing hearing, would require
suspending or superseding many statutes regarding sentencing, parole, pardons and

commutations. See G.L. ¢. 127; G.L. c. 265, et. seq.; Mass. Declaration of Rights, Article 73.2

proceeding and taking into account the risk to individual and public health during those hearings;
nor are the undersigned addressing the legal relationship and authority of the Court and the
Commissioner of Probation, and leave those matters to the Commissioner of Probation to
address.

" The Court will employ its G. L. c. 211, § 3 powers only when a party demonstrates "both a
substantial claim of a violation of his substantive rights and irremediable error, such that he
cannot be placed in status quo in the regular course of appeal.” Schipani v. Commonwealth, 382
Mass. 685, 686 (1980) (quoting Morrissette v. Commonwealth, 380 Mass. 197, 198
(1980)(emphasis added)). ™[T]he rights of criminal defendants are generally fully protected
through the regular appellate process.” Morrissette, 380 Mass. at 198 (quoting Costarelli v.
Commonwealth, 374 Mass. 677, 679 (1978)). If a petitioner can raise a claim of error in the
normal course of trial and appeal, the Court will deny him G. L. c. 211, § 3 relief. Pandey v.
Superior Court, 412 Mass. 1001, 1001 (1992)(rescript); C & C Bookshops, Inc. v.
Commonwealth, 388 Mass. 1009 (1983)(rescript). It falls to the petitioner to demonstrate the
absence or inadequacy of other available remedies. Callahan v. Superior Court, 432 Mass.
1023, 1023 (2000)(rescript); Jordan v. Superior Court, 426 Mass. 1019, 1019 (1998)(rescript).
The petitioners have not even attempted and, indeed, cannot satisfy that burden. Motions for
release have been heard expeditiously in the trial courts.

8 Article 73 reads as follows: Article 8 of section | of chapter Il of Part the Second of the
Constitution of the Commonwealth is hereby annulled and the following is adopted in place
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Generally this Court does not alter a sentence unless there has been a clear legal error in the
sentence. Commonwealth v. Woodward, 427 Mass. 659, 683 (1998). Use of this Court’s
superintendence powers to order the release of inmates who are currently serving lawfully
imposed sentences would be inconsistent with its prior decisions and a violation of both Articles
20 and 30 of the Massachusetts Declaration of Rights.

Pursuant to the General Laws, numerous judges of the Superior and District Courts have
conducted individual hearings, made factual findings, and issued bail orders and executed
sentences of the incarcerated persons who are the subject of this petition. Now, in a single
petition, petitioners request the suspension of these laws so that these individuals can be released
and their sentences prematurely deemed served. Because Article 20 forbids such action unless
taken by the legislature, the petitioners’ claims should be rejected.

“The power of suspending the laws, or the execution of the laws, ought never to be
exercised but by the legislature, or by authority derived from it, to be exercised in such particular
cases only as the legislature shall expressly provide for.” Art. 20. The prisoners are in custody as
a result of individual adjudications of each case, where defendants received the full range of state
and constitutional protections. The petition seeks to sweep these individual adjudications aside
in favor of granting these prisoners immediate release without judicial review and ordering a
legally imposed sentence deemed served prior to its legally valid termination date. There is “no

doubt that the legislature may suspend a law, or the execution or operation of a law, whenever

thereof:-- Art. 8. The power of pardoning offences, except such as persons may be convicted of
before the senate by an impeachment of the house, shall be in the governor, by and with the
advice of council, provided, that if the offence is a felony the general court shall have power to
prescribe the terms and conditions upon which a pardon may be granted; but no charter of
pardon, granted by the governor, with advice of the council before conviction, shall avail the
party pleading the same, notwithstanding any general or particular expressions contained therein,
descriptive of the offence or offences intended to be pardoned.
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they shall think it expedient,” but such a determination is for the legislature, not the courts.
Holden v. James, 11 Mass. 396, 405 (1814) (It is “manifestly contrary to the first principle of
civil liberty and natural justice, and to the spirit of our constitution and laws, that only one
citizen [or class of citizens] should enjoy privileges and advantages which are denied to all
others under like circumstances.”).

Because the Massachusetts Constitution entrusted the legislature with “full power and
authority” to define crimes and penalties and to establish courts for determining all matters, any
suspension of the laws logically rests there. Mass. Const. Part I, c. 1, 8§ 1 art. 3 and 4. “That
power cannot be surrendered or delegated.” Opinion of the Justices, 286 Mass. 611, 617 (1934).
Here, the General Court established laws pertaining to bail as well as sentencing for those
convicted of crimes. The Superior and District courts dutifully executed those laws in individual
cases. If it finds that the execution of such laws should now be suspended due to an emergency
(not just for these current prisoners, but for all future persons who may be subject to the laws of
the Commonwealth), the legislature has the exclusive prerogative to do so. See, e.g., Gorman v.
New Bedford, 383 Mass. 57, 60 (1981) (legislation may suspend laws by permitting local option
on water fluoridation); MBTA Advisory Board v. MBTA, 382 Mass. 569, 578 (1981) (governor’s
executive order suspending operation of MBTA unconstitutional in absence of legislative
authority); Paddock v. Brookline, 347 Mass. 230, 236-37 (1964) (special legislation creating tort
cause of action for individual unconstitutional); Opinion of the Justices, 286 Mass. 611, 619
(1934) (legislation may suspend laws regarding animal traps by permitting adoption of local
option); In re Picquet, 22 Mass. 65, 71-72 (1827) (legislature has *“no authority by the
constitution to suspend any of the general laws, limiting the suspension to an individual person,

and leaving the law still in force in regard to everyone else”); Holden v. James, 11 Mass. at 405
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(special legislation cannot create “new and different rule for the government of one particular
case”).

A “fundamental principle of our system of government is that power to make laws for the
general welfare is vested in the General Court.” Opinion of the Justices, 286 Mass. at 617. That
principle would be seriously undermined if a petitioner, not a party to any prior proceedings,
could succeed in cutting the legislature out of the decision-making process. This concern is
especially real in this case because the wholesale release of prisoners without individual
adjudication is entirely inconsistent with the ultimate purpose of government: “The end of the
institution, maintenance, and administration of government, is to secure the existence of the body
politic, to protect it, and to furnish the individuals who compose it with the power of enjoying in
safety and tranquility their natural right, and the blessings of life . . . .” Preamble, Massachusetts
Constitution (emphasis added).

Further, the Court lacks authority to grant the petition as the legislature has provided the
custodians of prisoners with the authority to remove prisoners from one location to another in the
event of necessity due to disease, by G.L. c. 126, § 26. °

Nearly ninety years ago this Court summarized the division of responsibilities among the

branches in the criminal context:

¥ Section 26: Removal of prisoners in case of disease:

If disease breaks out in a jail or other county prison, which, in the opinion of the inspectors of the
prison, may endanger the lives or health of the prisoners to such a degree as to render their
removal necessary, the inspectors may designate in writing a suitable place within the same
county, or any prison in a contiguous county, as a place of confinement for such prisoners. Such
designation, having been filed with the clerk of the superior court, shall be a sufficient authority
for the sheriff, jailer, superintendent or keeper to remove all prisoners in his custody to the place
designated, and there to confine them until they can safely be returned to the place whence they
were removed. Any place to which the prisoners are so removed shall during their imprisonment
therein be deemed a prison of the county where they were originally confined, but they shall be
under the care, government and direction of the officers of the county where they are confined.
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The definition of crimes and the establishment of penalties therefor, so far as not left to
the common law, belong to the Legislature. The trial of those charged with crime and the
imposition of sentences upon those convicted are a part of the functions of courts. The
execution of sentences according to standing laws is an attribute of the executive
department of government. This is in conformity to the sharp and strict separation of the
legislative, the executive and the judicial departments of government in article 30 of our
Declaration of Rights.
Sheehan, petitioner, 254 Mass. 342, 345 (1926).

This summary accurately captures our understanding of the separation of powers as it
operates today. Commonwealth v. Cole, 468 Mass. 294, 303 (2014). Once imposed, only the
executive branch holds the power and responsibility to execute the sentence. Id. at
302; Commonwealth v. Dascalakis, 246 Mass. 12, 21 (1923) (“The execution of the sentence
belongs to the executive department of government” and is not “a judicial function”). Indeed,

once a judge has sentenced a defendant, authority over the defendant passes from the

judicial branch to the executive branch of government in that the defendant becomes
subject to the sheriff’s control. The Legislature has conferred on the sheriff broad
authority over the house of correction. General Laws c. 126, 8 16, states that “[t]he
sheriff shall have custody and control of the jails in his county, and, except in Suffolk

County, of the houses of correction therein, and of all prisoners committed thereto

and shall be responsible for them.” See Sheehan v. Superintendent of Concord

Reformatory, 254 Mass. 342, 345 (1926) (“The execution of sentences according to

standing laws is an attribute of the executive department of government”).
Commonwealth v. Donohue, 452 Mass. 256, 264 (2008) (emphasis added).

Accordingly, once a sentence is lawfully imposed, the judicial branch, including this
Court under its superintendence and inherent powers, lacks the authority to modify sentences by
either terminating a sentence early before it has been fully served or by directing that inmates
eligible for parole be placed on parole. See, e.g., Cole, 468 Mass. at 302-303 (“The granting of
parole, or conditional release from confinement, is a discretionary act of the parole board. It is a

function of the executive branch of government with which, if otherwise constitutionally

exercised, the judiciary may not interfere.”); see also Commonwealth v. Amirault, 415 Mass.
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112, 116-17 (1993) (“By allowing a motion to revise or revoke sentences when the parole board
does not act in accordance with a judge's expectations, the judge is interfering with the executive
function. The judge cannot nullify the discretionary actions of the parole board”).

In addition, by providing the broad relief of authorizing the release of inmates before the
full terms of their validly imposed state sentences have been served, this Court would essentially
be usurping the clemency powers that are held solely by the Governor of Massachusetts. See In
re Opinion of Justices, 14 Mass. 472, 472 (1787) (emphasis added):

the General Court have not a right, in any case, to commute the punishment fixed by law,

after sentence has been given. Our opinion is founded upon the eighth article of the first

section of the second chapter of the frame of government, which article lodges the power
of pardoning offences (except such as persons may be convicted of before the Senate, by
an impeachment of the House) solely in the governor, by and with the advice of the

Council; to which power the right of commuting punishment, if by such right be meant a

right of pardoning upon condition of the convict's voluntarily submitting to a lesser

punishment, must be a necessary incident. And we need not cite the last article of the
declaration of rights; which means to keep the legislative, executive, and judicial
departments as separate and distinct as possible, in the exercise of the respective powers
assigned them by the constitution.
Importantly, this Court’s superintendence powers conferred by statute, see G.L. c. 211, § 3, only
allow the Court to exercise those powers over all lower courts, and not over the function of the
executive branch, which as discussed supra, solely holds the power to execute validly imposed
sentences. See Doe v. Sex Offender Registry Bd, 480 Mass. 212, 221 n.3 (2018) (superintendence
authority of Supreme Judicial Court only empowers Court to exercise superintendence over
courts of inferior jurisdiction, not executive agencies) (emphasis added).

Nor can this Court point to its “inherent and common law and constitutional powers to

supervise the administration of justice” and “protect and preserve the integrity of the judicial

system” as grounds for providing the relief requested by the petitioners. The “inherent powers”

of the judiciary are “those whose exercise is essential to the function of the judicial department,
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to the maintenance of its authority, or to its capacity to decide cases.” Cole, 468 Mass. at
302. The early release of inmates from their sentences cannot be said to be essential to the
function of the judicial department, maintenance of its authority, or its capacity to decide
cases. See, e.g., Campatelli v. Chief Justice of Trial Court, 468 Mass. 455, 475-476 (2014)
(inherent judicial powers flow from fundamental principles embedded in Massachusetts
Declaration of Rights, including right to prompt and impartial administration of justice, and
exercise of these powers is essential to function of judicial department, to maintenance of its
authority, to its capacity to decide cases, and includes certain ancillary functions such as rule-
making and judicial administration, including authority to control and supervise personnel within
judicial system, power to control actions of officers of the court and environment of
court); Bower v. Bournay-Bower, 469 Mass. 690, 698 (2014) (same).

D. The procedures currently in place, and being utilized, to protect incarcerated inmates
and probationers from COVID-19 do not violate federal or state constitutional protections.

To succeed on an Eighth Amendment claim, the petitioners must demonstrate that “(1) a
prison’s conditions of confinement present ‘a substantial risk of serious harm’; and (2) prison
officials acted with “deliberate indifference’ to inmate health or safety.” Torres v. Comm’r of
Corr. 427 Mass. 611, 613-614 (1998) (suit challenging disciplinary confinement), (citing
Farmer v. Brennan, 511 U.S. 825, 834 (1994)). See Langton v. Comm’r of Corr., 34 Mass. App.
Ct. 564, 572 (1993) (“In order to establish an Eighth Amendment violation, a plaintiff must
prove that the defendants’ actions amounted to 'deliberate indifference to a serious medical
need.””; considering tuberculosis outbreak). “While the rights guaranteed under art. 26 ‘are at
least equally as broad as those guaranteed under the Eighth Amendment,” [] a prisoner seeking

relief under this provision [] must point to both (1) a condition or situation ‘which poses a
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substantial risk of serious harm’; and (2) facts establishing that a prison official ‘has knowledge
of the situation and ignores it.”” Torres, 427 Mass. at 615-616.

An Eighth Amendment violation centered on medical treatment does not provide an
inmate with release. See, e.g., Glaus v. Anderson, 408 F.3d 382, 387 (7th Cir. 2005) (“If an
inmate established that his medical treatment amounts to cruel and unusual punishment, the
appropriate remedy would be to call for proper treatment, or to award him damages; release from
custody is not an option.”); Gomez v. United States, 899 F.2d 1124, 1126 (11th Cir. 1990) (even
where a prisoner proves mistreatment in prison that amounts to cruel and unusual punishment,
“relief of an Eighth Amendment violation does not include release from confinement”)
“IR]elease from confinement is not a remedy available for an Eighth Amendment conditions of
confinement claim.” Hunt v. Johns, No. 5:10-HC-2176-FL, 2011 WL 3664553, at *2 (E.D.N.C.
Aug.18, 2011) (and cases cited therein); see also Gomez v. United States, 899 F.2d 1124, 1126
(11th Cir.1990) (in a habeas corpus context, court held that “relief of an Eighth Amendment
violation does not include release from confinement”).

The petitioners’ assertion that “physical distancing and vigilant hygiene are impossible”
in corrections settings is not borne out by reports from within these institutions. To be sure, the
virus presents a unique challenge in such settings and complete immunity from infection is,
unfortunately, unlikely to be achieved, any more than it is in a myriad of other settings, ranging
from shared homes to supermarkets. But, no doubt, informed to some extent by their experience
with prior disease outbreaks within their walls, the institutions have met this challenge with
extensive measures commensurate with the heightened risk presented by COVID-19. These

include global health and safety precautions to prevent introduction and spread of the virus,
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measures limiting or eliminating visitor access, quarantine of those who are sick and the
identification of those with whom they had been in contact.
Conclusion

For the foregoing reasons, the seven district attorneys will continue to represent the
Commonwealth at any individualized hearing of an aggrieved incarcerated berson or probationer,
pursuant to the established Rules of Criminal and Appellate Procedure, during this COVID-19
pandemic, but respectfully suggest the petitioners' claims must be dismissed.

Respectfully submifted,

THOMAS M. QUINN, III

DISTRICT ATTORNEY FOR THE BRISTOL DISTRICT
218 South Main Street,

Fall River, MA 02721

Tel. (508) 821-4028

BBO NO. 553179

Thomas.m.quinn@state.ma.us

MICHAEL D. O’KEEFE
DISTRICT ATTORNEY FOR THE
CAPE AND ISLANDS DISTRICT
3231 Main Street, P.O. Box 455
Barnstable, MA 02630

Tel. (508) 362-8113

BBO NO. 378145
Michael.okeefe@state.ma.us

JONATHAN BLODGETT

DISTRICT ATTORNEY FOR THE EASTERN DISTRICT
Ten Federal Street

Salem, Massachusetts 01970

(978) 745-6610

BBO NO. 544467

Jonathan.blodgett(@state.ma.us

ANTHONY D. GULLUNI
DISTRICT ATTORNEY FOR THE HAMPDEN DISTRICT

Roderick L. Ireland Courthouse, 3" Floor
50 State Street

Springfield, MA 01102

Tel. (413) 747-1000

BBO NO. 674246
Anthony.gulluni@state.ma.us
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March 27, 2020

JOSEPH D. EARLY

DISTRICT ATTORNEY FOR THE MIDDLE DISTRICT
Worcester Trial Court, Room G301

225 Main Street

Worcester, MA 01608

Tel. (508) 755-8601

BBO NO. 545809

Joseph.early@state.ma.us

MICHAEL W. MORRISSEY

DISTRICT ATTORNEY FOR THE NORFOLK DISTRICT
45 Shawmut Road

Canton, MA 02021

Tel. (781) 830-4800

BBO NO. 546756

Michael.w.morrissey@state.ma.us

TIMOTHY J. CRUZ

DISTRICT ATTORNEY FOR THE PLYMOUTH DISTRICT
166 Main Street

Brockton, MA 02301

Tel. (508) 584-8120

BBO NO. 545068

Timothy.j.cruz@state.ma.us
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPREME JUDICIAL COURT

' FOR SUFFOLK COUNTY
SJ-2020-0115

COMMITTEE FOR PUBLIC COUNSEL SERVICES AND MASSACHUSETTS
ASSCCIATICON OF CRIMINAL DEFENSE LAWYERS
V.

CHIEF JUSTICE OF THE TRIAL COURT

AFFIDAVIT OF CAPE AND ISLANDS DISTRICT ATTORNEY’S OFFICE
DISTRICT ATTORNEY MICHAEI, OfKEEFE

1. I, Michael 0O’Keefe, am the District’Attorney for the Cape
and Islands District. The District includes the counties of
Barnstable, Nantucket, and Dukes County.

. The Cape and Islands Pistrict Attorney’s Office is staffed
every day and has been throughout the COVID-19 timeframe.

. The Cape and Islands District Attorney’s Office will
continue to address time-sensitive motions relating to
COVID-19 and assist defense attorneys with scheduling on a
case by case basis, pursuant to the laws and regulations of
the Commonwealth. See G.L. c¢. 126, § 27; G.L. c. 127, §
49; G.L. c. 127, § 119A; G.L. c. 127, § 90A; see also
Commonwealth v. Donohue, 452 Mass. 256 (2008) (holding that
Sheriffs have discretion to release inmates with GBS if
completed a reasonable portion of incarceration); but see
Order Concerning the Imposition of GPS Monitoring, OE-~144
(GPS only to be imposed when there is a compelling public
safety need).

. Police, prosecutors, defense attorneys who represent actual
clients, and judges have been and will continue to exercise
forbearance and common sense as they go about their duties,

- “Zc: /
Signed under the pains and penalties of perjury.an, -
of March, 2020.

Mighael OfKeefe
District Attorney e
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT

SUFFOLK, ss. NO. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES and
MASSACHUSETTS ASSOCIATION OF CRIMINAL DEFENSE LAWYERS
1
V.

CHIEF JUSTICE OF THE TRIAL COURT

AFFIDAVIT OF ESSEX DISTRICT ATTORNEY”S OFFICE
FIRST ASSISTANT DISTRICT ATTORNEY JOHN T. DAWLEY

1.1, John T. Dawley, am the First Assistant District Attorney
for the Essex District Attorney’s Office.

2. 1 am responsible for overseeing and managing the operation
of the Office. My responsibilities include supervision of
all case-related and legal matters within the jurisdiction
of the Essex District Attorney’s Office and supervision of
Superior Court cases. The Deputy First Assistant District
Attorney/Chief of District Courts and the Deputy Chief of
the District Courts are responsible for supervision of all
cases in the eight district and four juvenile courts in
Essex County.

3. In response to the COVID-19 pandemic, the Essex District
Attorney’s Office, on a case by case basis, has been
reviewing issues such as renewed requests to address bail
and motions to revise and/or a revoke sentence. The review
process includes the nature of the case, reasons for the
bail request, victim input, victim safety and medical
documentation, If any.

4. Starting on March 16, 2020, there has been an Assistant

District Attorney on duty each day at the Superior Court.
That Assistant District Attorney’s responsibilities include
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being available in the morning to address any bail reviews
before the Superior Court, which are heard by video
conferencing, and being available in the afternoon to
address any bail hearings on Superior Court matters. In
other words, we are always available, including evenings,
in every court.

For Superior Court there have been fifteen emergency
petitions from release fTiled; five have been heard, then
denied. During one arraignment, our office factored iIn
COVID-19 virus concerns and agreed to release with
conditions. Bail reviews are taking place at which COVID-
19 concerns are being generally broached and considered.
In one particular case involving a defendant charged with
domestic abuse and being held pursuant to G.L. c. 276,

8§ 58A, the defendant’s age and medical condition were
considered with regard to COVID-19 concerns, but the
petition was denied without prejudice due to the
defendant’s plan upon release and concerns for victim
safety. In another case involving a 8 58A detention, we
received a request for review on the basis of health
issues. Due to the facts of the case, which included a
rape of a child, we could not agree to release, but did
agree to have the matter brought forward for an immediate
hearing.

Likewise, Assistant District Attorneys are available each
day to argue motions via teleconference for all district

and juvenile court locations. Judges, clerks and probation

have staffed court sessions in Essex County District and
Juvenile courthouses since the shutdown. Motions for
Relief are received by Assistant District Attorneys from
either the Clerk-Magistrate or the defense attorney. All
are received via email. Assistant District Attorneys are
typically prepared to argue these motions on the date they
are received. On the rare occasion that they are
continued, it Is agreed upon to ensure the petitions are
complete.

Often times, these requests lack sufficient information and

thus do not facilitate a quick response. We have

endeavored to respond and gather the information as quickly

as humanly possible given the Assistants” juggling their
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own COVID-19 related circumstances. The process has never
been delayed on our account.

8. By way of example with regard to incomplete filings, in one
case, a defendant charged with Operating after Suspension,
whose bail was revoked on two open matters in another
county, requested relief and release. The petition did not
include what the charges were in his other matters or a
copy of his CARI. The prosecutor then requested that the
attorney furnish the Commonwealth with the necessary
information. The open cases were Unlawful Possession of a
Loaded Firearm and Possession of a Class “D” Substance with
Intent to Distribute.

Similarly, in a Youthful Offender Case, the perpetrator,
was charged with three counts of Rape of a Child and one
count of Witness Intimidation. He was originally released
on personal recognizance with GPS monitoring and no contact
with the victim. His recognizance was revoked on March
12" The Motion was silent as to the reasons for the
revocation. The Commonwealth later learned that he left
his home at 1:00AM and traveled to the area of the victim’s
home. This was his second GPS violation. The attorney had
written on behalf of the Youthful Offender that “Mr. D 1is
not a danger to the community iIn that his revocation was
not related to those conditions which were meant to keep
the alleged victim safe.”

9. In spite of these incomplete and sometimes misleading
filings, In most instances, Assistant District Attorneys
argued the motions as requested by the Court.

10. Additionally, we have agreed to conditions of release iIn
two cases out of the Haverhill District Court and one case
out of the Peabody District Court. In one Haverhill case
the defendant was a participant In Essex County Sheriff
Kevin Coppinger’s Twenty-Eight Detoxification Program but
appeared ready for the next step iIn his treatment plan.

The prosecutor agreed for the defendant to be released from
the custody of the Middleton House of Correction to allow
him to enter a residential treatment program. In another
Haverhill case, a defendant was assigned to the Sheriffs
Detox Program and was ineligible. The prosecutor agreed to
his petition for an alternate treatment program. In the
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Peabody case, we agreed that a female defendant should be
released from the Sheriff’s Detox Program to enter a
treatment program.

11.Thus far, approximately twenty-nine motions requesting
release have been fTiled In the district court and juvenile
courts. Seventeen of those motions have had hearings. The
others have been scheduled by the court. We have only
requested a continuance iIn one case to obtain medical
records from the Middleton House of Correction. The motion
for continuance was denied.

12_.The Essex District Attorney’s Office thus remains available
for time-sensitive requests heard before all courts. It is
important to note that law enforcement is generating
substantially fewer arrests amid the COVID-19 crisis and
clerks are issuing summons for defendants to appear when
possible. Prosecutors remain available for the reduced
number of arraignments that are occurring.

13.0ur office has also maintained daily contact with Essex
Sheriff Coppinger to monitor conditions at their
facilities. He has assured us that he has taken all
appropriate measures to protect the health of the
inmates/detainees. As of 2:30 P.M. this date, Sherriff
Coppinger has informed this Office that one correctional
officer has tested positive for the virus, and has been
ordered to stay home and self-quarantine.

Signed under the penalties of perjury this 27™ day of March,
2020 at 2:30 P.M.

/s/ John T. Dawley
John T. Dawley
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AFFIDAVIT OF KEVIN F. COPPINGER

L, Kevin F. Coppinger, 20 Manning Avenue, Middleton, MA 01949, on oath depose and
state as follows:

1. I am the duly elected Sheriff of Essex County and in that role I oversee operations
at the Essex County Correctional Facilities in Middleton, Massachusetts, the Pre-Release Center
in Lawrence, Massachusetts, and the Women in Transition Facility in Salisbury, MA,
(collectively hereafter referred to as the “Department”}. I was sworn into office on January 4,
2017. Prior to my tenure in Essex County, I was a Police Officer in the City of Lynn for 32
years, serving the last 7 2 years as Chief of Police.

2. At present, Massachusetts is operating under a State of Emergency regarding
COVID-19. In conjunction with the Governor’s proclamation, the Essex County Sheriff’s
Department has been taking strong, proactive steps at all our facilities to ensure our work and
living environments are safe for all employees, visitors, and incarcerated individuals alike.

3. The following precautionary measures, designed to limit access to our facilities
and to reduce possible exposure to COVID-19, has been put into effect and will remain so until
further notice:

a. All facilities have undergone a thorough deep-cleaning and these efforts
continue daily on all three shifts at all locations. Efforts are focused not
only on general access locations, but specific attention is given to areas
such as door handles, countertops, light fixtures, or anywhere people
touch.

b. The Department has installed additional hand-sanitizing stations
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throughout all locations. Inmates have also been given additional bars of
soap and educated on proper hand-washing and personal hygiene
techniques. Signage, in both Spanish and English, has been posted
throughout our facilities with this information to keep these ideas fresh on
everyone’s mind.
The Department is ensuring it is well stocked with medical masks, gloves,
and protective eyewear for staff. Cleaning supplies remain at sufficient
levels while an inventory for all needs is conducted and updated daily.
. All general public visitation has been suspended at our Middleton,
Lawrence, and Salisbury locations. (Inmate access to telephones has been
expanded to offset the temporary loss of visits. In addition, two free 30-
minutes calls are being provided for each inmate weekly during this time.)
Attorney visits will continue in Middleton but will be non-contact visits.
Attorney visits in Lawrence and Salisbury will also continue but will be
modified to respect “social distancing” for safety reasons.
All programming, via outside vendors/volunteers, at all three locations
will be suspended until further notice. However, outside sources are
continuing their programs by providing curriculum-based learning packets
which the inmates can work on during their day. Examples of these
include but are not limited to:

1. Victim Impact

i1. Relapse Prevention Strategies

iii. Parenting Skills
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iv. Life Skills

v. Anger Management

vi. High Risk Offender
vii. Relationships and Family
viii. Cognitive Thinking

g. Programming conducted via internal resources, i.e. Department Chaplain,
inmate “peer-to-peer” led groups, etc. will continue. Counseling and
treatment for substance abuse and mental illness continues.

h. All volunteer visits of any type have been suspended.

i.  All facility tours have been discontinued.

j-  The Inmate Work Release Program has been suspended.

k. Community Service Work Crews have been suspended.

4. The following operational procedures, designed to continue critical services to our
inmate population, will remain in effect without change:

a. Major outside vendors who provide critical services, i.e. Wellpath (our
primary health care provider), Acadia Healthcare, Aramark Food Services,
Spectrum Health Systems, etc. will remain operational at all facilities to
serve the needs of the inmate population.

b. Medication Assisted Treatment will continue for eligible inmates per
Department policy.

c. No disruption of routine medical care for inmates has been implemented.

d. Inmates residing in outside facilities such as sober houses, who have been

deemed to be at a greater risk living these due to their frequent interaction

33



with other residents, have been returned to the Pre-Release Center where
their health can be better monitored and their exposure limited.
5. The following housing and operational changes have been implemented to
provide additional protections to keep the COVID-19 virus out of our facilities:

a. We have implemented an enhanced screening process at our Intake Unit to
help detect signs of COVID-19. WellPath has taken the lead on this
working closely with our staff. This process has been in effect since early
February. Inmates presenting with symptoms of COVID-19 are
immediately referred to additional medical screening.

b. We have thoroughly educated our staff as well as our inmates on MA
Department of Public Health (DPH) and the Center for Disease Control
(CDC) guidelines in this regard. Employees coming to work are asked a
specific set of questions regarding their well-being upon arrival. We are
awaiting delivery of infra-red themoﬁeters and these will become part of
the entry screening process as soon as they arrive.

c. Employees have been educated that if they are sick with a fever or have
flu-like symptoms such as cough, sore throat, or shortness of breath, they
should not report to work and should consult their doctor. Inmates have
also been educated in their regard and encouraged to request health care
services if symptoms present themselves.

d. Separate male and female “safekeep” areas have been designated to house
local police department prisoners prior to arraignment. Police

Departments have been asked to implement COVID-19 screening
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procedures at their stations prior to anyone being transported to our
facilities.

A “New Man” unit has been set up internally at our Middleton facility to
house new Pre-Trial and/or Sentenced inmates for a 14-day period to
monitor for signs of COVID-19.

Our Medical Housing Unit, operated by WellPath, is equipped with two
“negative pressure” rooms to assist with treatment/screening of potential
COVID-19 cases. Routine medical care is also available 24/7.

We have plans in place, and logistics identified, should this pandemic
increase in severity and if it does, in fact, enter our jail. These plans have
been developed between our staff and our health care providers following
DPH and CDC guidelines.

We have contacted judges and other court personnel to strongly consider
using video conferencing in lieu of inmate transports to/from courts. This
request was made prior to the recent shut down of the courts and it is
hoped the courts will consider using video conferencing for health and

safety purposes more frequently even after this crisis subsides.

We have activated our Incident Command System (ICS) to help focus on our

continued preparedness and readiness to deal with this pandemic. The team is in constant

communication with federal, state, and local health care authorities as well as other resources.

ICS allows us to have a centralized command to oversee and coordinate a Department-wide safe

and effective response.

History has shown us that many times, upon release from incarceration, inmates

35



36



COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT FOR
THE COMMONWEALTH

SUFFOLK, ss. NO. ‘SJ C-12926
COMMITTEE FOR PUBLIC COUNSEL SERVICES &
MASSACHUSETTS ASSOCIATION OF CRIMINAL DEFENSE LAWYERS,
Petitioners

V.

CHIEF JUSTICE OF THE TRIAL COURT,
Respondent

AFFIDAVIT OF ANTHONY D. GULLUNI
DISTRICT ATTORNEY FOR THE HAMPDEN.DISTRICT

I, Anthony D. Gulluni, District Attorney for the Hampden District, do hereby state the
following: '

1. Tam sworn as the District Attorney for the Hampden District. In that capacity, I am the
chief law enforcement officer for Hampden County, encompassing twenty-three (23)
cities and towns with an estimated population of 468,000.

2. There are eight (8) courts in the Hampden District in which my staff of assistant
district attorneys regularly appear: Hampden County Superior Court, Chicopee District
Court, Holyoke District Court, Palmer District Court, Springfield District Court,
Westfield District Court, Holyoke Juvenile Court and Springfield Juvenile Court. A
member of my staff appears in these courts every day. We have been working
throughout the COVID-19 timeframe, when each court is in session.

3. I, and my assistant district attorneys, have addressed, and will continue to address,
emergency motions relating to COVID-19 brought by defendants who have cases
originating in the Hampden District. I have instructed my staff that we should
consider each motion on a case-by-case basis, with our duty to victims, public safety,
and the wellness of those incarcerated, particularly those defendants who have
identified, with specificity and substance, age and/or medical condition(s) that would
put them at a higher risk if the virus were contracted.

4. 1, and members of my office, have been in constant contact with the Hampden County
Sheriff’s Department when individuals have been identified as appropriate for release
-or transfer to lower security and/or day reporting on a GPS bracelet.
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5. I'have designated one of my first assistant district attorneys and an administrative
assistant to coordinate our office’s response to these motions to promote consistency
and fairness in our consideration of them. I have discussed these measures with
leadership in the defense bar in Hampden County, and parties have worked
cooperatively to ensure these motions are heard. I am confident that police,
corrections officials and prosecutors will continue to act in good faith and exercise
reasonable judgment in the performance of their duties amid this virus that has
affected us all.

Signed under the pains and penalties of perjury, this 97day of March, 2020.

A{flthony D. Gulluni

Hampden District Attorney

Roderick L. Ireland Courthouse, 3" Floor
50 State Street

Springfield, MA 01103

413-747-1000

2|Page
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COMMONWEALTH OF MASSACHUSETTS

SUFFOLK, ss. SUPREME JUDICIAL COURT

FOR SUFFOLK COUNTY
5J-2020-0115%

COMMITTEE FOR PUBLIC COQUNSFEL SERVICES AND MASSACHUSETTS

ASSOCIATION CF CRIMINAL DEFENSE LAWYERS

V.

CHIEF JUSTICE OF THE TRIAL COURT

AFFIDAVIT OF NORFOLK DISTRICT ATTORNEY’S OFFICE
FIRST ASSISTANT DISTRICT ATTORNEY LYNN BELAND

. I, Lynn Beland, am the First Assistant District Attorney
for the Norfolk District Attorney’s Office.

. My responsibilities in this position include supervision of
all case-related and legal matters within the jurisdiction
of the Norfolk District Attorney’s Office, and includes
direct supervision of Superior Court cases.

. In response to the CCVID-19 pandemic, the Norfolk District
Attorney’s Office has been, and remains willing, on a case-
by-case basgsis, to review, on a renewed request to address
bail, the nature of a case and any medical documentaticn,
and would assist counsel in requesting hearings.

. Starting on March 18, 2020, there has been an Assistant
District Attorney on duty each day at the Superior Court.
That Assistant District Attorney’s responsibilities include
being available in the morning to address any bail reviews
from the Superior Court, which are heard by wvideo
conferencing, and being available in the afternoon to
address any bail hearings on Superior Court matters.

. Bs example, to the best of my knowledge and belief, on
Thursday, March 19, 2020, the Norfolk District Attorney’s
Cffice agreed to reduce bail from $2500 to personal
recognizance for three defendants based on the nature of
the indictment, distribution of a class D substance. On
that same day, a justice of the Norfolk Superior Court
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denied a bail reducticn on an indictment for a c.Z209%A
violation.

©. Cn Friday, March 20, 2020 a justice of the Norfolk Supsrior
Court reduced the bail of z defendant indicted for rape
from $7500 to $3000 with conditions.

7. 0n Monday, March 23, 2020, a justice of tThe Norfolk
Superior Ccurt allowed a bail review hearing after a
finding of dangerousness under G.L. c. 276, §58A where the
defendant reguested review due to COVID~19. The judge
allowed hearing in this matter and toock the motion under
advisement. To the best of my knowledge and belief at least
twe other bail hearings based strictly on COVID-19 were
heard in Norfolk Superior Court this week.

8. The Norfolk District Attorney’s Cffice remains willing to
assist counsel in having time-sensitive reguests heard
before a court. As example, in consultation with a trial
court assistant district attorney this Office will agree o
reduce bail on a prosecution for operating under the
influence, subsequent offense. This Office has also
received a reguest for review of the detention of an
individual held on dangerousness under G.L. c. 276, $§bH8A,
from the attorney-in-charge designated as critical dus to
health issues. Due to the facts of the case, which included
a stabbing, this Office would not agree to release, but did
agree to have the matter brought forward for hearing and
suggested the attorney put the case on the list for Friday,
March 27, 2020. I am also aware of a second case, where
this Office will oppose based on the facts of the case,
which also included a stabbing, and the matter is being
brought forward for hearing on Friday March 27, 2020.

Signed under the pains and penalties of perjury.

Lynn Beland
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COMMONWEALTH OF MASSACHUSETTS
SUFFOLK, ss. SUPREME JUDICIAL COURT
FOR SUFFOLK COUNTY
SJ-2020-0115

COMMITTEE FOR PUBLIC COUNSEL SERVICES AND MASSACHUSETTS

ASSOCIATION OF CRIMINAL DEFENSE LAWYERS

V.

CHIEF JUSTICE CF THE TRIAL COURT

AFFIDAVIT OF NORFOLK DISTRICT ATTORNEY'S OFFICE
SECOND ASSISTANT MICHAEL €. CONNOLLY

1. I, Michael C. Connolly, am the Second Assistant District
Attorney for the Norfolk District Attorney’'s Office.

2. My responsibilities in this position include supervision of
all District Court criminal cases and related matters
occurring in the courts of Norfolk County within the
jurisdiction of the Norfolk District Attorney’s Office.

3. In response to the COVID-19 pandemic, the Norfolk District
Attorney’s Office has been, and remains willing, on a case-
by-case basis, to review, on a renewed request to address
bail, the nature of a case and any medical documentation,
and would assist counsel in requesting hearings.

4. Since the onset of emergency measures imposed by the
Administrative 0Office c¢f the Trial Courts, there has been
an Assistant District Attorney and victim witness advocate
agssigned each day to every district court in Norfelk County
fer the purpose of addressing new and emergency matters,
which includss reviewing motions on a case-by-case basis to
address pre-trial detention.

5. There have been approximately fifteen requests that have
come to my attention that have raised COVID-192 as a reason
to address bail and/or custody concerns. In eleven hearings
the Norfolk District Attorney’s Office and the defendant
came to an agreement leaving four cases outstanding.

6. 0On March 19, 2020, in response to a regquest from the
attorney-in-charge feor the Committee for Public Counsel
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Services for Norfolk County to address cases where
individuals were being held pending adjudication of
outstanding criminal matters, I immediately indicated the
willingness of the Norfolk District Attorney’s 0Office to
work with any member of the defense bar to address, on a
case-by-case basis, individual concerns with COVID-19. T
reiterated this willingness on March 24, 2020. A list of
such individuals was received from the attorney~in-charge
on March 25, 2020 and I am currently working with assistant
district attorneys assigned to the individual courts to
pull the files sco each case can be reviewed to see if
agreement can be reached. We are attempting to prioritize
individuals who have expressed health concerns.

7. 1 am encouraging lawyers from the defense bar to file
motions to cbtain hearings and have indlcated my
willingness to explcre whether agreement can be reached.

Signed under the pains and penalties of perjury.

/3/ Michael C. Connolly

3/26/2020 Michael C. Connolly
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In Unity There Is Strength

March 27, 2020
To whom it may concern,

We, the Chiefs of the Massachusetts Chiefs of Police Association, oppose the EMERGENCY PETITION
FOR RELIEF PURSUANT TO G.L. c. 211 § 3, filed on March 24, 2020, by the Committee for Public
Counsel Services and Massachusetts Association of Criminal Defense Lawyers calling for the immediate
mass release of prisoners relative to the COVID-19 pandemic.

We believe that opening the prison doors to those who have already proven that they cannot comply with
laws and norms for social conduct will create an enormous threat to the public’s health and safety. This
action would violate our bail and sentencing laws, would circumvent parole mandates, and would
effectively eviscerate the protections afforded to victims of crime pursuant to numerous Massachusetts
general laws.

Make no mistake, the safety of victims and law-abiding citizens should take precedence. Using a health
crisis to justify a political agenda is just plain wrong. We do not want to endorse the premise of releasing
individuals from custody in order to protect their health today and find that they die of an overdose
tomorrow or that they commit some other crime against an innocent member of our community due to
their compulsive criminal conduct.

Before any inmates are released carte blanche, the Commonwealth would need to ensure that any
incarcerated individual who is released will have a safe place to go and that services such as medical
treatment, counseling, substance abuse treatment, financial assistance, employment, or housing will be
provided to those who need them. We feel that any wholesale release of inmates would strain and perhaps
overwhelm the capacity of police officers and departments to maintain order, enforce the laws, and
protect the public health and safety.

We understand the coronavirus pandemic and the potential exposure risks that are on everyone’s mind,
but our main concern is to protect our communities. The criminal justice system is still functioning during
this pandemic. We believe that the various District Attorney’s Offices, Sheriff’s Departments and the
Department of Corrections have all taken the appropriate measures to ensure the safety of their employees
and inmates.

The COVID-19 pandemic should not become a “get out of jail free card” for hundreds of inmates across
the Commonwealth of Massachusetts. Any mass release would put additional strain on law enforcement
and may potentially re-victimize the innocent victims of our community.

Sincerely,

Chief Jeff W. Farnsworth
President
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PLYMOUTH COUNTY POLICE CHIEFS ASSOOCIATION
%}memm/z / %ﬁ////y’ﬁ?&

We, the Chiefs of the Plymouth County Police Chief’s Association, oppose the EMERGENCY PETITION
FOR RELIEF PURSUANT TO G.L. c. 211 § 3, filed on March 24, 2020, by the Committee for Public
Counsel Services and Massachusetts Association of Criminal Defense Lawyers calling for the immediate mass
release of prisoners relative to the COVID-19 pandemic.

We believe that opening the prison doors to those who have already proven that they cannot comply with laws
and norms for social conduct will create an enormous threat to the public’s health and safety. This action would
violate our bail and sentencing laws, would circumvent parole mandates, and would effectively eviscerate the
protections afforded to victims of crime pursuant to numerous Massachusetts general laws.

Make no mistake, the safety of victims and law-abiding citizens should take precedence. Using a health crisis to
justify a political agenda is just plain wrong. We do not want to endorse the premise of releasing individuals
from custody in order to protect their health today and find that they die of an overdose tomorrow or that
they commit some other crime against an innocent member of our community due to their compulsive
criminal conduct.

Before any inmates are released carte blanche, the Commonwealth would need to ensure that any
incarcerated individual who is released will have a safe place to go and that services such as medical
treatment, counseling, substance abuse treatment, financial assistance, employment, or housing will be
provided to those who need them. We feel that any wholesale release of inmates would strain and perhaps
overwhelm the capacity of police officers and departments to maintain order, enforce the laws, and protect the
public health and safety.

We understand the coronavirus pandemic and the potential exposure risks that are on everyone’s mind, but our
main concern is to protect our communities. The criminal justice system is still functioning during this
pandemic. We believe that the various District Attorney’s Offices, Sheriff’s Departments and the
Department of Corrections have all taken the appropriate measures to ensure the safety of their employees
and inmates.

The COVID-19 pandemic should not become a “get out of jail free card” for hundreds of inmates across the
Commonwealth of Massachusetts. Any mass release would put additional strain on law enforcement and may
potentially revictimize the innocent victims of our community.

Sincerely,

/s/ Maurice J. Splaine
MAURICE J. SPLAINE

Chief of Police, Kingston Police Department
President, Plymouth County Police Chiefs’ Association
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We, the Chiefs of the Worcester County Chiefs of Police Association, oppose the
EMERGENCY PETITION FOR RELIEF PURSUANT TO G.L. c. 211 § 3, filed on
March 24, 2020, by the Committee for Public Counsel Services and
Massachusetts Association of Criminal Defense Lawyers calling for the immediate
mass release of prisoners relative to the COVID-19 pandemic.

We believe that opening the prison doors to those who have already proven that
they cannot comply with laws and norms for social conduct will create an
enormous threat to the public’s health and safety. This action would violate our bail
and sentencing laws, would circumvent parole mandates, and would effectively
eviscerate the protections afforded to victims of crime pursuant to numerous
Massachusetts general laws.

Make no mistake, the safety of victims and law-abiding citizens should take
precedence. Using a health crisis to justify a political agenda is just plain wrong.
We do not want to endorse the premise of releasing individuals from custody in
order to protect their health today and find that they die of an overdose tomorrow
or that they commit some other crime against an innocent member of our
community due to their compulsive criminal conduct.

Before any inmates are released carte blanche, the Commonwealth would need to
ensure that any incarcerated individual who is released will have a safe place to
go and that services such as medical treatment, counseling, substance abuse
treatment, financial assistance, employment, or housing will be provided to those
who need them. We feel that any wholesale release of inmates would strain and
perhaps overwhelm the capacity of police officers and departments to maintain
order, enforce the laws, and protect the public health and safety.

We understand the coronavirus pandemic and the potential exposure risks that are
on everyone’s mind, but our main concern is to protect our communities. The
criminal justice system is still functioning during this pandemic. We believe that the
various District Attorney’s Offices, Sheriff's Departments and the Department of
Corrections have all taken the appropriate measures to ensure the safety of their
employees and inmates.

The COVID-19 pandemic should not become a “get out of jail free card” for
hundreds of inmates across the Commonwealth of Massachusetts. Any mass
release would put additional strain on law enforcement and may potentially
re-victimize the innocent victims of our community.

Sincerely,

Ernest F. Martineau
Chief of Police, Fitchburg Police Department
President, Worcester County Chiefs of Police Association
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COMMONWEALTH OF MASSACHUSETTS
SUPREME JUDICIAL COURT FOR
THE COMMONWEALTH

SUFFOLK, ss. NO. SJC-12926

COMMITTEE FOR PUBLIC COUNSEL SERVICES &
MASSACHUSETTS ASSOCIATION OF CRIMINAL DEFENSE LAWYERS,
Petitioners
V.

CHIEF JUSTICE OF THE TRIAL COURT,

Respondent

AFFIDAVIT OF ANTHONY D. GULLUNI
DISTRICT ATTORNEY FOR THE HAMPDEN DISTRICT

I, Anthony D. Gulluni, District Attorney for the Hampden District, do hereby state the
following:

1. Tam sworn as the District Attorney for the Hampden District and a named signatory of
the memorandum in OPPOSITION TO THE PETITIONERS'G.L. c. 211, § 3
PETITION BY THE DISTRICT ATTORNEYS FOR THE BRISTOL, CAPE &
ISLANDS, ESSEX, HAMPDEN, MIDDLE, NORFOLK, & PLYMOUTH
DISTRICTS filed, this day, in this Court.

2. I distributed this memorandum, prior to its filing, by electronic mail to the six (6)
additional District Attorneys from the Bristol, Cape & Islands, Essex, Middle, Norfolk
and Plymouth Districts, each named as a signatory in this memorandum, for their
review and approval.

3. T'have received confirmation, either verbal or in writing, that each of the six (6)
additional signatories consents to their name appearing upon this memorandum and its
filing with this Court.

»

Signed under the pains and penalties o;ie;%ry, thlsériday of AMarch, 2020.

Ant}wny D. Gullhm

Hampden Dlstrli“Attomey

Roderick L. Irelahd Courthouse, 3™ Floor
50 State Street

Springfield, MA 01103

413-747-1000

BBO# 674246
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CERTIFICATE OF SERVICE

| hereby certify, under the pains and penalties of perjury, that | today served the
within memorandum and addendum electronically to all parties on the following list:

Massachusetts Attorney General’s Office:

Maura Healey, Attorney General, Maura. Healey@state.ma.us

Joanna Lydgate, Deputy Attorney General, joanna.lydgate @state.ma.us

Alicia Robello-Pradas, Chief, Policy & Government Division, Alicia.Rebello-
Pradas@mass.gov

Gina Kwon, Chief, Criminal Bureau, gina.kwon@state.ma.us

Abigail Taylor, Chief, Civil Rights Division, abigail.taylor@state.ma.us

Robert Toone, Chief, Government Bureau, robert.toone @state.ma.us
Timothy Casey, Chief, Administrative Law Division, imothy.casey@state.ma.us
Randall Ravitz, Chief, Appeals Division, randall.ravitz@mass.gov

Massachusetts County Sheriff Departments:

Carrie Hill, Executive Director, Massachusetts Shenffs' Association,
Carrie.hill@massmail.state.ma.us

Donna Buckley, General Counsel, Barnstable County Sherniff's Office,
dbuckley@bsheriff.net

Jim Cummings, Sheriff, Barnstable County Shenff's Ofthice, jcummings@bsheriff.net
Daniel Sheridan, General Counsel, Berkshire County Shenff's Office,
daniel.sheridan@sdb.state.ma.us

Thomas Bowler, Shenift, Berkshire County Sheriff's Office,
thomas.bowler@sdb.state.ma.us

Robert Novack, General Counsel, Bristol County Sheriff's Office,
robertnovack@bcso-ma.org

Thomas Hodgson, Sherift, Bristol County Shenitf's Office, sheriff@bcso-ma.org
James Neville, Special Sheniff, House of Correction Superintendent, Dukes County
Sheriff's Oftice, jdneville@dcsoma.org

Robert Ogden, Sheriff, Dukes County Sheriff's Office, rogden@dcsoma.org
Richard Jeftery, General Counsel, Essex County Shenff's Office,
rjeffery@essexsheriffma.org

Kevin Coppinger, Sheriff, Essex County Sherniff's Office,
kcoppinger@essexsheirffma.org

Lon Streeter, House of Correction Superintendent, Franklin County Sheriff's
Oftice, lori.streeter@fcs.state.ma.us
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mailto:randall.ravitz@mass.gov

Chris Donelan, Sheriff, Franklin County Sheriff's Office,
chris.donelan@fcs.state.ma.us; cdonelan@fcso-ma.us

Theresa Finnegan, General Counsel, Hampden County Sheriff's Office,
theresa.finnegan@sdh.state.ma.us

Katie Fitzgerald, Secretary, Hampden County Shenff's Office,
katie.fitzgerald@SDH.state.ma.us

Nicholas Cocchi, Shernift, Hampden County Sheriff's Office,
nick.cocchi@sdh.state.ma.us

Charles Maguire, Special Assistant Attorney General, Hampshire County Sheriff's
Ofhice, charles@charlesmaguire.com

Patrick Cahillane, Sheriff, Hampshire County Sherniff's Ofhce,
Patrick.Cahillane@state.ma.us

Jim Perelman, Shenft, Nantucket County Shenff's Office,
perelman@islandsheriff.com

Amoroso Cefalo, General Counsel, Middlesex County Sherniff's Office,
acefalo@sdm.state.ma.us

Peter Koutoupian, Sheriff, Middlesex County Shenff's Ofthce,
peter.j.koutoujlan@state.ma.us

Greg Casey, Chief of Staff, Norfolk County Sheriff's Office,
gcasey@norfolksheriffma.org

Jerome McDermott, Sheriff, Norfolk County Sherniff's Office,
jmcdermott@norfolksheriffma.org

Patrick Lee, General Counsel, Plymouth County Sheriff's Office, plee@pcsdma.org
Joe McDonald, Shenift, Plymouth County Shentf's Oftfice, yjmcdonald@pcsdma.org
Allen Forbes, General Counsel, Suffolk County Sheriff's Ottice,
aforbes@scsdma.org

Steven Tompkins, Sheriff, Suffolk County Sherniff's Office, stompkins@scsdma.org
Andrew Abdella, General Counsel, Worcester County Sherniff's Oftice,
aabdella@sdw.state.ma.us

Lewis Evangelidis, Sherntf, Worcester County Sheriff's Ofthce,
levangelidis@sdw.state.ma.us

Massachusetts Department of Correction:

Carol Mici, Commissioner, carol.mici@doc.state.ma.us
Nancy White, General Counsel, nancy.white@doc.state.ma.us
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mailto:levangelidis@sdw.state.ma.us

Stephen Dietrick, Deputy General Counsel, stephen.dietrick@doc.state.ma.us
Daryl Glazer, Counsel, daryl.glazer@state.ma.us
Bradley Sultan, Counsel, bradley.sultan@state.ma.us

Massachusetts District Attorneys:

Tara Maguire, Executive Director, Massachusetts District Attorneys' Association,
Tmaguire@state.ma.us

Andrea Harrington, District Attorney, Berkshire District Attorney's Office,
andrea.harrington@state.ma.us

Thomas Quinn, District Attorney, Bristol District Attorney's Ofhice,
Thomas.m.quinn@state.ma.us

Michael O'Keefe, District Attorney, Cape & Islands District Attorney's Office,
Michael.okeefe@state.ma.us

Jonathan Blodgett, District Attorney, Essex District Attorney's Ofhice,
Jonathan.blodgett@state.ma.us

Anthony Gulluni, District Attorney, Hampden District Attorney's Office,
Anthony.gulluni@state.ma.us

Katherine McMahon, Chief of Appeals Division, Hampden District Attorney's
Office, kate.mcmahon@state.ma.us

Marian Ryan, District Attorney, Middlesex District Attorney's Office,
Marian.ryan@state.ma.us

Dawid Sullivan, District Attorney, Northwestern District Attorney's Office,
David.e.sullivan2@state.ma.us

Michael Morrissey, District Attorney, Norfolk District Attorney's Office,
Michael.w.morrissey@state.ma.us

Timothy Cruz, District Attorney, Plymouth District Attorney's Office,
Timothy.j.cruz@state.ma.us

Rachel Rollins, District Attorney, Suffolk District Attorney's Office,
Rachael.rollins@state.ma.us

Joseph Early, District Attorney, Worcester District Attorney's Office,
Joseph.early@state.ma.us
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Massachusetts Parole Board:

Gloriann Moroney, Chair, Massachusetts Parole Board, gloriann.moroney({@mass.gov

March 27, 2020

et |

ANTHONY D. GULLUNI

DISTRICT ATTORNEY FOR THE HAMPDEN DISTRICT
Roderick L. Ireland Courthouse, 3™ Floor

50 State Street

Springfield, MA 01102

Tel. (413) 747-1000

BBO NO. 674246

Anthony.gulluni@state.ma.us
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	Text1: We, the Chiefs of the Worcester County Chiefs of Police Association, oppose the EMERGENCY PETITION FOR RELIEF PURSUANT TO G.L. c. 211 § 3, filed on March 24, 2020, by the Committee for Public Counsel Services and Massachusetts Association of Criminal Defense Lawyers calling for the immediate mass release of prisoners relative to the COVID-19 pandemic.
 
We believe that opening the prison doors to those who have already proven that they cannot comply with laws and norms for social conduct will create an enormous threat to the public’s health and safety. This action would violate our bail and sentencing laws, would circumvent parole mandates, and would effectively eviscerate the protections afforded to victims of crime pursuant to numerous Massachusetts general laws. 

Make no mistake, the safety of victims and law-abiding citizens should take precedence. Using a health crisis to justify a political agenda is just plain wrong. We do not want to endorse the premise of releasing individuals from custody in order to protect their health today and find that they die of an overdose tomorrow or that they commit some other crime against an innocent member of our community due to their compulsive criminal conduct. 

Before any inmates are released carte blanche, the Commonwealth would need to ensure that any incarcerated individual who is released will have a safe place to go and that services such as medical treatment, counseling, substance abuse treatment, financial assistance, employment, or housing will be provided to those who need them. We feel that any wholesale release of inmates would strain and perhaps overwhelm the capacity of police officers and departments to maintain order, enforce the laws, and protect the public health and safety.
 
We understand the coronavirus pandemic and the potential exposure risks that are on everyone’s mind, but our main concern is to protect our communities. The criminal justice system is still functioning during this pandemic. We believe that the various District Attorney’s Offices, Sheriff’s Departments and the Department of Corrections have all taken the appropriate measures to ensure the safety of their employees and inmates.
 
The COVID-19 pandemic should not become a “get out of jail free card” for hundreds of inmates across the Commonwealth of Massachusetts. Any mass release would put additional strain on law enforcement and may potentially re-victimize the innocent victims of our community. 


Sincerely,


Ernest F. Martineau
Chief of Police, Fitchburg Police Department
President, Worcester County Chiefs of Police Association



