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INTRODUCTION

The Secretary’s opposition takes great pains to
disregard the certainty that innumerable Massachusetts
voters will be disenfranchised from the fundamental
Constitutional right to vote under the Emergency Act
governing mail-in voting because the Postal Service
will be unable to (1) deliver voters’ requests for
ballots from their local officials by this Wednesday,
August 26th and/or (2) deliver the voters’ Dballots

back to the local officials within four business days

such that they will be received by the September 1st
primary despite the voters fully complying with the
law. The basic mechanics of the law and the impossi-
bility of its deadlines are beyond dispute.

The Secretary has informed voters, and the law
provides, that they may apply for a mail-in ballot by
August 26th.! That is four business days before the
date when the actual, completed Dballots must be re-

ceived back in the town hall in order to be counted.

1 The Secretary’s instructions appended to the mail-in
voting application indeed emphasize in bold font the
August 26th deadline; yet, nowhere in the instructions
does the Secretary warn voters that they must somehow
ensure that their ballot (that they may not even re-
ceive before September 1st) arrives to their 1local
election official by September 1st 1in order to be
counted. See Supp. Add. Ex. 20.



Among the core facts that the Secretary ignores is the
Postal Service’s advisory to him on July 30th, and he

does not dispute its terms, its meaning, or its impli-

cations. The Postal Service has advised that the Sec-
retary should plan for a minimum of a week in order
for a ballot to get from town hall to the voter, and
then another week for it to get from the voter back to
That does not

the town hall in order to be counted.

even take into account that overburdened town offi-
cials cannot simply turn around and mail out a ballot
to that voter the day the application arrives — even
if the voter is prepared to deliver the application in
The town has to process the ap-

person on August 26.

who then

plication,
has to complete it,

all by September 1st.

then send it by mail to the voter,

and turn around and mail it back,

This chart illustrates the prob-

lem:
Step 1: Step 2: Step 3: Step 4: Step 5: Step 6:
August 26 August Mail—at | Comple- Mail—at | Septem-
26 to least 1 tion of least 1 |ber 1
Voter must {unknown | week Ballot week
have de- date} deliv- deliv- Mail-in
livered ery Voter re- | ery ballot
applica- Offi- ceives must be
tion for cials ballot received
mail-in must and must by local
ballot. process complete offi-
the re- it and cials to
quest place it count.
and mail in mail.




back the
ballot.?

The Secretary himself has publicly acknowledged
the impossibility of the law and the disenfranchise-
ment of voters who follow it by telling voters that it
takes at least one week for mail delivery in Jjust one
direction and that applications for ballots should be
sent at least two to three weeks before the primary.?3

Indeed, 1less than 24 hours after the Single Justice

referred this Emergency Petition to the full Court,
the Secretary issued a public statement effectively
conceding that voters’ Constitutional right to vote
will be lost if they comply with the Act and, accord-
ingly, urged all voters, which would include those
with disabilities, the elderly, those with preexisting
conditions, communities of color (which have been es-
pecially wvulnerable to contracting COVID-19), and

those otherwise at risk, to take public transportation

2 By way of limited example, it took the City of Newton
four business days to process Ms. Grossman’s applica-
tion. See Tassinari Aff. q 13.

3 The Secretary’s own website provides: “Your local
election official needs to receive your application at
least 4 business days before the election that you are
applying for. Remember that it can take up to a week
for the mail to be delivered in one direction, so it’s
best to try to apply at least 2-3 weeks before the
election.” See www.sec.state.ma.us/ele/eleev/early-
voting-fag.htm (emphasis added).
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or drive to their local government offices and deliver
their mail-in Dballots in person in the middle of a
pandemic:

If you are able to do so, the best way to
ensure that your ballot is counted is to de-
liver it in person. Ballots can be returned
to early wvoting sites, ballot drop boxes,
and local election offices.

Supplemental Addendum (“Supp. Add.”) Ex. 15 (emphasis
added); Resp’t Opp’'n p. 186 (“election officials will
be shifting from urging voters to mail their ballots
to encouraging voters to hand-deliver their ballots to
ensure timely delivery”) .*4

In other words, rather than simply protecting all
voters’ Constitutional rights by agreeing to permit
ballots postmarked on or before September 1st and re-
ceived within 10 days to be counted, the Secretary has

taken the “mail” completely out of mail-in voting and

created the ultimate Hobson’s Choice for all voters —
either abandon your Constitutional right to vote, or
risk your health and the health of your loved ones by
delivering your “mail-in” ballot in person at a public

location in the middle of a pandemic. See Goldstein

4 That, of course, can only be done if people have re-
ceived their ballots, and those duly applying for bal-
lots on August 26th, 25th, 24th, 23rd, 22nd, 21st and
so on are to assume according to the Postal Service
that they will not even have their ballots.



v. Sec’y of Commonwealth, 484 Mass. 516, 526 (2020)

(“Because it has been shown that one can carry and
spread the COVID-19 virus without any apparent symp-
toms, every encounter with another person, especially
a stranger, poses a risk of infection”). As the First
Circuit recently recognized, conditioning the Consti-
tutional right to vote on a citizen’s willingness to
risk their health and the health of their loved ones

is legally untenable. See Common Cause Rhode Island v.

Sec’y of State of Rhode Island, 2020 WL 4579367, *2

(st Cir. Aug. 7, 2020) (“The burden imposed by these
requirements in the midst of a pandemic is signifi-
cant. Taking an unusual and in fact unnecessary chance
with your 1life is a heavy burden to bear simply to
vote”) .

Indeed, the Commonwealth itself recently rejected
the Secretary’s Hobson’s Choice in a federal lawsuit
against the Postal Service. Specifically, on August
21, 2020 — the same day that the Secretary was urging
citizens to hand-deliver their “mail-in” ballots — the
Commonwealth filed a lawsuit against the Postal Ser-
vice asserting that voting by mail is “essential” in
protecting the elderly, minorities, and other citizens

at a greater risk for contracting and dying from



COVID-19. By way of limited example, the Massachu-
setts Attorney General asserted in that federal com-
plaint:

While mail-in ballots are a convenience for
some voters, they are a necessity for oth-
ers. For voters with disabilities or those
who are unable to get to the polls, casting
a mail-in ballot may be the only realistic
means of wvoting. Furthermore, given the
strong likelihood that the COVID-19 pandemic
will not have abated by November, in-person
voting will present an increased risk of in-
fection. This risk is only exacerbated for
elderly voters and others who are particu-
larly wvulnerable to the illness. For such
voters, the ability to cast a ballot by mail
is essential.

Supp. Add. Ex. 16 99 9, 93, 209 (“The option to vote

by mail is critically important for people over 65”

who make up “approximately 14 percent of the Massachu-
setts population”); id. at 9 208 (“The need to limit

even routine interactions makes the option to vote by

mail an essential option for all voters, but particu-

larly important for those who are most likely to be-

come severely 111” (emphasis added)).

Faced with the stark reality that citizens’ Con-
stitutional right to vote pursuant to the Act is
ephemeral under the circumstances, the Secretary,
tellingly, does not introduce any evidence that he

cannot meet his obligations if primary ballots post-



marked by September 1lst and received by September 11th
are counted. Rather, he suggests that meeting his ob-
ligations, including under the Uniformed and Overseas
Citizens Absentee Voting Act (“UOCAVA”), 52 U.S.C. S
20302 et seqg., to provide ballots to overseas citizens
within 45 days of the general election (September 19,
2020) would be challenging if there were to be a re-
count. See Tassinari Aff. 99 4-12.

As discussed herein, any suggestion that the Sec-
retary will be hard-pressed to count votes after Sep-
tember 1st if there were to be a recount and still
meet his statutory obligations is meritless for seven
separate reasons.

First, the need for any recount is entirely spec-
ulative at this point, particularly where state-wide
recounts are rare. The Secretary offers no evidence
that there is 1likely to be a recount in any specific
race subject to the primary.

Second, the Secretary has met his obligations
under Massachusetts and federal law when Massachusetts

primaries have been much later than September 1 and

the time between the primary and the general election
has been less than the 53 days that would remain be-

fore the general election if the Court grants the Pe-

10



titioners’ requested relief allowing for the counting
of postmarked ballots received by September 11lth. In-
deed, as reflected in the below chart of the 13 recent
primaries under the Secretary’s tenure, only 4 of the
13 primaries (including this year) have had more than

53 days between the primary and the general election.

# of Days
Between
Primary General Primary
Election Date Election and Gen-
Date eral
Elections
Sept. 1, 2020 63 days
*Tf ballots Nov. 3, 2020 *53 days
are counted on
Sept. 11, 2020
50 days
between
Sept.
Sept. 4, 2018 Nov. 6, 2018 17th re-
count and
general
election
Sept. 8, 2016 Nov. 8, 2016 61 days
Sept. 9, 2014 Nov. 4, 2014 56 days
Sept. 6, 2012 Nov. 6, 2012 61 days
Sept. 14, 2010 Nov. 2, 2010 49 days
Sept. 16, 2008 Nov. 4, 2008 49 days
Sept. 19, 2006 Nov. 7, 2006 49 days
Sept. 14, 2004 Nov. 2, 2004 49 days
Sept. 17, 2002 Nov. 5, 2002 49 days
Sept. 19, 2000 Nov. 7, 2000 49 days
Sept. 15, 1998 Nov. 3, 1998 49 days
Sept. 17, 1996 Nov. 5, 1996 49 days

See Supp. Add. Ex. 17.

11




Third, as established by the Secretary’s own sub-
mission, he has met his obligations under federal law
when there have been recounts in late September, in-
cluding as recently as 2018 when there was a highly-
publicized recount in connection with Lori Trahan’s
victory over Dan Koh in the September 4, 2018 primary
as to the Third Congressional District’s Democratic

nominee, which was not decided until September 17,

2018. This allowed him only 50 days between the re-
count and the general election to prepare ballots.
See Supp. Add. Exs. 18, 19; Tassinari Aff. { 11.
Fourth, as the Secretary is also well-aware, un-
der UOCAVA, and under Massachusetts election law, the
Secretary is authorized to deliver ballots to overseas

citizens electronically — by email or by fax. See 52

U.s.C. § 20302(a) (6) (A); M.G.L. c. 54, § 95. Similar-
ly, overseas citizens can return their completed bal-
lots electronically. 52 U.S.C. § 20302 (a) (6) (A);
M.G.L. c. 54, §§ 91C(d), 95.

Fifth, the Secretary does not assert that any
military member or overseas citizen will actually be
deprived of their right to vote even if he delivers

the ballots to overseas citizens on a date less than

45 days prior to the general election. There is no ev-

12



idence that a day or 5 days or 7 days will in fact
disenfranchise any voter, military or otherwise. Even
in the unlikely event that Secretary somehow misses
the September 19th deadline under UOCAVA, the remedy
would simply be that the Commonwealth would be poten-
tially subject to an injunction requiring it to adhere
to the deadlines going forward. See 52 U.S.C. § 20307.
Sixth, any argument by the Secretary that he
would have insufficient time to prepare the ballots
for the general election 1if the requested relief is

afforded by the Court is eviscerated by Brady v. State

Ballot Law Comm’n, 485 Mass. 345 (2020), wherein this

Court gave the Secretary just one day to make changes

to ballots for the upcoming September 1st primary
election in order to comply with UOCAVA. Presumably
the Secretary complied with this Court’s order, and
thus the Secretary is hard-pressed to now argue that
he is not in a position to expeditiously prepare the
general election ballots given the 53 days that he
would have between September 11th and the November 3rd
election.

Seventh, the Secretary’s office has established a
track record of finalizing ballots under short

timeframes, particularly when ordered to do so by our

13



courts. See, e.g., Delahunt v. Johnston, 434 Mass.

731, 732 (1996) (ordering Secretary on October 8th to
print ballots for November general election with the
name of the winner of the September 17th primary for a

Congressional race); McCarthy wv. Sec’y of Common-

wealth, 371 Mass. 667 (1977) (SJC ordered the Secre-
tary to place candidates for President and Vice Presi-
dent on the ballot for the general election, which was

only 37 days before the general election); Sholley v.

Sec’y of Commonwealth, 59 Mass. App. Ct. 121

(2003) (Secretary’s own appellate brief asserts that he
was ordered to place candidate’s name on state primary
ballot by Superior Court on June 28, 2002, with bal-
lots needing to be finalized by July 1 for September
17, 2002 primary) .

ARGUMENT

I. The Secretary’s Position That The Act Is Subject
To A Rational Basis Analysis Is Meritless

The Secretary’s position that this Court should
apply a rational basis analysis, as opposed to strict
scrutiny, to the application of the Act, under the
current circumstances, can be summarily rejected. The
Petitioners do not question the Legislature’s ability

to pass laws regulating elections, nor that those laws

14



under ordinary circumstances may be entitled to review
under rational Dbasis. However, as this Court made
clear in Goldstein, statutory requirements that were
once considered constitutionally permissible may later
be found to interfere significantly with a fundamental
right as societal conditions change and, similarly,
statutory requirements that in ordinary times impose
only modest burdens on voters may significantly inter-
fere with the right to vote under other circumstances.

See Goldstein, 484 Mass. at 525. That is precisely

the case before this Court.

As established in the Petition, the Secretary’s
own public statements, and the Commonwealth’s own as-
sertions 1in 1its recent federal 1lawsuit, it 1s clear
and indisputable that the Act significantly interferes
with the sacred right to vote during this pandemic —
particularly for the most vulnerable of Massachusetts

voters. This includes the elderly, minorities®, those

with health conditions placing them at greater risk

5> The CDC has warned that COVID-19 is disproportionate-

ly affecting minorities. See
www .cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/racial-ethnic-minorities.html (“Compared

to whites, Dblack Americans experience higher death
rates, and higher prevalence rates of chronic condi-
tions”) .

15
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for contracting COVID-19, and low-income citizens who

either do not have access to public transport or can-

not afford to take time away from work to hand-deliver

their ballots. See Supp. Add. Ex. 16 99 9, 67, 93,

185, 195, 206-209, 211.

IT. The Secretary’s Claim That It Would Be Challeng-
ing For Him To Prepare And Deliver Ballots If He
Has To Wait An Additional Ten Days After Septem-
ber 1st Is Belied By His Conduct For The Last 25

Years, Including Responding To Mid-September
Primaries And Court Orders

The Secretary opposes the simple relief sought by
the Petition by contending that it “would cause havoc
in the ongoing preparation for the general election.”
Resp’t Opp’n p. 9. Yet, when the Court scrutinizes the

sole affidavit submitted by the Secretary, it will see

that there is no evidence that the Secretary will ac-
tually be unable to comply with his obligations. For
example, the Secretary submits no affidavits from any-
one, much 1less any vendors or contractors, asserting

that the Secretary:

e could not physically print Dballots in a
timely fashion after September 11th; or

e would be unable to deliver ballots to local
officials or to deliver ballots to overseas
citizens by September 19th.

16



Indeed, the Secretary has held his position for 25
years and during that time has been responsible for
creating the processes, infrastructure, and vendor re-
lationships for printing and delivering ballots for
state and federal elections.® Put bluntly, this elec-
tion is not his first rodeo.

The most that the Secretary asserts in opposing
the requested relief is that it would be challenging
for him to meet his obligations if a recount were re-
quired after September 11th. This contention provides
no basis for denying the requested emergency relief
designed to remedy the significant Constitutional vio-
lations that have occurred, and will continue to oc-
cur, without judicial relief.

First, the need for any recount is entirely spec-
ulative at this point. The Secretary offers no evi-
dence whatsoever to support his contention that a re-

count of any race is likely to occur. Indeed, state-

6 By way of limited example, the Secretary already has
a contractor in place that is prepared to finalize and
distribute the ballots for the general election, func-
tions that it has performed in respect of several pri-
or elections. See www.sec.state.ma.us/pre/prepra/bids-
contracts/Universal-Wilde-Bidding-Proposal- (3-27-

2020) .pdf (discussing prior experience of having been
“awarded the contract to print the statewide 2019-2021
MA Ballots and Election Materials” as well as the ma-
terials for prior years’ elections).

17



wide recounts are rare. Petitioners have only been
able to identify the recount associated with the Sep-
tember 4, 2018 primary to determine the Third Congres-
sional District’s Democratic nominee as the sole
state-wide recount occurring in the last 20 years.

Second, the Secretary has continuously met his

obligations under state and federal law when Massachu-
setts primaries have been much later than September
1st and the time between the primary and the general
election has been less than the 53 days that would re-
main before the general election if the Court grants
the Petitioners’ requested relief allowing for the
counting of postmarked ballots received by September
11th.’? As noted above, only four of the thirteen re-
cent primaries (including this year) have had greater
than 53 days between the primary and the general elec-
tion. See Supp. Add. Ex. 17.

Third, as established by the Secretary’s own sub-

mission, he has met his obligations under federal law

7 Indeed, by Massachusetts statute, primaries have typ-
ically been held on or about September 15. See M.G.L.
c. 53, § 28 (“State primaries shall be held on the
seventh Tuesday preceding biennial state elections and
on the fourth Tuesday preceding special state elec-
tions, except that primaries before special elections
for senator or representative in congress shall be
held on the sixth Tuesday preceding said elections”).

18



even when there have been recounts in late September.
This recently occurred in the 2018 recount Dbetween
Lori Trahan and Dan Koh in connection with the Septem-
ber 4, 2018 primary to determine the Third Congres-
sional District’s Democratic nominee, which was not

decided until September 17, 2018. This allowed the

Secretary only 50 days between the recount and the
general election to prepare ballots. Yet, he fully
complied with his obligations under state and federal
law. See Supp. Add. Ex. 17; Tassinari Aff. T 11.
Fourth, as the Secretary 1is also well aware, un-
der UOCAVA and under Massachusetts election law, the
Secretary is authorized to deliver ballots to overseas

citizens electronically — by email or by fax. See 52

U.s.C. § 20302(a) (6) (A); M.G.L. c. 54, § 95. Similar-
ly, overseas citizens can return their completed bal-

lots electronically. 52 U.S.C. § 20302 (a) (6) (A) .8

8 See also M.G.L. c. 54, § 95 (“Federal write-in absen-
tee ballots from absent uniformed services voters and
overseas voters as defined in section 107 of said
[UOCAVA] that are transmitted by email or facsimile as
permitted by this section, shall be counted for feder-
al, state, city, town, county or district offices at
any preliminary, primary or general election”) (“Absent
uniformed services voters and overseas voters may
mail, email or send by facsimile, a completed federal
write-in absentee ballot directly to 1local election
officials”); Id. at § 91C(d) (“If a request for an ab-
sentee ballot 1is received from a UOCAVA voter less

19



Fifth, the Secretary does not assert that any
military member or overseas citizen will actually be
deprived of their right to vote even if he delivers
the ballots to overseas citizens on a date less than
45 days prior to the general election. There is no ev-
idence that a day or 5 days or 7 days will in fact
disenfranchise any voter. Even in the unlikely event
that Secretary somehow missed the September 19th dead-
line under UOCAVA, the result would simply be that the
Commonwealth would be potentially subject to an in-
junction requiring it to adhere to the requirements in
the future. See 52 U.S.C. § 20307. This would tend to
spur the Secretary, going forward, to obtain a waiver
under the statute, rather than sit back if he really
thinks that he might miss the deadline.

Under UOCAVA, if the Secretary truly believed
that he was at risk of missing the UOCAVA deadline, he
could have requested a “Hardship Exemption” to the 45-
day requirement, which is applicable if “[o]lne or more
of the following issues creates an undue hardship for

the State: (i) The State's primary election date pro-

than 45 days before a federal election, the city or
town clerk shall send the ballot and instructions
without delay using either mail or electronic trans-
mission, as requested by the voter” (emphasis added)).

20



hibits the State from complying with subsection
(a) (8) (A); (ii) The State has suffered a delay in gen-
erating ballots due to a legal contest; [or] (iii) The
State Constitution prohibits the State from complying
with such subsection.” 52 U.S.C. § 20302(g) (2) (B) (i) .
The Secretary knew as of July 30, 2020 that the Postal
Service delivery standards created a “serious risk”
that primary voters would be disenfranchised under the
Act, vyet he failed to seek any exemption under
UOCAVA.? In any event, he cannot use his failure to ob-
tain an exemption as a basis for thwarting the relief
designed to remedy the Constitutional violations
caused by the Act.

Sixth, any argument by the Secretary that he
would have insufficient time to prepare the ballots
for the general election 1if the requested relief is
afforded by the Court is further eviscerated by Brady

v. State Ballot Law Comm’n, 485 Mass. at 346-347,

wherein this Court gave the Secretary just one day to

make changes to ballots for the upcoming September 1st

primary election in order to comply with TUOCAVA.

° The Secretary 1s aware of the Hardship Exemption,

having previously applied for a waiver in 2010. See
MOVE Act Waivers, FVAP. GOV (available at
https://www.fvap.gov/eo/waivers) (last accessed August
22, 2020).

21
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Thus, the Secretary is hard-pressed to now argue that
he is not in a position to expeditiously prepare bal-
lots for the general election where he will have 53
days to prepare the ballots if the requested relief is
granted.

Indeed, the Secretary’s office has established a
track record of finalizing ballots under short
timeframes, particularly when ordered to do so by our
courts. See supra at p. 14.

In sum, over the last 25 years, the Secretary has
demonstrated time and time again his ability, notwith-
standing recounts and Jjudicial challenges, to print
and deliver ballots on short notice following prima-
ries held well into September. He presents no evi-
dence that he cannot implement the requested relief if
ordered by this Court, which would provide him 53 days
between the counting of postmarked ballots and the
general election to prepare and transmit general elec-
tion ballots.

CONCLUSION

This Court is faced with a mail-in ballot stat-
ute, whose application under the circumstances would
deprive innumerable Massachusetts voters of their fun-

damental right to wvote in the September 1lst primary.

22



The Secretary’s response 1is to provide Massachusetts
voters — particularly the most vulnerable of Massachu-
setts voters — with the Hobson’s Choice of either
abandoning their right to vote, on one hand, or physi-
cally going to public places to hand-deliver their
“mail-in” ballot, thereby subjecting themselves and
their loved ones to unfair and wundesirable health
risks, on the other. That choice is no choice at all.
Respectfully, this 1is a Constitutional challenge de-
serving of and requiring this Court’s equity powers in

entering the Petitioners’ requested relief.

Respectfully submitted,

/s/ Joseph D. Lipchitz

Jeffrey S. Robbins, BBO #421910
Jeffrey.Robbins@saul.com

Joseph D. Lipchitz, BBO #632637
Joseph.Lipchitz@saul.com
Bridgitte E. Mott, BBO #684770
Bridgitte.Mott@saul.com

SAUL EWING ARNSTEIN & LEHR, LLP
133 Dartmouth Street, Suite 501
Boston, MA 02116

(617) 723-3300

Counsel for Petitioners

Dated: August 24, 2020
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CERTIFICATE OF SERVICE

I, Joseph D. Lipchitz, a member of the Bar of
this Court, hereby certify that on this day, August
24, 2020, the foregoing Petition and accompanying doc-
uments were electronically served on counsel to the
Secretary of Commonwealth by emails sent to Assistant
Attorney General Anne Sterman.

/s/ Joseph D. Lipchitz
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Galvin urging Mass. residents to hand-
deliver ballots as Sept. 1 primary election
fast approaches

By Christina Prignano and Matt Stout Globe Staff, Updated August 21, 2020, 2 hours ago

A sign outside of a polling location at Wollaston School in March. SCOTT EISEN/GETTY

Secretary of State William Galvin is urging Massachusetts voters to hand-deliver their

mail-in ballots at early voting sites as the Sept. 1 primary election fast approaches.

As mail delays are reported around the country after a series of cost-cutting measures

implemented by President Trump’s new postmaster general, Galvin is telling those who
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have not yet mailed in their ballots that hand-delivering them is the best way to ensure

their votes are counted.

“If you are able to do so, the best way to ensure that your ballot is counted is to deliver it
in person,” Galvin said in a press release issued Friday. “Ballots can be returned to early
voting sites, ballot drop boxes, and local election offices. Voters this year have more

options for returning their ballots than ever before.”

Early voting for the Sept. 1 primary begins across the state on Saturday. Voters who have
received ballots in the mail can return their completed ballots at their early voting sites,

which can be found on the secretary of state’s website.

Additionally, voters who applied for a mail-in ballot can still decide to vote in person, as

long as they have not mailed or dropped off their completed ballot.

ADVERTISING

Completed ballots must reach election offices by 8 p.m. on Sept. 1 in order to be counted.
Under current law, even if ballots are postmarked by 8 p.m. Sept. 1, if they arrive after

that time, they will not be counted.
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Galvin’s statement comes as controversy over the delays at the Postal Service boils over.

After months of railing against vote-by-mail programs, Trump last week indicated he

was unwilling to agree to emergency funding for the beleaguered USPS, and linked his

opposition to his stance on voting by mail.

“Those are just two items. But if they don’t get those two items, that means you can’t
have universal mail-in voting because they’re not equipped to have it,” Trump said as he
discussed the two buckets of funding Democrats are seeking as part of their coronavirus

relief package.

Asked whether concerns about the mail delays prompted Galvin to urge voters to return
ballots in person, his spokeswoman said their office always encourages voters to hand-
deliver ballots as the date of the election nears, and a large number of voters are expected

to vote by mail for the first time this year.

“Obviously, many voters are expressing worry about mailing their ballots, so we also
wanted to make sure they know they have several options for returning them,” Deb
O’Malley said. “Returning ballots to early voting locations may be more convenient in
places like Boston, where early voting sites are stationed around the city, so they don’t

have to come all the way to City Hall to return their ballots in person.”

People around the country have reported seeing delays in timely mail delivery, and USPS

officials last month sent a letter to 46 states, including Massachusetts, warning that

ballots cast by mail for the November election could arrive late even if sent before the

state-imposed deadline.

The Supreme Judicial Court on Monday is scheduled to hear arguments in a lawsuit
Becky Walker Grossman, one of eight Democrats running in the Fourth Congressional

District, brought last week to expand the amount of time residents can submit ballots

for the Sept. 1 primary.
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Grossman is asking the court to allow any ballots that are postmarked by Sept. 1 and
received within 10 days after that to be counted, arguing that the current law includes
“unnecessary and unjustifiable deadlines in the midst of an unprecedented public health

crisis” that could affect tens of thousands of voters.
Galvin has said he believes the lawsuit is "ill-advised."

“Today’s acknowledgement shows that we must do more to protect the right to vote,”
Grossman said in a statement Friday on Galvin encouraging voters to hand-deliver

ballots. “Our mission is simple: Every vote postmarked by September 1st should count.”

Christina Prignano can be reached at christina.prignano@globe.com. Follow her on Twitter @cprignano. Matt Stout can be
reached at matt.stout@globe.com. Follow him on Twitter @mattpstout
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

COMMONWEALTH OF PENNSYLVANIA, STATE
OF CALIFORNIA, STATE OF DELAWARE,
DISTRICT OF COLUMBIA, STATE OF MAINE,
COMMONWEALTH OF MASSACHUSETTS, and
STATE OF NORTH CAROLINA,

Plaintiffs, No. 2:20-cv-4096
V.
LOUIS DeJOY, in his official capacity as United States
Postmaster General; ROBERT M. DUNCAN, in his
official capacity as Chairman of the Postal Service
Board of Governors; and the UNITED STATES
POSTAL SERVICE,

Defendants.

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

1. This lawsuit challenges Defendants’ unlawful actions designed to undermine the
effective operation of the United States Postal Service (“USPS” or “Postal Service”) and impede
the efforts of the Plaintiff States to conduct free and fair elections in the manner Plaintiff States
have chosen. The Plaintiff States bring this action to remedy the harm caused by Defendants’
actions and to protect their constitutional authority to conduct their elections in the manner their
respective legislatures have chosen.

2. Specifically, the States challenge several of USPS’s recent operational and policy
changes, some implemented by USPS for the stated purpose of reducing the agency’s operating
costs, but which have led to significant delays in mail delivery across the country.

3. These changes—which include prohibiting late or extra trips by postal workers

that are often necessary to keep the mail moving forward in the mailstream; requiring carriers to
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adhere rigidly to start and stop times regardless of whether all mail for their route has arrived or
been delivered; and limiting the use of overtime—were made without due regard to their likely
impact on mail service and in violation of the procedural requirements of the Postal
Reorganization Act.

4, These policy changes also are inconsistent with the Postal Service’s longstanding
practice: Keep every piece of mail moving each day toward its final destination and deliver every
piece of mail ready for delivery.

5. These changes were made despite the ongoing COVID-19 pandemic, which has
imposed significant and unanticipated burdens that make it more challenging for the Postal
Service to meets its objective. Postal employees, as essential workers, remain at increased risk of
contracting the virus; indeed, nearly 10 percent of the 630,000 postal workers nationwide have
contracted it as of August 2020." Increased rates of absence due to illness and the need to
quarantine workers who may have been exposed require other postal workers to work additional
hours, making the limitation of overtime and the Postal Service’s other policy changes
particularly ill-advised.

6. What is more, USPS has implemented these unlawful policy changes just months
before the November 3, 2020, general election. In this election, far more Americans will cast
their ballots by mail than have ever done so before. In 28 states—including Plaintiff
Commonwealth of Pennsylvania, Plaintiff State of Delaware, Plaintiff State of Maine, Plaintiff
Commonwealth of Massachusetts, and Plaintiff State of North Carolina—uvoters will be able to

apply for and cast a mail-in ballot for any reason. Voters in six other states will be able to invoke

! Jason Knowles and Ann Pistone, USPS workers concerned agency isn’t doing enough
to protect essential workers from COVID-19, ABC7 Chicago (Aug. 14, 2020), https://abc7
chicago.com/usps-covid-illinois-postal-service/6360074/
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the COVID-19 pandemic to vote by mail. Plaintiff District of Columbia and nine additional
states—including Plaintiff State of California—will send mail-in ballots to every eligible voter.
And in seven other states, voters may request a mail-in ballot if they will not be able to vote in
person on the day of the election.

7. Many of these states are already seeing record numbers of mail-in ballot requests.
As of this week, North Carolina has received more than 10.8 times the number of absentee ballot
reguests than the state had at the same time in 2016.

8. Many states have only recently expanded their use of mail-in ballots. In California
and the District of Columbia, for the first time, all registered active voters will automatically be
sent a mail-in ballot for the November 2020 general election. In Pennsylvania and Delaware, all
voters were given the option of voting by mail for the first time in the 2020 primary election. In
that election, the number of mail-in votes in Pennsylvania was nearly eighteen times what it had
been in 2016.

9. While mail-in ballots are a convenience for some voters, they are a necessity for
others. For voters with disabilities or those who are unable to get to the polls, casting a mail-in
ballot may be the only realistic means of voting. Furthermore, given the strong likelihood that
the COVID-19 pandemic will not have abated by November, in-person voting will present an
increased risk of infection. This risk is only exacerbated for elderly voters and others who are
particularly vulnerable to the illness. For such voters, the ability to cast a ballot by mail is
essential.

10. Despite the many benefits of mail-in voting—and the necessity of relying on
mail-in voting during the current health crisis—President Trump has repeatedly sought to

undermine confidence in voting by mail, falsely asserting that mail-in votes are subject to
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widespread fraud. In fact, the States take numerous steps to protect against fraud, through
techniques such as matching signatures, requiring witnesses, and providing each voter with an
individually identified return envelope in which to place the voter’s sealed ballot.

11. Contrary to President Trump’s claims, there is no evidence that mail-in ballots
contribute to fraud.

12. President Trump’s attacks on mail-in voting have only escalated recently, as he
has stated that he opposes providing USPS with additional funding because he believes that,
without such funding, “USPS will not be able to have universal mail-in voting because they’re
not equipped to have it.”

JURISDICTION AND VENUE

13.  This action arises under the Postal Reorganization Act, 39 U.S.C. § 3661, and the
United States Constitution. This Court has subject matter jurisdiction under 28 U.S.C. § 1331, 28
U.S.C. § 1339, and 39 U.S.C. § 409.

14. In addition, this Court has the authority to issue the declaratory relief sought
pursuant to 28 U.S.C. § 2201.

15.  Venue is proper in this Court because Plaintiff Commonwealth of Pennsylvania
resides in this district and because a substantial part of the events giving rise to this action
occurred in this district. See 28 U.S.C. 8 1391(e)(1).

THE PARTIES

16. Plaintiff Commonwealth of Pennsylvania is a sovereign state of the United States
of America. This action is brought on behalf of the Commonwealth by Attorney General Josh

Shapiro, the “chief law officer of the Commonwealth.” Pa. Const. art. IV, § 4.1.
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17. Plaintiff State of California is a sovereign state of the United States of America.
This action is brought on behalf of the State of California by Attorney General Xavier Becerra,
the “chief law officer of the State.” Cal. Const. art. V, § 13.

18. Plaintiff State of Delaware is a sovereign state of the United States of America.
This action is brought on behalf of the State of Delaware by Attorney General Kathleen Jennings
as the “chief law officer of the State,” charged with protecting public rights and enforcing public
duties in court. Darling Apartment Co. v. Springer, 22 A.2d 397, 403 (Del. 1941). Attorney
General Jennings also brings this action on behalf of the State of Delaware pursuant to her
statutory authority to represent the State and its instrumentalities in all legal proceedings. Del.
Code Ann. tit. 29, § 2504.

19. Plaintiff the District of Columbia (the “District”) is a sovereign municipal
corporation organized under the Constitution of the United States. It is empowered to sue and be
sued, and it is the local government for the territory constituting the permanent seat of the federal
government. The District is represented by and through its chief legal officer, the Attorney
General for the District of Columbia, Karl A. Racine. The Attorney General has general charge
and conduct of all legal business of the District and all suits initiated by and against the District
and is responsible for upholding the public interest.

20. Plaintiff State of Maine is a sovereign state of the United States of America. This
action is brought by and through the State of Maine’s Attorney General, Aaron M. Frey. The
Attorney General of Maine is a constitutional officer with the authority to represent the State of
Maine in all matters and serves as its chief legal officer with general charge, supervision, and
direction of the State’s legal business. Me. Const. art. IX, Sec. 11; Me. Rev. Stat. tit. 5, 88 191 et

seg. The Attorney General’s powers and duties include acting on behalf of the State and the
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people of Maine in the federal courts on matters of public interest. The Attorney General has the
authority to file suit to challenge action by the federal government that threatens the public
interest and welfare of Maine residents as a matter of constitutional, statutory, and common law
authority.

21. Plaintiff Commonwealth of Massachusetts is a sovereign state of the United
States of America. Massachusetts is represented by its Attorney General, Maura Healey.
Attorney General Healey is the chief law enforcement officer in Massachusetts and has both
statutory and common-law authority to bring lawsuits to protect the interests of the
Commonwealth of Massachusetts and the public interest of the people. Feeney v.
Commonwealth, 366 N.E.2d 1262, 1265-66 (Mass. 1977); Mass. Gen. Laws ch. 12, §8 3, 10.

22. Plaintiff State of North Carolina is a sovereign state of the United States of
America. North Carolina is represented by its Attorney General, Joshua H. Stein, who is the
chief law enforcement officer of the State. The Attorney General brings this lawsuit under his
constitutional, statutory, and common-law authority.

23. Defendant Louis DeJoy is the United States Postmaster General and is sued in his
official capacity. His principal address is 475 L’Enfant Plaza S.W., Washington, D.C. 20260.

24. Defendant Robert M. Duncan is the Chairman of the Postal Service Board of
Governors and is sued in his official capacity. His principal address is 475 L’Enfant Plaza S.W.,
Washington, D.C. 20260.

25. Defendant United States Postal Service is “an independent establishment of the
executive branch” of the U.S. government. 39 U.S.C. § 201. Its principal address is 475 L’Enfant
Plaza S.W., Washington, D.C. 20260. Congress has waived the Postal Service’s immunity from

suit. 39 U.S.C. § 401.
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BACKGROUND

|. Elections in the United States

26. The Constitution invests the States with primary authority for regulating elections
for federal office.

27. Under the Elections Clause, each State’s legislature shall prescribe “The Times,
Places and Manner of holding Elections for Senators and Representatives” to represent that State.
U.S. Const., art. I, 8 4, cl. 1. That clause further provides that Congress—and only Congress—
“may at any time by law make or alter such regulations.” Id.

28.  The exercise of State power under the Elections Clause is necessary for elections
“to be fair and honest and if some sort of order, rather than chaos, is to accompany the
democratic processes.” Storer v. Brown, 415 U.S. 724, 730 (1974). Consequently, “States have
evolved comprehensive, and in many respects complex, election codes regulating in most
substantial ways, with respect to both federal and state elections, the time, place, and manner of
holding primary and general elections, the registration and qualifications of voters, and the
selection and qualification of candidates.” Id.

29. Each State also possesses the constitutional prerogative, under the Electors
Clause, to “appoint” presidential electors “in such Manner as the Legislature thereof may direct.”
U.S. Const. art. Il 8 1, cl. 2. The Electors Clause “‘convey[s] the broadest power of
determination’ over who becomes an elector” to the States. Chiafalo v. Washington, 140 S. Ct.
2316, 2324 (2020) (quoting McPherson v. Blacker, 146 U.S. 1, 27 (1892)).

30.  The 26th Amendment further guarantees that the “right of citizens of the United
States, who are eighteen years of age or older, to vote shall not be denied or abridged by the

United States or by any State on account of age.” U.S. Const. amend. XXVI.
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I1. Voting in the Plaintiff States

Pennsylvania

31. For several decades, Pennsylvania has allowed for absentee voting by, among
others, individuals serving in the military and anyone who would be away from his or her polling
place on Election Day for business or occupational reasons. 25 Pa. Stat. § 3146.1.

32. In October 2019, Pennsylvania enacted Act 77, the most significant change to the
Commonwealth’s elections code in more than 80 years. See Act of October 31, 2019, P.L. 552
No. 77 (Act 77). Among other reforms, Act 77 gave Pennsylvanians more time to register to
vote; instituted no-excuse mail-in voting for all Pennsylvania voters; extended mail-in and
absentee submission deadlines; allowed Pennsylvanians to request placement on a permanent
mail-in or absentee ballot list for all elections held in a calendar year; and provided funding for
local election board to implement more secure voting procedures, including machines with a
voter-verifiable paper ballot.

33.  Act 77 took effect for the 2020 primary election and will govern the November
2020 general election in Pennsylvania. As a result, any registered Pennsylvania voter is entitled
to vote by an official mail-in ballot in the 2020 election. 25 Pa. Stat. § 3150.11.

34.  The deadline to register to vote in Pennsylvania is 15 days before the election. 25
Pa. Stat. 8 3071. For the November 2020 general election, this deadline is October 19, 2020.

35.  Voters apply for a mail-in or absentee ballot by mailing or hand-delivering a
paper form to the county board of elections. 25 Pa. Stat. § 3150.12(f); 25 Pa. Stat. § 3146.2.

Voters with qualifying state identification can also submit an application for a mail-in or
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absentee ballot entirely online. 25 Pa. Stat. § 3150.12(f); 25 Pa. Stat. § 3146.2(k); Pa. Dep’t of
State, Ballot Request Application.?

36.  Applications for mail-in and absentee ballots must be submitted one week before
the election and received by county board of elections “not later than five o’clock P.M. of the
first Tuesday prior to the day of” any election. 25 Pa. Stat. § 3150.12a(a); 25 Pa. Stat.

8§ 3146.2a(a). For the November 2020 general election, the deadline to apply for a mail-in or
absentee ballot is 5 p.m. on Tuesday, October 27.

37. Voters who satisfy an exception, such as voters with a disability or who were
unable to apply for business or occupational reasons, may apply for an absentee ballot until polls
have closed. 25 Pa. Stat. § 3146.2a.

38. Beginning 50 days before the election, the county board of elections must begin
mailing mail-in and absentee ballots as soon as the ballot is certified and the ballots are available.
25 Pa. Stat. 8§ 3150.12a(a), 3150.15; 25 Pa. Stat. §8 3146.2a(a), 3146.5(b)(1). Once delivery of
mail-in and absentee ballots has begun, the county board of elections must mail or deliver mail-
in and absentee ballots to voters within 48 hours of receiving and approving an application for a
mail-in ballot. 25 Pa. Stat. § 3150.15; 25 Pa. Stat. § 3146.5(b)(1). Because applications can be
submitted until a week before the election, the latest a Pennsylvania county board can mail a
ballot for the November 2020 general election is Thursday, October 29.

39.  Act 77 provides that, except for overseas military ballots, mail-in and absentee
ballots will be counted only if they are received by the county board of elections by 8 p.m. on the

day of the election. 25 Pa. Stat. §§ 3150.16; 3511; 25 Pa. Stat. 8 3146.6. VVoters must mail the

2 https://www.pavoterservices.pa.gov/OnlineAbsenteeApplication/#/OnlineAbsentee
Begin.
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completed ballot or deliver it in person to the county board of elections. 25 Pa. Stat. § 3150.16;
25 Pa. Stat. § 3146.6.

40. In response to the COVID-19 pandemic and the significant increase in mail-in
voting applications, Pennsylvania will provide funding to allow counties to send a postage-paid
ballot-return envelope with each ballot for the November 2020 general election. The
Pennsylvania Department of State is working with individual counties to identify the easiest
manner of implementing pre-paid postage for November's returned ballots—whether it be
reimbursed metered postage, funding Business Reply Mail postage costs, or reimbursement for
stamps.

41. Pennsylvania voters at any time can request to be placed on a permanent mail-in
or absentee ballot list. 25 Pa. Stat. 8 3150.12(g); 25 Pa. Stat. § 3146.2(e.1). VVoters on this list
will receive a mail-in or absentee ballot application every year. If the voter completes the
application and requests to receive a mail-in or absentee ballot for all other elections during that
calendar year, then the voter will automatically receive a mail-in or absentee ballot for the
remainder of the calendar year. More than 1.1 million Pennsylvania voters signed up for the
permanent mail-in ballot list for elections in calendar year 2020.

42.  OnJune 2, 2020, Pennsylvania conducted its first election under Act 77. “Nearly
1.5 million voters cast their vote by mail-in or absentee ballot, 17 times the number that voted
absentee in the 2016 primary, when approximately 84,000 absentee ballots were cast.” Pa. Dep’t
of State, Pennsylvania 2020 Primary Election Act 35 of 2020 Report 4 (Aug. 1, 2020) (“2020
Report”).® The 2020 Report explained that four “unprecedented conditions” occurred for the

2020 primary: (1) all 67 counties implemented new voting systems with a voter-verifiable paper

% https://www.dos.pa.gov/VotingElections/Documents/2020-08-01-Act35Report.pdf
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ballot; (2) the expansion of mail-in voting to all eligible voters; (3) the COVID-19 global
pandemic; and (4) civil unrest in response to the death of George Floyd, leading to curfews,
travel restrictions, and office closures. 1d. at 4. Nearly 1.5 million Pennsylvanians voted by mail
and more than 1.3 million voted in person, resulting in “overall turnout . . . far higher than in
2012,” the last election in which a presidential primary was not contested in either party. Id. The
ability to cast a mail-in ballot was particularly important in larger counties where hundreds of
poll sites were consolidated for reasons related to COVID-19 and civil unrest. See id. at 31-32
(Allegheny consolidated 830 polling places into 211; Delaware consolidated 151; Montgomery
consolidated 212; and Philadelphia consolidated 850 into 190).*

43. Older individuals, those 65 and over, make up 18.7 percent of Pennsylvania’s
population, compared to 14.9 percent nationally.

44, As of August 17, 2020, more than 8.67 million Pennsylvanians have registered to
vote. Of these, more than 1.68 million voters have requested a mail-in or absentee ballot for the
November 2020 general election and more than 1.34 million voters have been approved. By
comparison, only 356,300 absentee ballot requests were approved for the 2008 general election;
311,477 for the 2012 general election; and 322,467 for the 2016 general election.

California

45.  California has a decades-long history of safely and securely administering mail-in

elections. California began tracking the use of absentee mail-in voting in 1962, and it has

allowed absentee mail-in voting for any registered voter, for any reason, since 1979.

% See also, e.g., Julian Routh, County announces consolidated voting places for June 2
Pa. primary, Pittsburgh Post-Gazette (May 15, 2020), https://www.post-gazette.com/news/vote
2020/2020/05/15/allehgeny-County-announces-consolidated-voting-places-for-June-2-Pa-
primary/stories/202005150141.
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46. In June 2020, in response to COVID-19, the California Legislature enacted, and
Governor Gavin Newsom signed, Assembly Bill 860, which requires that all active registered
voters in California receive a vote-by-mail ballot in the mail prior to the November 2020 general
election. 2020 Cal. Stat. ch. 4 (AB 860).

47. For the November 2020 general election, the California elections officials shall,
no later than 29 days before the day of the election, begin mailing ballots and required election
materials to every active registered voter in each county. The county elections official shall have
five days to mail a ballot to each person who is registered to vote on the 29th day before the day
of the election and five days to mail a ballot to each person who is subsequently registered to
vote. Cal. Elec. Code 8§ 3000.5. This must include a ballot, and all supplies necessary for the use
and return of the ballot, including an identification envelope with prepaid postage for the return
of the vote by mail ballot. Cal. Elec. Code § 3010.

48. California voters may return completed ballots by mail (with postage prepaid by
the State); by returning the ballot in person to a polling place, vote center or early voting
location, or office of county elections official; by dropping the ballot into one of the county’s
ballot drop boxes; or authorizing someone to return the ballot on the voter’s behalf. Cal. Elec.
Code § 3017, subds. (a), (b). The State accepts completed ballots that are postmarked no later
than Election Day or received by other means no later than the time the polls close on Election
Day. Cal. Elec. Code § 3020.

49.  County election officials must examine the postmark on the return envelope and
signature on the declaration before processing the ballot. Signatures are also reviewed to ensure
that a voter’s signature on the ballot declaration matches the signature of that voter in the

registration files. Cal. Elec. Code 8§ 3020, 3019.

12
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50. County election officials may begin to process vote by mail ballot return
envelopes beginning 29 days before the election. Processing vote by mail ballot return envelopes
may include verifying the voter’s signature on the vote by mail ballot return envelope pursuant to
Section 3019 and updating voter history records. Cal. Elec. Code § 15101(a). For the statewide
general election to be held on November 3, 2020, any jurisdiction having the necessary computer
capability may start to process vote by mail ballots on the 29th day before the election.
Processing vote by mail ballots includes opening vote by mail ballot return envelopes, removing
ballots, duplicating any damaged ballots, and preparing the ballots to be machine read, or
machine reading them, including processing write-in votes so that they can be tallied by the
machine. However, under no circumstances may a vote count be accessed or released until 8
p.m. on the day of the election. All other jurisdictions shall start to process vote by mail ballots at
5 p.m. on the day before the election. Cal. Elec. Code § 15101(b)(2). Results of any vote by mail
ballot tabulation or count shall not be released before the close of the polls on the day of the
election. Cal. Elec. Code § 15101(c).

51. For the November 2020 general election, county election officials must accept as
timely cast any ballot received by the voter’s elections official via USPS or a bona fide private
mail delivery company by the 17th day after Election Day as long as the ballot is either (1)
postmarked on or before election day, is time stamped or date stamped by a bona fide private
mail delivery company on or before election day or it is otherwise indicated by USPS or a bona
fide private mail delivery company that the ballot was mailed on or before election day; or (2) if
the ballot has no postmark, a postmark with no date, or an illegible postmark, and no other
information is available from USPS or the bona fide private mail delivery company to indicate

the date on which the ballot was mailed, the vote by mail ballot identification envelope is date
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stamped by the elections official upon receipt of the vote by mail ballot from USPS or a bona
fide private mail delivery company, and is signed and dated prior to or on Election Day. Cal.
Elec. Code § 3020(d).’

52. For prior elections, California has paid USPS Marketing Mail rate for distributed
ballots and Business Reply Mail rate (First-Class equivalent) for returned ballots.

53. For elections other than the November 2020 general election, voters can request
to be placed in permanent vote-by-mail status. Cal. Elec. Code. § 3000, et seq. Voters can
complete a one-time application through their elections office online or by mail. VVoters who
complete the application to become a permanent vote-by-mail voter will automatically receive a
mail-in ballot for all subsequent elections. A voter’s permanent vote-by-mail status will end if
the voter cancels their status or if the voter does not vote in four consecutive statewide general
elections. As of filing, 14.4 million California voters are currently on the permanent mail-in
ballot list.

54, Between tracking of individual ballots, verification of individual signatures, and
other safeguards, California’s vote-by-mail system has proven to be secure and, historically,
there is no evidence of significant levels of voter fraud related to vote-by-mail ballots in

California.

> For purposes of this section, “bona fide private mail delivery company” means a courier
service that is in the regular business of accepting a mail item, package, or parcel for the purpose
of delivery to a person or entity whose address is specified on the item. Cal. Elec. Code
8 3020(c). Notably, about 3,000 routes in California are only covered by rural carriers, meaning
that residents along these routes heavily rely on USPS to send and receive mail. Erika D. Smith,
Column:Trump is so dumb trying to sabotage USPS, Democrats. He’s hurting his own voters,
L.A.Times (Aug. 14, 2020), https://www.latimes.com/california/story/2020-08-14/trump-usps-fight-
hurts-voters-before-november-election.
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55.  California’s vote-by-mail system is widely and increasingly used by California
voters. In the 2020 primary election, over 9.6 million ballots were cast, considerably above the
7.1 million ballots cast for the most recent similar election, the 2018 primary election. And the
percentage of total ballots cast by voting by mail increased as well, from 67.7 percent of the total
ballots cast in the 2018 primary election to 72.08 percent of the total ballots cast in the 2020
primary election.

56. California’s expansive vote-by-mail system allowed the state to run elections
during the COVID-19 pandemic without the danger of voters congregating at overcrowded
polling stations. In two special elections held in May 2020 , in which all active status, registered
voters in those districts were automatically sent mail-in ballots, voter participation remained
about the same or increased compared to the March 3, 2020, primary, in which mail-in ballots
were not automatically sent to all active voters, except in Los Angeles County. In California’s
25th Congressional District, there was 41.06 percent voter participation in the May special
election, an increase from 38.95 percent voter participation in the March primary. In California’s
28th State Senate District, there was 38.95 percent voter participation in the May special
election, compared to 44.84 percent in the March primary.

57.  Approximately 14.8 percent of California’s population is aged 65 years or older.

58.  As of filing, 20.9 million active California voters will automatically be receiving a
mail-in ballot for the November 2020 general election.

Delaware

59. Delaware has allowed absentee voting for decades. Article V, § 4A of the
Delaware Constitution directs the Delaware General Assembly to enact laws allowing for
absentee voting for certain specified categories of individuals. Today, Delaware law allows

qualified, registered voters who are unable to appear at their polling place to vote absentee if,
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among other listed reasons, they are sick, physically disabled, absent from the State due to public
or military service, or because they are living abroad or on vacation. Del. Code Ann. tit. 15,

8 5502. Delaware subsequently permitted some of these classes of individuals to obtain
permanent absentee status and receive an absentee ballot for every election. Del. Code Ann. tit.
15, § 5503(k).

60.  Absentee voting eligibility for Delaware’s 2020 presidential primary was
expanded due to the COVID-19 pandemic through an executive order issued by Delaware
Governor John C. Carney, Jr., which allowed any otherwise duly-registered voter to vote by
absentee ballot using the “sick or physically disabled” qualification under Delaware law if the
individual was abiding by Centers for Disease Control & Prevention and Delaware Division of
Public Health guidelines by exercising self-quarantine or social distancing to avoid potential
exposure to (and community spread of) COVID-19. See Sixth Modification of the Declaration of
a State of Emergency for the State of Delaware Due to a Public Health Threat (Mar. 24, 2020).°
More than 56,000 individuals utilized this expanded absentee voting eligibility to cast an
absentee ballot for the 2020 presidential primary, compared to 5,046 individuals who voted by
absentee ballot for the 2016 presidential primary.

61.  OnJuly 1, 2020, Delaware enacted legislation to allow any registered voter to
vote by mail-in ballot for the non-presidential primary election scheduled for September 15,
2020, the general election on November 3, 2020, and any special election to be called in 2020
due to a vacancy in a statewide office, the Delaware General Assembly, or an office of United

States Representative, Senator, or Presidential Elector. Del. Code Ann. tit. 15, 8 5601.

® http://governor.delaware.gov/health-soe/sixth-state-of-emergency/.
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62. Under the new mail-in voting law, the State Election Commissioner is required to
send an application to receive a mail-in ballot to every qualified, registered voter no less than 60
days before an applicable election. Del. Code Ann. tit. 15, 8 5603(a). For each registered voter
who requests a mail-in ballot, the Delaware Department of Elections must send that voter a mail-
in ballot, instructions for completing the ballot, and a postage-paid envelope marked “BALLOT
ENVELOPE” to return it. Del. Code Ann. tit. 15, § 5604(b). These materials must be sent to the
requesting registered voter not more than 30 days nor less than 4 days prior to the applicable
election, and within 3 days of the materials becoming available to the Department of Elections.
Id. As a matter of practice, the Department of Elections sends outbound election materials by
First-Class Mail, except for the mail-in voting application, which is sent Business Reply Mail.
The postage-paid ballot envelopes sent to voters are marked First-Class.

63. Delaware voters may return completed ballots to the Department of Elections in
one of three ways: depositing the ballot envelope in a United States postal mailbox; delivering
the ballot envelope to the Department of Elections; or placing the ballot envelope in a secure
drop-box located in a publicly accessible portion of a Department of Elections office either
before or on the day of election. Del. Code Ann. tit. 15, § 5607(a)(4). In each case, the
Department of Elections must receive a mail-in ballot before the polls close on the day of
election in order for it to be counted. Del. Code Ann. tit. 15, § 5608.

64.  Approximately 19.4 percent of Delaware residents, and 24.2 percent of all
registered Delaware voters, are 65 years of age or older.

65.  Asof filing, 727,968 Delaware voters have registered to vote. Of these, 81,677
voters have requested an absentee or mail-in ballot for the November 2020 general election.

66.  As of filing, 24,552 Delaware voters are on the permanent absentee ballot list.
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District of Columbia

67. In the District of Columbia, voters may cast an absentee ballot via mail without an
excuse, or cast a ballot in person during early voting or on Election Day.

68. Ballots cast by mail must be postmarked or otherwise demonstrated to have been
sent on or before Election Day and must arrive no later than the tenth day after Election Day.

69. Due to the COVID-19 pandemic, the District of Columbia Board of Elections
(DCBOE) encouraged voters to cast their ballots by mail for the June 2, 2020, primary election.
For that election, all active registered voters received an absentee ballot application and a
postage-paid return envelope. D.C. Code 8 1-1001.05(a)(9A).

70.  Tens of thousands of voters submitted that application and participated in the
election via mail-in ballot. Of the nearly 115,000 ballots cast in that election, 67 percent were
cast by mail. By comparison, in the 2016 primary, just 5.5 percent of ballots were cast by mail.

71. To protect the public and election workers, DCBOE is strongly encouraging
voters to vote by mail for the November 2020 general election. For that election, all active
registered voters will receive an absentee ballot and a postage-paid return envelope at their
registered address or mailing address. D.C. Code § 1-1001.05(a)(9A-i). Voters will not be
required to request a mail-in ballot.

72. Due to COVID-19, and in comparison to previous presidential elections, there
will be diminished availability to cast a ballot early in person or in person on Election Day. For
example, while there were 143 Election Day precinct-based polling places for the November 8,
2016 election, there will be just 89 Election Day Vote Centers on November 3, 2020.

73.  Asof 2019, 12.4 percent of District residents were age 65 or older.
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74.  Asof July 31, 2020, there were 503,093 registered voters in the District of
Columbia.

Maine

75. Before 1999, Maine voters could vote absentee when the voter was unable to cast
a ballot due to: absence from the municipality during the time the polls are open on election day;
physical incapacity; confinement in a penal institution; or unreasonable distance from the polls,
if the voter is a resident of a township, coastal island ward or district. Me. Rev. Stat. Ann. Tit.
21-A § 751 (1999). Since 1999, Maine voters also have been able to vote absentee with no
excuse. Me. Rev. Stat. Ann. Tit. 21-A § 751 (2020).

76. To vote absentee, a voter must request a ballot. A request for a no excuse absentee
ballot must be made no later than 5 p.m. on the Thursday before Election Day, which is October
29, 2020, for the upcoming election. Voters can still obtain an absentee ballot after that deadline
if they can invoke one of the reasons listed in Me. Rev. Stat. Ann. Tit. 21-A § 753-B(2)(D)
(2020).

77.  Voters may choose between three methods of absentee voting: voters may mail
their completed ballot to the municipal office for the municipality where they are registered to
vote; voters may carry their completed ballot to that same municipal office, or have a family
member or authorized third person do so; and voters may complete their ballot prior to Election
Day in the presence of the clerk in their municipality.

78.  With an exception for communities with fewer than 100 residents, absentee
ballots must be received in the municipal office before 8 p.m. on Election Day to be counted.

Me. Rev. Stat. Ann. Tit. 21-A 88 626(2), 755 (2020).

19
50



Case 2:20-cv-04096 Document 1 Filed 08/21/20 Page 20 of 68

79. The need for an effective vote-by-mail option is critical in Maine because the
electorate includes relatively high levels of individuals unable to vote in person and individuals
at risk of severe illness from COVID-19, particularly disabled and elderly voters.

80. Maine has among the highest rates of disability in the nation: According to the
Maine Center for Disease Control, 22.1 percent of adults in Maine have some form of disability.
Disabled Mainers vote at extremely high rates. In the November 2016 election, for example, 70.2
percent of disabled Mainers voted, the third-highest figure in the country.

81.  Additionally, certain conditions which can result in disability, such as obesity and
cancer, place individuals at an increased risk of severe illness from COVID-19. Maine has the
highest obesity rate in New England, as well as the ninth-highest cancer rate in the country.
According to the Maine Center for Disease Control, about half of Maine adults over the age of
18 are at risk of serious illness from COVID-19 due to age and pre-existing medical conditions.

82. Moreover, Maine is the oldest state in the nation. As of July 2019, approximately
21 percent of the population was over 65 years old. Older voters are also disproportionately
represented in the Maine electorate. Of the approximately 693,000 Mainers who voted in the
November 2018 election, more than a third were over the age of 65 (approximately 273,000
voters, or 79 percent of potential voters in that age group). Maine’s older voters are particularly
susceptible to harm from COVID-19. Over 27 percent of COVID-19 cases identified in Maine
are among Mainers aged 60 or older.

83.  Voting by mail is especially beneficial for Maine voters who are homebound,
such as the elderly and members of the disabled community; those who are economically
disadvantaged and have limited access to transportation and childcare that would enable them to

vote in person during a set timeframe; overseas and military voters; those who are temporarily
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away from home for work or family reasons; those who provide care for individuals must
vulnerable to COVID-19; and those who may not have time to get to the polls during set hours,
such as shift workers, caregivers, single parents, and those without childcare or time off from
work.

84. Maine’s most recent primary, held on July 14, 2020, shows the importance of
allowing voters to vote by mail. The percentage of ballots voted by mail increased significantly
over prior years. Historically, the rate at which Maine voters voted by mail has been lower than
10 percent in general elections and less than 3 percent in primaries. Based upon final figures for
the July 2020 primary, there were 111,139 ballots cast by mail, which equates to about 35
percent of ballots cast. This represents at least a 10 fold increase over primaries in the last four
election cycles.

85.  Asof August 3, 2020, there are 1,063,383 residents are registered to vote.
Between August 17, 2020 (when it was launched) and August 20, 2020, 45,976 voters have
applied for an absentee or mail-in ballot through the online ballot request service, more than the
total for the 2016 general election.

Massachusetts

86. Massachusetts has a long history of safely and securely accepting absentee ballots
by mail. See Mass. Gen. Laws ch. 54, 88 89-100. In 2014, Massachusetts law was changed to
allow “early voting” for biennial state elections only, beginning with the 2016 election. The law
provided for early voting in person or by mail, but only during the early voting period, which
was limited to 10 days before the election. See Mass. Gen. Laws ch. 54, § 25B. The two systems
(absentee voting and early voting) overlap in several ways, but the most important difference is

that the state constitution requires that absentee voters must have an excuse (for example, a voter
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can vote absentee if he is away from his city or town on Election Day), see Mass. Const. amend.
art. CV, but no excuse is needed in order to vote early.

87. In 2020, in response to the ongoing COVID-19 pandemic, Massachusetts
expanded its early voting program to permit voters to vote by mail without an excuse for an
extended period of time over the previous law. Every registered voter is now eligible to vote
early by mail in Massachusetts this year. A registered voter need only complete a timely
application for a mail-in ballot to vote by mail this year in the State Primary or the State
Election. See Mass. Stat. 2020, ch. 115, § 6

88. The deadline to register to vote in the State Primary (to be held on September 1,
2020) is August 22. The deadline to register to vote in the State Election (to be held on
November 3, 2020) is October 24. Mass. Stat. 2020, ch. 115, § 18. A voter can register online, by
mail, or in person at any city or town hall in Massachusetts. See Mass. Gen. Laws ch. 51, 8§ 3,
26

89. In order to vote by mail, a registered voter must send a signed application for a
mail-in ballot to a local election office. The voter will then be mailed a ballot to vote and return.
See Mass. Stat. 2020, ch. 115, § 6

90. In order to make a timely request for a mail-in ballot, the voter’s application for a
ballot must be received by local election officials at least 4 business days before the relevant
election. Local election officials mail ballots to voters as soon as they are available; this year,
state law requires that ballots be made available to local election officials for the State Election
no later than October 5, 2020. See Mass. Stat. 2020, ch. 115, § 6.

91. Each voter that makes a timely request for a mail-in ballot will receive a ballot,

instructions, a security envelope in which to conceal the ballot after voting which contains an
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affidavit that the voter must sign, and a larger envelope in which to return the security envelope.
Once a voter receives a mail-in ballot, it can be completed and returned to local election officials
either by mail or, where available, to a secure drop box. To be counted, the completed ballot
must be received by a particular time by local election officials. For the State Primary on
September 1, the ballot needs to be returned by 8 p.m. on September 1. For the State Election on
November 3, a ballot, if mailed, needs to be postmarked by November 3 and it must reach the
local election office by November 6. Hand-delivered ballots must be returned by 8 p.m. on
November 3 for the State Election. See Mass. Stat. 2020, c. 115, § 6(h)(3).

92. For mail-in ballots, the envelopes provided to voters from Massachusetts are
postage prepaid First-Class Mail rate for returned ballots.

93.  Approximately 14 percent of the Massachusetts population is age 65 or older.

94.  Asof August 19, 2020, Massachusetts had 4,642,444 registered voters, of whom
1,081,089 have requested mail-in ballots for the September 1 primary election.

North Carolina

95. North Carolina has been safely and securely administering elections, including by
giving voters the option to vote by mail for any reason, since 1999.

96.  To vote by mail, voters must first be registered to vote. N.C. Gen. Stat. § 163-
82.1. To vote in the 2020 general elections in North Carolina, voters who wish to register online
or in-person must do so by October 9, 2020. N.C. Gen. Stat. 8 163-82.6(d). Voters who wish to
register by mail must ensure that their registration application is postmarked by October 9, 2020.
Id.

97.  To vote by mail, the voter must first request an absentee ballot by filling out a
form provided by the North Carolina State Board of Elections. N.C. Gen. Stat. 8 163-230.2. This

form is available for download at the State Board’s website and is also available for pickup at all
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county board of elections offices. Id. The form can also be mailed to the interested voter upon
request. Id. Absentee ballots may be requested until 5 p.m. on October 27, 2020. N.C. Gen. Stat.
8 163-230.1(a). If the voter is requesting her absentee ballot by mail, the county board of
elections office to which the voter sends her request must receive the request by 5 p.m. on
October 27, 2020. 1d.

98. County boards of elections will begin mailing absentee ballots to voters who have
requested them using the request form beginning on September 4, 2020.

99. Voters may return completed ballots by mail. N.C. Gen. Stat. § 163-231(b).
Alternatively, they may return completed ballots in-person to a county board of elections office
or to early-voting sites during the early-voting period. Id. Absentee ballots must be returned to
the county board of elections no later than 5 p.m. on Election Day. 1d. Absentee ballots received
after 5 p.m. on Election Day will be counted only if they are postmarked on or before Election
Day and are received by mail no later than 5 p.m. three days after Election Day (in 2020,
November 6). Id.

100. Inarecent survey, 48 percent of likely voters in North Carolina said that they
were “likely to vote by mail” in the 2020 General Election, compared to the 3 percent who voted
by mail in 2016.” In 2016, 4,769,640 voters cast ballots. Assuming a similar number of voters
cast ballots in 2020, North Carolina is preparing for approximately 2.29 million voters to cast
absentee ballots.

101. Approximately 16.7 percent of North Carolina residents are senior citizens, age

65 or older.

” Charles Duncan, Can North Carolina Handle Record Numbers of Absentee Ballots?,
Spectrum News1 (Aug. 1, 2020), https://spectrumlocalnews.com/nc/charlotte/news/2020/07/31/
north-carolina-sees-record-number-of-absentee-ballot-requests.
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102.  As of August 19, 2020, North Carolina has received 295,959 requests for absentee
ballots.

I11. The United States Postal Service

103. The Constitution empowers Congress to “establish Post Offices and post Roads.”
U.S. Const., art. I, 8 8, cl. 7. The importance of the postal service “was prefigured by the
Continental Congress’ appointment of Benjamin Franklin to be the first Postmaster General, on
July 26, 1775 . . . . From those beginnings, the Postal Service has become the nation’s oldest and
largest public business.” U.S. Postal Serv. v. Flamingo Indus. (USA) Ltd., 540 U.S. 736, 739
(2004) (internal citations and quotation marks omitted).

104. The Postal Service has played “a vital yet largely unappreciated role in the
development of” the United States. U. S. Postal Serv. v. Council of Greenburgh Civic Assocs.,
453 U.S. 114, 121 (1981). During the early years of this country’s development, “the Post Office
was to many citizens situated across the country the most visible symbol of national unity.” Id. at
122.

105. Today, the Postal Service’s policy is to be “operated as a basic and fundamental
service provided to the people by the Government of the United States, authorized by the
Constitution, created by Act of Congress, and supported by the people.” 39 U.S.C. § 101(a). Its
services are “to bind the Nation together through the personal, educational, literary, and business
correspondence of the people,” which it does through “prompt, reliable, and efficient services to
patrons in all areas.” Id. The costs of “maintaining the Postal Service shall not be apportioned to

impair the overall value of such service to the people.” Id.
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106. The Postal Service touches the lives of virtually every American.? Eighteen
percent of Americans, and 40 percent of senior citizens, pay their bills via the mail. Nearly 20
percent of Americans who receive tax refunds do so through the mail. The Department of
Veterans Affairs (VA) fills about 80 percent of veterans’ prescriptions by mail, sending 120
million prescriptions a year. Every day, more than 330,000 veterans receive a package of
prescriptions in the mail. More than half of the people who receive medication by mail are over
the age of 65. Small businesses rely heavily on the Postal Service: 40 percent send packages via
USPS every month and 25 percent fear that a post office closing would harm their business. In
rural areas, where more than a third of post offices are located, the Postal Service provides a vital
link to more than 14 million people without broadband access. In 2018, the Postal Service helped
42 million Americans securely vote in the midterm elections.

107. The Postal Service’s critical role as an essential public service for all Americans
is reflected in public opinion. According to the Pew Research Center, 91 percent of Americans
have a favorable view of the Postal Service—higher than any other federal agency.

The Modern Postal Service

108. Postal service in the United States took its current form in 1970, when Congress
passed the Postal Reorganization Act (PRA). See Pub. L. No. 91-375, 84 Stat. 719.

109. The PRA mandated that it “shall be the responsibility of the Postal Service to
maintain an efficient system of collection, sorting, and delivery of the mail nationwide.” 39

U.S.C. § 403(b)(1).

® Sam Berger & Stephanie Wylie, Trump’s War on the Postal Service Hurts All
Americans, Ctr. For Am. Progress (Aug. 19, 2020), https://www.americanprogress.org/issues/
democracy/news/2020/08/19/489664/trumps-war-postal-service-hurts-americans/.
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110. Under the PRA, the “Postal Service shall plan, develop, promote, and provide
adequate and efficient postal services at fair and reasonable rates and fees.” 39 U.S.C. § 403(a).

111.  When “determining all policies for postal services, the Postal Service shall give
the highest consideration to the requirement for the most expeditious collection, transportation,
and delivery of important letter mail.” 39 U.S.C. § 101(e).

112. The PRA effected several changes designed “to increase the efficiency of the
Postal Service and reduce political influences on its operations.” Flamingo Indus., 540 U.S. at
740.

113.  First, the PRA gave the Postal Service its current name and made it “an
independent establishment of the executive branch of the Government of the United States.” 39
U.S.C. § 201.

114.  Second, the PRA created a board of governors, consisting of 11 members, to
oversee the exercise of the Postal Service’s power. 39 U.S.C. § 202(a). The President appoints
nine of those governors with the advice and consent of the Senate. 1d. Those nine appoint the
tenth governor, who serves as the Postmaster General. 1d. § 202(c). Those ten appoint the
eleventh governor, who serves as the Deputy Postmaster General. Id. § 202(d).

115.  Third, the PRA created the Postal Rate Commission—now called the Postal
Regulatory Commission—as another “independent establishment of the executive branch of the
Government of the United States.” 39 U.S.C. § 501.° The Commission has five presidentially

appointed members, all to “be chosen solely on the basis of their technical qualifications,

® The sections of the PRA that created the Commission were initially codified at 39
U.S.C. 88 3601-3604. In 2006, Congress transferred and modified certain provisions relating to
the Postal Service, including those that established the Commission. Pub. L. No. 109-435, 120
Stat. 3198, 3238 (2006).
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professional standing, and demonstrated expertise in economics, accounting, law, or public
administration.” Id. § 502.

116. The Commission has numerous responsibilities set forth in the PRA and the
Postal Accountability and Enhancement Act. See Pub. L. No. 109-435, 120 Stat. 3198 (2006).
Among them, anytime “the Postal Service determines that there should be a change in the nature
of postal services which will generally affect service on a nationwide or substantially nationwide
basis” it must first “submit a proposal, within a reasonable time prior to the effective date of such
proposal, to the Postal Regulatory Commission requesting an advisory opinion on the change.”
39 U.S.C. 8 3661(b). Before the Commission issues an advisory opinion, it must hold a hearing
on the record. Id. § 3661(c). The public is entitled to submit comments in proceedings before the
Commission. 39 C.F.R. § 3010.140.

117.  Prior to certain organizational changes implemented on August 7, 2020, the Postal
Service maintained a headquarters and a field office structure composed of seven area offices
(Eastern, Northeastern, Capital Metro, Great Lakes, Pacific, Southern, and Western), which
themselves contained a total of 67 district offices that oversaw approximately 31,000 facilities.
Post offices, branches, carrier stations, mail processing and distribution centers, network
distribution centers, and other postal service facilities within a district reported up to the district
office, which in turn reported up to the area office. District offices were responsible for
implementing national policy and procedures within their districts.

118. Following operational changes implemented on August 7, 2020, retail and
delivery operations are now divided into four areas (Atlantic, Southern, Central, and Western

Pacific) and mail processing is divided into two areas (Eastern and Western).
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Postal Service Operations

119. The Postal Service has formally adopted several classes of mail, including First-
Class Mail and Marketing Mail, which are transported with different delivery standards and with
different postage rates.

120. The Postal Service also offers Business Reply Mail, which enables the sender to
provide a recipient with a prepaid method for replying to a mailing. Mail sent with a Business
Reply Mail envelope is often not postmarked.

121. The processing and delivery of mail in the Postal Service network is a highly
integrated and complex system through which an average of 470 million mailpieces move every
day.

122. The Postal Service operates on a 24-hour clock, and every step of the mail
processing and delivery stream leads into the next.

123.  The majority of incoming mail—including letters, flats, and parcels—is processed
overnight by postal workers and mail handlers at mail processing facilities, otherwise known as
plants. Processing mail involves applying a postmark and sorting and arranging the mail for
transportation and delivery. Most mail processing is now automated, with processing machines
ultimately sorting the vast majority of mail into “delivery point sequence,” i.e., into the delivery
order that will be used by the letter carrier on her route. Processed mail is dispatched in trucks
from the plants in the very early morning (often 5 or 6 a.m.), where it travels either to non-local
destinations for further processing or to delivery units (e.g., a post office or carrier station) for
delivery to local destinations.

124.  Processed mail ready for delivery normally arrives at the delivery unit in the

morning (often 8 or 9 a.m.), where any final sequencing is carried out by clerks and letter
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carriers. Carriers deliver the processed mail and collect new mail on foot or by vehicle in a
prescribed area during general business hours (i.e., between approximately 9 a.m. and 6 p.m.). In
the evening, mail collected by carriers on their routes and mail collected by clerks at post offices
is sent from the delivery unit by truck to the processing plant; this process is known as the final
dispatch of value. When the collected mail arrives at the processing plant, the cycle begins again.

125. Because the Postal Service has long embraced a philosophy that every piece of
mail goes out of the plant or delivery unit every day, regardless of conditions, overtime is
necessary. If a tray of mail is not ready when the truck is scheduled to depart the processing
plant, the truck would ordinarily wait. Likewise, if the processed mail has not arrived at the
delivery unit when the carrier arrives for work, the carrier would ordinarily wait for the mail to
arrive before departing on her route. If additional mail arrives while the carrier is out on her route
or if that day’s mail was too much to carry in one trip, the carrier would ordinarily make a
second trip to ensure every piece was delivered that day.

126. For the last decade, the Postal Service has experienced a decline in letter mail but
an increase in parcels. Parcels can be bulkier and heavier and may require additional time to
process and deliver. Recently, COVID-19 has caused a spike in parcels as Americans spend
more time at home and avoid going out.

127. COVID-19 has caused staffing shortages at USPS and exacerbated the use of
overtime, especially among letter carriers. If a letter carrier is sick, quarantining, dealing with the
absence of child care, or otherwise unable to complete her route, then another carrier would need

to work on an off-shift to ensure that the mail is delivered.
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1V. Role of USPS in Ensuring Free and Fair Elections

128.  Over the past several decades, voting by mail has steadily expanded nationwide.
In 1996, 7.8 percent of Americans mailed in their votes; in 2016, 20.9 percent did.'° Today,
every state offers some form of voting by mail.

129. A growing number of states conduct all-mail elections, in which every registered
voter is mailed a ballot. Oregon conducted the first presidential election completely by mail in
2000.*! Washington allowed counties to hold all-mail elections in 2005; by 2011, after 38 of 39
counties were conducting all-mail elections, the Washington Legislature implemented mail-in
voting statewide.? In Utah, jurisdictions have been permitted to conduct elections by mail since
2012; all jurisdictions have done so since 2019.* Colorado has been sending all voters mail-in
ballots since 2013 and Hawai‘i will be conducting elections entirely by mail for the first time in

2020.% In response to the national health crisis caused by the COVID-19 pandemic, four

19 pew Research Center, Share of voters casting ballots by mail has steadily risen since
1996 (June 23, 2020), https://www.pewresearch.org/fact-tank/2020/06/24/as-states-move-to-
expand-the-practice-relatively-few-americans-have-voted-by-mail/ft_2020-06-24 votebymail_
01/.

13, Edward Moreno, Here’s where your state stands on mail-in voting, The Hill (June 9,
2020), https://thehill.com/homenews/state-watch/501577-heres-where-your-state-stands-on-mail-
in-voting.

12 Wash. Sec’y of State, Washington Vote-By-Mail Fact Sheet, https://www.sos.
wa.gov/_assets/elections/wa_vbm.pdf.

3 Nat’l Conf. of State Legislatures, Voting Outside the Polling Place: Absentee, All-Mail
and other Voting at Home Options (July 10, 2020), https://www.ncsl.org/research/elections-and-
campaigns/absentee-and-early-voting.aspx.

4 Moreno, supra note 11.
13 Nat’l Conf. of State Legislatures, supra note 13.
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additional states—California, New Jersey, Nevada, and Vermont—and the District of Columbia
adopted laws that will automatically mail ballots to all eligible registered voters.*®

130. An additional 28 states allow voters to vote by mail without an excuse. Six others
allow voters to cite the COVID-19 pandemic to vote by mail. And in seven other states, voters
may request a mail-in ballot if they will not be able to vote in person on the day of the election.’

131. To accommodate the widespread adoption of mail-in balloting, USPS has in
recent years adopted a number of policies and procedures to ensure the speedy and efficient
processing of “Election Mail.”

132. “Election Mail” is a term of art within USPS, used to describe any item mailed to
or from authorized election officials that enables citizens to participate in the voting process,
such as balloting materials, voter registration cards, absentee ballot applications, and polling
place notifications.

133. The Postal Service has traditionally given Election Mail its highest priority,
regardless of the class of mail.

134. Inan August 14, 2008, Postal Bulletin (PB 22239), the Postal Service stated that
it “stands ready to do everything it can to make sure voters experience a smooth, well-organized
process—one that provides them with the highest levels of trust and confidence when they cast
their ballots by mail.” It was “critical” that “Postal Service employees be ready to provide

reliable service and delivery for this very important and time-sensitive mail,” which “must be

16 Kate Rabinowitz & Brittany Renee Mayes, At least 77% of American voters can cast
ballots by mail in the fall, Wash. Post. (last updated Aug. 14, 2020), https://www.
washingtonpost.com/graphics/2020/politics/vote-by-mail-states/; Juliette Love, et al., Where
Americans Can Vote by Mail in the 2020 Elections, N.Y. Times (last updated Aug. 14, 2020)
https://www.nytimes.com/interactive/2020/08/11/us/politics/vote-by-mail-us-states.html.

17 See supra note 16.
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handled promptly and receive equal care and attention.” The Bulletin reminded employees that
“Iw]illful delay of absentee balloting material or other election material is a violation of policy,
ethics, and law.”

135. InalJuly 26, 2012, Postal Bulletin (PB 22342), the Postal Service stated that in the
lead up to the November 2012 election, “Vote-by-Mail ballots and other mail prepared by
election officials will be entering the mailstream” and “Postal Service employees need to watch
for this important time-sensitive mail and do their part to ensure each mailing receives the
highest level of service.” The Bulletin provided detailed standard operating procedures for the
acceptance of Election Mail. The Bulletin also explained that the Postal Service would suspend
its network consolidations from September through December 2012 “[d]ue to the volume of
high-priority mail predicted for the election as well as the holiday mailing seasons.”

136. In 2016, the Postal Service began providing an Election Mail communications
plan in multiple issues of the Postal Bulletin. (PB 22437, 22443, 22449).

137. Ina September 1, 2016, Postal Bulletin (PB 22449), the Postal Service
acknowledged that the “U.S. Mail is an important part of the U.S. election process.” It reminded
employees that in the lead up to the November 2016 election, “Vote-by-Mail ballots and other
mail prepared by election officials will be entering the mailstream” and “Postal Service
employees need to watch for this important time-sensitive mail and do their part to ensure each
mailing receives the highest level of service.” In response to concerns that “changes in delivery
standards could require additional time for Election Mail” to reach voters, the Postal Service
announced that “plans [were] in place from coast to coast to ensure the timely receipt,

processing, and delivery of election and political mail.”
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138. Among the key objectives of USPS’s Election Mail communications plan for
2016 were to “[a]ssure election officials that ballots will be handled correctly” and “[i]ncrease
attentiveness among employees that when they encounter official Election Mail . . . to always
handle it promptly and provide it with equal care and attention.” Among the key messages was
that “the Postal Service can be trusted to deliver ballots in a timely manner.” Because the Postal
Service had made service standard changes in the last year, “Postal Service representatives
[were] working closely with local and federal election officials to address and alleviate any
concerns.”

139. The Department has so far issued three Postal Bulletins that address Election Mail
ahead of the November 2020 general election. (PB 22539, 22546, 22551).

140. Inits July 30, 2020, Postal Bulletin (PB 22551), the Postal Service expressed its
commitment “to fulfilling its role in the electoral process for those public policy makers who
chose to use our organization as a part of their election system.” It acknowledged that “voting by
mail is increasing in popularity across broad segments of the American electorate, and the
Coronavirus (COVID-19) pandemic has accelerated this trend.” The Postal Service indicated that
it expected more than a quarter of all voters to cast ballots by mail in light of recent changes
related to COVID-19.

141.  Among the key objectives of its Election Mail plan for 2020 are to “[i]nform
election officials that ballots will be delivered according to USPS® service standards” and
“[e]nsure Postal Service employees know that they must always promptly and efficiently handle
Election Mail . . . with equal care and attention.” Among the key messages is that “[cJustomers

can trust the Postal Service to deliver their mailed ballots in a timely manner.”
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142.  Due to the importance of Election Mail, the Postal Service has historically
delivered ballots even if they lack sufficient postage.

143.  For example, an August 14, 2008, Postal Bulletin (PB 22239) stated that: “It is
critical that this mail is handled correctly to avoid any negative impact on election results or the
Postal Service. Employees need to be aware that absentee balloting materials are handled
differently than other unpaid or short-paid mailpieces. ABSENTEE BALLOTING
MATERIALS ARE NOT TO BE RETURNED FOR ADDITIONAL POSTAGE OR
DETAINED! The postage is collected from the election office. Any delay of absentee ballots is
a violation of Postal Service policy” (emphasis in original).

144, Likewise, in its July 26, 2012, Postal Bulletin (PB 22342), the Postal Service
stated that “short-paid and unpaid absentee balloting materials must never be returned to the
voter for additional postage. Postage is collected from the election office upon delivery or at a
later date.”

145.  On April 22, 2020, Postal Service spokesperson Martha Johnson reaffirmed that it
“is the postal service’s policy not to delay the delivery of completed absentee or vote-by-mail
ballots even if no postage has been affixed or if the postage is insufficient.”

146. The Postal Service has developed the Official Election Mail logo, a unique
registered trademark “used on any mailpiece created by an election official that is mailed to or
from a citizen of the United States for the purpose of participating in the voting process.” Use of
the logo “serves to identify Official Election Mail for Postal Service workers and distinguish it
from the thousands of other mailpieces that are processed daily.” The Postal Service issues

Publication 631 to aid state and local election officials in using the logo.
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147. The Postal Service also issues Publication 632, which provides state and local
election officials with guidance on how to send Election Mail. The Postal Service has issued
Publication 632 since at least September 2005.

148. In November 2007, the Postal Service developed the green Tag 191 to provide
greater visibility to ballot mail during Postal Service handling. Election officials can use Tag 191
to identify trays and sacks of ballot mail destined for either domestic or international addresses.
Tag 191 is not used for all Election Mail; instead it helps identify only actual ballots.

149.  As part of its priority treatment of Election Mail, the Postal Service has
historically delivered Election Mail at First-Class Mail delivery standards regardless of the class
of mail used.

150. Inits audit of the 2018 elections, the Postal Service Office of Inspector General
(OIG) concluded, based on interviews with management at audited mail facilities, that Election
Mail is generally handled as First-Class Mail. OIG found that 95.6 percent of Election Mail in
2018 met the 1-3 day service standard for First-Class Mail.

151.  The highest performing mail facilities audited by OIG took affirmative steps to
ensure that Election Mail be given priority attention, including: having personnel separate and
identify Election Mail from other mail in the facility and facilitating timely and frequent
communications with all levels of plant staff about policies and procedures for Election Mail.

152.  The 2018 audit recommended Postal Service management take several key steps
to ensure timely delivery of Election Mail, which “is necessary to ensure the integrity of the U.S.
election process.” These steps included ensuring “sufficient mail processing staff are assigned to

appropriately process peak” Election Mail volume.
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V. The Administration’s Efforts to Undermine Voting by Mail

President Trump’s Campaign Against Mail-in Voting

153.  In November 2017, President Trump appointed Robert M. Duncan to the Postal
Service Board of Governors; he was confirmed by the Senate the following year and currently
serves as the Board’s Chairman.

154.  Duncan had previously served as Chairman of the Republican National
Committee (RNC) from 2007 to 2009. His official USPS biography states, “As RNC Chairman,
he raised an unprecedented $428 million and grew the donor base to 1.8 million — more donors
than at any time in RNC history.”*?

155.  In May 2020, the Board of Governors selected Louis DeJoy to serve as the 75th
Postmaster General and Chief Executive Officer. DeJoy had no prior experience working at the
Postal Service. He began serving as Postmaster General on June 15, 2020.

156. Deloy, a longtime Republican fundraiser, had donated more than $1.2 million to
the Trump Victory Fund, millions more to Republican organizations and candidates, and, at the
time of his appointment, was overseeing fundraising for the 2020 Republican National
Convention." DeJoy also continues to own at least $30 million in USPS competitor XPO and

stock options in Amazon.?

18 USPS, Postal Leadership: Robert M. Duncan (last updated Dec. 2019), https://about.
usps.com/who/leadership/board-governors/robert-duncan.htm.

19 Brian Naylor, New Postmaster General Is Top GOP Fundraiser, NPR (May 7, 2020),
https://www.npr.org/2020/05/07/851976464/new-postmaster-general-is-top-gop-fundraiser.

20 Marshall Cohen, Financial disclosures reveal postmaster general’s business
entanglements and likely conflicts of interest, experts say, CNN (Aug. 12, 2020), https://
www.cnn.com/2020/08/12/politics/postal-service-dejoy-conflicts-amazon-trades-xpo-
stake/index.html.
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157.  Shortly before DeJoy’s appointment, President Trump began a campaign of false
claims about mail-in voting, alleging repeatedly that it is vulnerable to widespread fraud.

158.  During this time, President Trump has made the following false and
unsubstantiated statements regarding mail-in voting:

a. On March 30, 2020, the President stated that he was opposed to a bill that
would reform voting by mail because the bill would have allowed for “levels
of voting that if you’d ever agreed to it, you’d never have a Republican
elected in this country again.”*

b. On April 11, 2020, the President tweeted, “Mail in ballots substantially
increases the risk of crime and VOTER FRAUD!"?

c. On May 24, 2020, the President tweeted, “The United States cannot have all
Mail In Ballots. It will be the greatest Rigged Election in history. People grab
them from mailboxes, print thousands of forgeries and “force’ people to sign.
Also, forge names. Some absentee OK, when necessary. Trying to use Covid
for this Scam!”?

d. On May 28, 2020, the President tweeted, “MAIL-IN VOTING WILL LEAD

TO MASSIVE FRAUD AND ABUSE. IT WILL ALSO LEAD TO THE

21 sam Levine, Trump says Republicans would ‘never’ be elected again if it was easier to
vote, The Guardian (Mar. 30, 2020), https://www.theguardian.com/us-news/2020/mar/30/trump-
republican-party-voting-reform-coronavirus.

%2 Donald J. Trump (@realDonaldTrump), Twitter (Apr. 11, 2020, 8:29 p.m.),
https://twitter.com/realDonald Trump/status/1249132374547464193.

% Donald J. Trump (@realDonaldTrump), Twitter (May 24, 2020, 10:08 a.m.),
https://twitter.com/realDonald Trump/status/1264558926021959680.
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END OF OUR GREAT REPUBLICAN PARTY. WE CAN NEVER LET
THIS TRAGEDY BEFALL OUR NATION . ...

e. OnJune 22, 2020, the President tweeted, “RIGGED 2020 ELECTION:
MILLIONS OF MAIL-IN BALLOTS WILL BE PRINTED BY FOREIGN
COUNTRIES, AND OTHERS. IT WILL BE THE SCANDAL OF OUR
TIMES!"®

f. Also on June 22, 2020, the President tweeted, “Because of MAIL-IN
BALLOTS, 2020 will be the most RIGGED election in our nations [sic]
history — unless this stupidity is ended. We voted during World War One &
World War Two with no problem but now they are using Covid in order to
cheat by using Mail-Ins!”?

g. OnJune 28, 2020, the President tweeted, “Absentee Ballots are fine. A person
has to go through a process to get and use them. Mail-In Voting, on the other
hand, will lead to the most corrupt Election is [sic] USA history. Bad things
happen with Mail-Ins. Just look at Special Election in Patterson, N.J. 19% of

Ballots a FRAUD!"?’

2 Donald J. Trump (@realDonaldTrump), Twitter (May 28, 2020, 9:00 p.m.),
https://twitter.com/realDonald Trump/status/1266172570983940101.

% Donald J. Trump (@realDonaldTrump), Twitter (June 22, 2020, 7:16 a.m.),
https://twitter.com/realDonald Trump/status/1275024974579982336.

?® Donald J. Trump (@realDonaldTrump), Twitter (June 22, 2020, 9:45 a.m.),
https://twitter.com/realDonald Trump/status/1275062328971497472.

%" Donald J. Trump (@realDonaldTrump), Twitter (June 28, 2020, 10:30 p.m.),
https://twitter.com/realDonald Trump/status/1277429217190428673.
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h. OnJuly 21, 2020, the President tweeted, “Mail-In VVoting, unless changed by
the courts, will lead to the most CORRUPT ELECTION in our Nation’s
History! #RIGGEDELECTION.”®

i.  OnJuly 30, 2020, the President tweeted, “Mail-In VVoting is already proving to
be a catastrophic disaster. Even testing areas are way off. The Dems talk of
foreign influence in voting, but they know that Mail-In Voting is an easy way
for foreign countries to enter the race. Even beyond that, there’s no accurate
count!”®

J. On August 4, 2020, the President tweeted, “Whether you call it VVote by Mail
or Absentee Voting, in Florida the election system is Safe and Secure, Tried
and True. Florida’s Voting system has been cleaned up (we defeated
Democrats attempts at change), so in Florida | encourage all to request a
Ballot & Vote by Mail! #MAGA."*°

k. On August 5, 2020, the President tweeted, “Nevada has ZERO infrastructure

for Mail-In Voting. It will be a corrupt disaster if not ended by the Courts. It

will take months, or years, to figure out. Florida has built a great

%8 Donald J. Trump (@realDonaldTrump), Twitter (July 21, 2020, 7:41 a.m.),
https://twitter.com/realDonald Trump/status/1285540318503407622.

2 Donald J. Trump (@realDonaldTrump), Twitter (July 30, 2020, 8:10 a.m.),
https://twitter.com/realDonald Trump/status/1288809157722877952.

% Donald J. Trump (@realDonaldTrump), Twitter (Aug. 4, 2020, 12:55 p.m.),
https://twitter.com/realDonald Trump/status/1290692768675901440.
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infrastructure, over years, with two great Republican Governors. Florida, send

in your Ballots!”*

I.  On August 15, 2020, the President tweeted, “The honorable thing to do is drop
the Mail-In Scam before it is too late! Absentee Ballots, like they have in
Florida, are good!”*?

m. On August 17, 2020, the President tweeted, “Some states use ‘drop boxes’ for
the collection of Universal Mail-In Ballots. So who is going to “collect’ the
Ballots, and what might be done to them prior to tabulation? A Rigged
Election? So bad for our Country. Only Absentee Ballots acceptable!”*?

n. On August 20, 2020, the President tweeted, “The Democrats are demanding
Mail-In Ballots because the enthusiasm meter for Slow Joe Biden is the lowest
in recorded history, and they are concerned that very few people will turn out
to vote. Instead, they will search & find people, then “harvest” & return
Ballots. Not fair!”*

0. On August 20, 2020, the President tweeted, “They are sending out 51,000,000

Ballots to people who haven’t even requested a Ballot. Many of those people

3! Donald J. Trump (@realDonaldTrump), Twitter (Aug. 5, 2020, 7:08 a.m.),
https://twitter.com/realDonald Trump/status/1290967953542909952.

% Donald J. Trump (@realDonaldTrump), Twitter (Aug. 15, 2020, 4:24 p.m.),
https://twitter.com/realDonald Trump/status/1294731591030378497.

% Donald J. Trump (@realDonaldTrump), Twitter (Aug. 17, 2020, 11:40 a.m.),
https://twitter.com/realDonald Trump/status/1295385113862090753.

% Donald J. Trump (@realDonaldTrump), Twitter (Aug. 20, 2020, 7:57 p.m.),
https://twitter.com/realDonald Trump/status/1296597150181330944.
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don’t even exist. They are trying to STEAL this election. This should not be
allowed!”®

159.  During this period, the Trump Campaign or the RNC filed a number of lawsuits
against states that allow for voting by mail, including Pennsylvania and California. On June 19,
2020, President Trump said about his election prospects that, “My biggest risk is that we don’t
win lawsuits” and “We have many lawsuits going all over. And if we don’t win those lawsuits, |
think—I think it puts the election at risk.”

160. On August 13, 2020, during a television interview, President Trump explained
that he opposed additional funding for the Postal Service because he wanted to prevent expanded
mail-in voting: “Now they need that money in order to have the post office work so it can take
all of these millions and millions of ballots. Now, in the meantime, they aren’t getting there. By
the way, those are just two items. But if they don’t get those two items, that means you can’t
have universal mail-in voting because they’re not equipped to have it.”%’

Changes to Postal Operations

161. Inearly July 2020, at the direction of Postmaster General DeJoy, the Postal

Service instituted several operational changes affecting how mail is transported.

162. These operational changes altered “the nature of postal services” and “affect[ed]

service on a nationwide or substantially nationwide basis.” 39 U.S.C. § 3661(b).

% Donald J. Trump (@realDonaldTrump), Twitter (Aug. 20, 2020, 8:15 p.m.),
https://twitter.com/realDonald Trump/status/1296601698891374593.

% Christina A. Cassidy & Nicholas Riccardi, Trump: Mail-in voting presents ‘biggest
risk’ to reelection, AP News (June 19, 2020), https://apnews.com/419b8fc1a387e4f85a914296
51c59h76.

%" Barbara Sprunt & Alana Wise, Trump Opposes Postal Service Funding But Says He’d
Sign Bill Including It, NPR (Aug. 13, 2020), https://www.npr.org/2020/08/13/902109991/trump-
admits-to-opposing-funding-for-postal-service-to-block-more-voting-by-mail.
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163. At the direction of DeJoy, the Postal Service instituted these operational changes
immediately and on a nationwide basis without first obtaining an advisory opinion from the
Postal Regulatory Commission.

164. Two documents prepared by Postal Service employees reflect these operational
changes. The first, a document titled “Mandatory Stand-Up Talk: All Employees” was dated July
10, 2020 (the “July 10 Stand-Up Talk,” Ex. A). The second, a PowerPoint presentation entitled
“PMGs [Postmaster General’s] expectations and plans” (the “July PPT,” Ex. B) was prepared at
around the same time.

165.  “Stand-Up Talks” are a widely used means of providing postal employees with
information about changes or updates in Postal Service policies and procedures. Postmasters and
supervisors are expected to communicate the contents of a “Stand-Up Talk” to the relevant
employees at the beginning of their shift. The relevant employees are then expected to abide by
those policies and procedures.

166. The July 10 Stand-Up Talk states that it must be provided to “all employees” and
that “[e]very single employee will receive this information, no matter what job they perform][.]”
Out of a need to make “immediate, lasting, and impactful changes,” the July 10 Stand-Up Talk
ordered an “operational pivot” targeted at the transportation of mail. It provides specific
examples of “transportation changes being implemented immediately (today).” These changes
included:

a. “All trips will depart on time (Network, Plant and Delivery); late trips are no
longer authorized or accepted.”
b. “Extra trips are no longer authorized or accepted.”

c. “Carriers must begin on time, leave for the street on time, and return on time.”
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d. *“Carriers must make the final dispatch of value; no additional transportation
will be authorized to dispatch mail to the Plant after the intended dispatch.”

167. The functional result of these operational changes is that mail can be delayed at
multiple places in the mailstream. If processed mail is not ready when the truck is scheduled to
leave the processing plant, then that mail is left behind for the day. If the truck is delayed on its
way to the delivery unit, then the carrier must leave on her route at her start time without that
day’s mail. If the carrier is unable to deliver all of that day’s mail before her return time, then she
must return to the delivery unit with that mail undelivered and any new mail uncollected. If the
mail carrier did not depart with all of that day’s mail—for example, because it was too much to
carry or because additional mail arrived after she left—then that carrier cannot make extra trips
and that mail remains in the delivery unit overnight. And if the carrier returns to the delivery unit
after the truck has returned to the plant, then any new mail collected that day remains at the
delivery unit overnight and will not be sent to the plant until the following day.

168. The July 10 Stand-Up Talk acknowledges that as a result of the changes, postal
employees will see mail “left behind” and “on the workroom floor or docks” of processing
plants. The Stand-Up Talk acknowledges that these consequences are “not typical.”

169. The July 10 Stand-Up Talk estimated that the changes implemented would result
in around $200 million in reduced expenses. For Fiscal Year 2019, the Postal Service reported
operating revenue of $71.1 billion and operating expenses of $79.9 billion.

170. Intwo July 22, 2020, letters to members of Congress (Ex. C), General Counsel
Thomas Marshall confirmed that the Postal Service is “taking immediate steps to increase

operational efficiency,” including by “running operations on-time and on-schedule.”
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171. Inan August 6, 2020, letter to members of Congress (Ex. D), Postal Service Chief
Operating Officer David Williams confirmed that the Postal Service has taken “immediate steps”
focused on “improving our transportation efficiency,” including “working to eliminate extra and
late trips.” He also stated that the Postal Service was working to reduce “unnecessary” and
“unauthorized” overtime and that “operational managers must ensure that overtime is earned as
the result of unexpected volume or other factors pursuant to our normal overtime analysis before
it is approved.”

172.  Similarly, DeJoy’s opening remarks for a Board of Governors meeting on August
7, 2020 (Ex. E), confirm that the Postal Service had taken “immediate steps” focused on
“running our operations on time and on schedule, and by not incurring unnecessary overtime or
other costs.”

173. Inan August 11, 2020, letter to Congresswoman Carolyn Maloney (Ex. F),
Marshall confirmed that the Postal Service had taken “immediate steps” focused on “improving
our transportation efficiency,” including “working to eliminate extra and late trips.” He also
stated that the Postal Service was working to reduce “unnecessary” and “unauthorized” overtime
and that “operational managers must ensure that overtime is earned as the result of unexpected
volume or other factors pursuant to our normal overtime analysis before it is approved.”

174. Inan internal memo from August 13, 2020 (Ex. G), Deloy stated that the Postal
Service “must make a number of significant changes,” including “re-establish[ing] fundamental
operating principles and then adher[ing] to them and run[ning] on time.” He confirmed that he
“began those efforts right away.” As a result, he noted that the Postal Service now had an “on-
time dispatch schedule” of “97.3 percent, up from 89.8 percent” and had “reduced extra trips by

71 percent.”
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175.  On August 18, 2020, DeJoy issued a public statement (Ex. H). To “avoid even the
appearance of any impact on election mail,” he suspended several “initiatives” until “after the
[November 2020] election is concluded.” DeJoy did not state that these initiatives would be
revoked, nor did he state how the Postal Service would operationalize the rollback of these
unspecified suspended initiatives.

176. DelJoy characterized the suspended initiatives as “longstanding operational
initiatives” that “predate[d] [his] arrival at the Postal Service.” He did not otherwise specify
which initiatives would be suspended.

177. DeJoy also stated that:

a. “Retail hours at Post Offices will not change.”

b. “Mail processing equipment and blue collection boxes will remain where they
are.”

c. “No mail processing facilities will be closed.”

d. “[O]vertime has, and will continue to be, approved as needed.”

178. In the statement, DeJoy did not address the operational changes instituted at his
direction in early July 2020, including the elimination of late and extra trips or the requirement
that carriers adhere to rigid schedules.

179. On August 20, 2020, the Washington Post reported that DeJoy intends to make
“far more sweeping changes to the U.S. Postal Service than previously disclosed,” including

requiring States to pay First-Class postage for ballots in the future.®

% Jacob Bogage, et al., Postmaster general eyes aggressive changes at Postal Service
after election, Wash. Post (Aug. 20, 2020), https://www.washingtonpost.com/business/2020/08/
20/us-postal-service-louis-dejoyy/.
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VII. Impact of Service Changes on Mail Delivery

180. In his August 13, 2020, memo, DeJoy acknowledged that the recent changes had
had an effect on service, stating that “this transformative initiative has had unintended
consequences that impacted our overall service levels.”

181.  Since July 2020, there has been widespread reporting by the news media on
changes in Postal Service operations and significant delays in mail delivery across the nation.

182. Because late trips and extra trips are now prohibited, including in Plaintiff States,
mail has been left behind at processing plants and delivery units. Because letter carriers
throughout the country, including in Plaintiff States, have been ordered to depart for their routes
at set times, even if the processed mail has not yet arrived, and then to return at set times, even if
all mail has not yet been delivered, carriers have been forced to leave mail undelivered. And
because workers are not allowed to spend sufficient time processing and delivering the mail, the
mail piled up, leading to greater delays.*

183. Insome areas, substitute workers are not being assigned when another worker is
out, for reasons such as contracting COVID-19. While failing to assign substitute workers, USPS

is simultaneously experiencing increased package volume.*

% E.g., Michael Sainato, Postmaster general’s changes causing mail delays, USPS
workers say, The Guardian (Aug. 16, 2020), https://www.theguardian.com/business/2020/
aug/16/usps-mail-delays-postmaster-general-changes-workers; James Doubek, Postal Workers
Decry Changes And Cost-Cutting Measures, KUOW (Aug. 11, 2020), https://kuow.org/
stories/postal-workers-decry-changes-and-cost-cutting-measures.

“0 E g., Ellie Rushing, Mail delays are frustrating Philly residents, and a short-staffed
Postal Service is struggling to keep up, Phila. Inquirer (Aug. 2, 2020), https://www.inquirer.
com/news/philadelphia/usps-tracking-in-transit-late-mail-delivery-philadelphia-packages-postal-
service-20200802.html; Peter Hall, Does the mail seem slow? You’re not imagining it, The
Morning Call (Aug. 1, 2020), https://www.mcall.com/news/pennsylvania/mc-nws-pa-usps-mail-
delivery-operations-slow-20200801-nmabfad46bc43a5mebg23xogbi-story.html.

47
78



Case 2:20-cv-04096 Document 1 Filed 08/21/20 Page 48 of 68

184. The combination of too few workers, elimination of late and extra trips, rigid
adherence to start and end times, and increased package volume is causing undelivered mail and
packages to pile up.** In places, this has left rotting food and dead animals inside mail processing
plants.*?

185. Elected officials, including officials in Plaintiff States, have received thousands of
calls about delayed mail.*®

186. The operational changes implemented by the Postal Service come as millions of
individuals nationwide are complying with stay-at-home and safer-at-home orders in response to
the COVID-19 pandemic.

187.  The Pennsylvania Department of Health, for example, recommends that

individuals have “access to several weeks of medications and supplies in case you need to stay

* E.g., Sainato, supra note 39.

“2E.g., Laura J. Nelson & Maya Lau, ‘Like Armageddon’: Rotting food, dead animals
and chaos at postal facilities amid cutbacks, L.A. Times (Aug. 20, 2020), https://www.latimes.
com/california/story/2020-08-20/usps-cutbacks-post-office-chaos; Scott Thistle, Chicks shipped
by mail are arriving dead, costing Maine farmers thousands of dollars, Sun Journal (Aug. 19,
2020), https://www.sunjournal.com/2020/08/19/dead-chick-deliveries-costing-maine-farmers-
thousands-of-dollars/.

* E.g., Ellie Rushing & Jonathan Lai, Philly mail delays are raising alarms about the
2020 election: “This is a huge problem’, Phila. Inquirer, (Aug. 6, 2020), https://www.inquirer.
com/politics/election/mail-voting-phiadelphia-post-office-delays-20200806.html; Daniel Moore,
Should the USPS run like a business? Yearslong dispute roils mail delivery ahead of 2020
elections, Pittsburgh Post-Gazette (Aug. 16, 2020), https://www.post-gazette.com/news/insight/
2020/08/16/United-States-Postal-Service-mail-delivery-2020-elections-Trump-Doyle-Kelly-
Toomey/stories/202008160025.

48
79



Case 2:20-cv-04096 Document 1 Filed 08/21/20 Page 49 of 68

home for prolonged periods of time.”** As a result, many people now rely on the mail for basic
supplies.®®

188. Consequently, delays in the mail mean that individuals are not receiving essential
items, such as medicine, paychecks, and unemployment benefits.*® In Pennsylvania, for example,
some residents are have gone three weeks without packages and letters that would otherwise
deliver medication, paychecks, and bills.*’ Customers across southern Maine have experienced
delays on as many as 65,000 pieces of mail. Delaware state agencies have reported significant
delays in the delivery of important mail, such as checks from the State Pension Office and EBT
cards being delivered to recipients. In North Carolina, there have been sustained reports of late
delivery—nby at least two weeks—of mail and packages, including mail and packages that small
businesses depend on and medicines for those in rural communities.*® In California, one 77-year
old resident with asthma complained of not receiving her inhaler for three weeks in the mail,
despite it usually only taking three to five days.*® Another California resident reported that it

recently took nine days for a letter with First-Class postage to be delivered from San Diego to

* Pennsylvania Dep’t of Health, COVID-19 Information for At Risk Individuals (last
updated May 12, 2020), https://www.health.pa.gov/topics/disease/coronavirus/Pages/Guidance/
At-Risk-Individuals.aspx.

* E.g., Julie Zauzmer, Amid national Postal Service crisis, D.C. area residents struggle
without consistent mail, Wash. Post (Aug. 15, 2020), https://www.washingtonpost.com/dc-md-
va/2020/08/15/amid-national-postal-service-crisis-dc-area-residents-struggle-without-consistent-
mail/.

“® E.g., Zauzmer, supra note 45.
*" See supra note 43.

8 Michelle Wolf, Mail delays hurting local small business owners, MyFox8 (Aug. 9,
2020), https://myfox8.com/news/mail-delays-hurting-local-small-business-owners/.

* Kate Irby, US Postal Service suspending cuts — but will it help Californians?
Sacramento Bee (Aug. 18, 2020), https://www.sacbee.com/news/local/article245050900.html.
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San Jose.”® One California resident living in a rural area reported that she did not receive any
mail for a month, and ended up receiving two sets of bills in one day.>* California residents are
incurring late-penalties because they have not received bills, and therefore cannot pay bills on
time.>?

189. Many Native American tribes in California depend solely on USPS to send and
receive mail. Tribes are required to submit in writing to request to be notified of proposed
projects within an area that is traditionally and culturally affiliated. Tribes must respond in
writing within 30 days of receipt of the formal notification and request consultation on the
proposed project. Without this request, there is no requirement that an organization
implementing a proposed project engage in tribal consultation for the protection of Native
American burials and cultural resources. USPS delays will increase missed deadlines and
responses to lead agencies for the protection on Native American burials and cultural resources.

190. USPS delays deprive people of important prescription medication. Veterans and
VA staff told members of the Senate Committee on Veterans’ Affairs that medications “are often
taking weeks to be delivered and causing veterans to miss doses of vital medications.”>* One

postal worker reported that a pharmaceutical company had complained that there were delays in

% Emily Deruy, Q&A: What does the Postal Service kerfuffle mean for California
voters?, The Mercury News (Aug. 18, 2020), https://www.mercurynews.com/2020/08/18/ga-what-
does-the-postal-service-kerfuffle-mean-for-california-voters/.

> Kate Cimini, Late deliveries, missing mail: Hundreds of Salinas residents want
answers from USPS, Salinas Californian (July 22, 2020), https://www.thecalifornian.com/story/
news/2020/07/22/rural-california-residents-take-issue-u-s-postal-service/5456022002/.

%2 Cimini, supra note 51.

%3 etter from Sen. Jon Tester, Sen. Gary Peters, and 29 other Senators to Postmaster
General Louis DeJoy (Aug.13, 2020), https://www.veterans.senate.gov/download/usps-delays.

50
81



Case 2:20-cv-04096 Document 1 Filed 08/21/20 Page 51 of 68

picking up its outgoing shipments.>* One California resident reported that his eye medications
took about 20 days to arrive from the time they were ordered from the local VA.>

191. Businesses, too, are not receiving essential payments, some going as long as two
weeks without mail.>® Small businesses in particular rely heavily on the Postal Service to ship
products and pay vendors, and delays can have an outsized impact on business reputation and
customer retention.>’ In 2019, 70 percent of businesses with fewer than 10 employees had used
USPS within the previous six months and the majority use USPS more than any other vendor.*®
In California, one business reported that customers have not received a packages shipped via
USPS for one to two weeks, when those packages were supposed to arrive within two days.>
Other businesses report that their payment checks from vendors are not arriving, forcing business
owners to incur extra costs to cancel checks and wire funds instead.?® And yet other businesses

have had to reimburse customers for products that have not arrived on time via USPS, sometimes

> Brian Naylor, Pending Postal Service Changes Could Delay Mail And Deliveries,
Advocates Warn, NPR (July 29, 2020), https://www.npr.org/2020/07/29/894799516/pending-
postal-service-changes-could-delay-mail-and-deliveries-advocates-warn.

> Rosalind Adam, et al., USPS Delays Are Causing People To Get Their Prescriptions
Late, BuzzFeed News (Aug. 17, 2020) https://www.buzzfeednews.com/article/rosalindadams/
post-office-delay-prescription-medicine.

% Zauzmer, supra note 45.

>" Samantha Masunaga, How Postal Service cutbacks have left small businesses hurting,
L.A. Times (Aug. 19, 2020), https://www.latimes.com/business/story/2020-08-19/usps-changes-
hurt-small-businesses.

%8 USPS OIG, From Home Office to Post Office: Improving Microbusiness Engagement
with the U.S. Postal Service (Sept. 4, 2019), https://www.uspsoig.gov/sites/default/files/
document-library-files/2019/RISC-WP-19-008.pdf.

% Residents Throughout SoCal Report Increase In Package Delays From USPS, CBS
Los Angeles (Aug. 15, 2020), https://losangeles.cbslocal.com/2020/08/15/residents-throughout-
socal-report-increase-in-package-delays-from-usps/.

% Masunaga, supra note 57.
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having to ship replacement products through another delivery service, which cuts into business
profits.®*

192.  State contracting and purchasing has also been impacted. The Pennsylvania
Department of General Services has received numerous complaints from vendors concerning
checks that appear to have been lost in the mail. The Department has also noticed that incoming
mail from USPS has slowed significantly; on some occasions no mail is delivered and on other
days what amounts to multiple days of mail is dropped off.

193. Mail delays have also slowed the delivery of legal documents and impeded legal
proceedings. The Pennsylvania Department of Labor reports that at least 20 hearings before the
Unemployment Compensation Review Board have been continued because the parties have not
received the hearing notices (mailed 14 days in advance) or the documents for the telephone
hearings (mailed 5 days in advance). There have also been delays in receipt of Department
determinations and referee decisions, resulting in late appeals. The Pennsylvania Office of
General Counsel’s Criminal Unit, which handles extradition and interstate rendition matters, has
experienced delays of a week to ten days in receiving extradition requests sent by USPS mail
from Pennsylvania counties.

194. California’s state agencies have been impacted by USPS delays, including various
delayed licenses, payments, job applications, exams, lease payments, unemployment claims,
equipment, hearing notices and other notices, subpoenas, personal protective equipment, and

contracts, among other critical items.

® Masunaga, supra note 57.
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VIII. Impact on the 2020 General Election

195. The effects of the Postal Service’s operational changes also come on the eve of an
election in which “an unprecedented number of people plan to vote by mail.”®

196. In late July 2020, General Counsel Marshall sent letters to 46 states and the
District of Columbia warning that the Postal Service cannot guarantee all ballots sent by mail for
the November election will arrive in time to be counted.

197. Every Plaintiff State received a tailored version of this letter (the “Marshall
Letters,” EX. I).

198. The letters explained that, under the Postal Service’s reading of several of
Plaintiff States’ election laws, “certain deadlines for requesting and casting mail-in ballots are
incongruous with the Postal Service’s delivery standards.” Marshall cautioned Plaintiff States
that any “mismatch creates a risk”—and for California, a “significant risk”—*"“that ballots
requested near the deadline under state law will not be returned by mail in time to be counted
under your laws as we understand them.”

199. Marshall explained that “most domestic First-Class Mail is delivered 2-5 days
after it is received by the Postal Service, and most domestic Marketing Mail is delivered 3-10
days after it is received.”

200.  Marshall recommended “that election officials use First-Class Mail to transmit
blank ballots and allow 1 week for delivery to voters.” If election officials use Marketing Mail, it

“will result in slower delivery times and will increase the risk that voters will not receive their

ballots in time to return them by mail.”

62 Zauzmer, supra note 45.
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201. The Marshall Letters did not reference or reaffirm any of the Postal Service’s
longstanding practices and policies of treating Election Mail with the highest priority and
providing Election Mail with First-Class Mail delivery standards.

202. The Marshall Letters assumed that the Postal Service was operating pursuant to its
normal delivery standards. The letters did not reference the operational changes instituted in
early July 2020 that have significantly undermined the Postal Service’s ability to meet its normal
delivery standards.

203.  For the November 2020 general election, Pennsylvania, Delaware, and Maine
require ballots to be received on or before Election Day to be counted. North Carolina requires
ballots to be received on or before Election Day, or postmarked on or before Election Day and
received by November 6. Massachusetts, the District of Columbia, and California require ballots
to be postmarked on or before Election Day and received by November 6, November 13, and
November 20, respectively.

204. In response to the Marshall Letter, Pennsylvania requested the Pennsylvania
Supreme Court to order that mail ballots be counted as long as they are received by the Friday
after Election Day and postmarked on or before Election Day.®

205. Inresponse to USPS delays and President Trump’s remarks, voters have reported
that they “have great fear they [their] vote won’t count” because they are “not sure if [they] can

trust the mail right now.”®* Voters who have experienced mail delays, “will definitely vote” but

% Jonathan Lai & Ellie Rushing, USPS says Pennsylvania mail ballots may not be
delivered on time, and state warns of ‘overwhelming’ risk to voters, Phila. Inquirer (updated
Aug. 16, 2020), https://www.inquirer.com/politics/election/pennsylvania-mail-voting-deadlines-
post-office-lawsuit-20200813.html.

® Irby, supra note 49.
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will not “use the mail for it because of the delays.”® These voters are making plans to “go in

person to make sure [they’re] counted,”®

which poses the risk of exposure to COVID-19.
California’s Secretary of State has received a significant increase in calls and inquiries from
voters concerned about the November 2020 general election and the implications of potential
USPS delays.

206. The service delays caused by Postal Service’s implementation of sweeping new
policies in the midst of a pandemic may disenfranchise voters because their ballots will not be
sent or received in time and may deter people from voting because they do not trust that their
ballot will be delivered.

207.  During the global pandemic, voting by mail is the safest method for all voters.®’
To reduce the risk of contracting COVID-19, individuals are advised to limit interactions with
other people as much as possible, including by reducing otherwise routine events, such as
visiting the pharmacy.®

208. The need to limit even routine interactions makes the option to vote by mail an
essential option for all voters, but particularly important for those who are most likely to become

severely ill.®°

® Rushing & Lai, supra note 43.
® |rby, supra note 49.

% Rushing & Lai, supra note 43; Sam Levine, Postal service changes pose threat to
voting, says former USPS deputy, The Guardian (Aug. 13, 2020), https://www.theguardian.com/
us-news/2020/aug/13/united-states-postal-service-trump-republicans.

% CDC, Coronavirus Disease 2019, Your Health, Older Adults (updated Aug. 16, 2020),
https://www.cdc.gov/coronavirus/2019-ncov/need-extra-precautions/older-adults.html.

% cDC, Coronavirus Disease 2019 (COVID-19), Your Health, People Who Are at
Increased Risk for Severe IlIness (updated June 25, 2020), https://www.cdc.gov/coronavirus/
2019-ncov/need-extra-precautions/people-at-increased-risk.html.
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209. The option to vote by mail is critically important for people over 65. Eighty
percent of deaths from COVID-19 have been adults 65 and older and the rate of hospitalizations
per 100,000 population due to COVID-19 drastically increases with age: from 27.2 for those 18-
29, 1o 136.1 for those 50-64, 198.7 for those 65-74, 329.3 for those 75-84, and 513.2 for those 85
and older.” In California alone, almost 75 percent of the over 11,000 deaths from COVID-19
have been adults age 65 and older.”

210. People of any age are also at an increased risk of severe illness from COVID-19 if
they have any of a host of underlying health conditions,’ although many of those conditions are
more prevalent among older adults.”

211. Voters over 65 and those with disabilities are already the most likely to vote by

mail nationwide.”* A national survey of the 2016 election found that ““33 percent of voters 70

% Nat’l Ctr. for Health Statistics Mortality Reporting System, Coronavirus Disease 2019
(COVID-19)-Associated Hospitalization Surveillance Network (COVID-NET) (data through
week ending June 6, 2020) https://www.cdc.gov/coronavirus/2019-ncov/images/need-extra-
precautions/high-risk-age.jpg; CDC, Coronavirus Disease 2019, Your Health, Older Adults
(updated Aug. 16, 2020), https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/older-adults.html.

™ Cal. Dep’t of Public Health, Cases and Deaths Associated with COVID-19 by Age
Group in California (Aug. 18, 2020), https://www.cdph.ca.gov/Programs/CID/DCDC/Pages/
COVID-19/COVID-19-Cases-by-Age-Group.aspx.

2. CDC, Coronavirus Disease 2019, Your Health, People with Certain Medical
Conditions (updated Aug. 14, 2020), https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-with-medical-conditions.html?CDC_AA_refVal=https%3A%2F%2F
www.cdc.gov%2Fcoronavirus%2F2019-ncov%?2Fneed-extra-precautions%2Fgroups-at-higher-
risk.html.

"3 Pa. Dep’t of Health, COVID-19 Information for At Risk Individuals (updated May 12,
2020), https://www.health.pa.gov/topics/disease/coronavirus/Pages/Guidance/At-Risk-
Individuals.aspx.

™ Kevin Morris, Who Votes by Mail?, Brennan Center for Justice (Apr. 15, 2020),
https://www.brennancenter.org/our-work/analysis-opinion/who-votes-mail; Charles Stewart I,
Some Demographics on Voting by Mail, Election Updates (Mar. 20, 2020), https://election
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years and older voted absentee, compared to 20 percent of voters in their thirties’ and that ‘30
percent of voters with a disability that kept the voter “from participating fully in work, school,
housework, or other activities” voted absentee, compared to 22 percent of voters without a
disability.””"

212. Inresponse to COVID-19, the Centers for Disease Control and Prevention (CDC)
guidance recommends election officials consider “offering alternatives to in-person voting if
allowed in the jurisdiction,” and relocate polling places away from “nursing homes, long-term
care facilities, and senior living residences, to help protect older adults and those with medical
conditions.” For voters, the CDC recommends considering “voting alternatives available in your
jurisdiction that minimize contact,” including “us[ing] early voting, if available,” and “vot[ing]
at off-peak times.”"®
213. Pennsylvania Governor Tom Wolf and Secretary of the Commonwealth Kathy

77
l,

Boockvar both encouraged voters in the June primary election to “vote safely” by mail,’” as have

leaders of other Plaintiff States.”® Both Republican and Democratic party officials in

updates.caltech.edu/2020/03/20/some-demographics-on-voting-by-mail/ (citing data from the
Cooperative Congressional Election Study, Harvard University, https://cces.gov.harvard.edu/).

7> U.S. Election Assistance Comm’n, Election Administration and Voting Survey, Deep
Dive, Early, Absentee, and Mail Voting (Oct. 17, 2017), https://www.eac.gov/sites/default/files/
document_library/files/eavsdeepdive_earlyvoting_101717.pdf (quoting Charles Stewart I11, 2016
Survey of the Performance of American Elections, MIT 13, https://dataverse.harvard.edu/
dataset.xhtml?persistentld=doi:10.7910/DVN/Y38VIQ#).

"® CDC, Coronavirus Disease 2019, Community, Work & School, Considerations for
Election Polling Locations (updated June 22, 2020), https://www.cdc.gov/coronavirus/2019-
ncov/community/election-polling-locations.html.

" Press Release, Gov. Wolf Encourages Voters to Apply for a Mail-in Ballot (Apr. 22,
2020), https://www.governor.pa.gov/newsroom/gov-wolf-encourages-voters-to-apply-for-a-mail-
in-ballot/.

"8 Governor John Carney (@JohnCarneyDE), Twitter (Aug. 18, 2020, 11:13 a.m.),
https://twitter.com/JohnCarneyDE/status/1295740564969869320. California Governor Gavin
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Pennsylvania “have encouraged people to vote by mail amid concerns from county officials who

fear the virus will make it difficult to find polling places and get poll workers to staff them.””

IX. Harm to the States as a Result of Defendants’ Actions

214. Defendants’ actions have caused and will continue to cause injury to the States’
sovereign, quasi-sovereign, and proprietary interests.

215. Defendants are undermining the States’ efforts to fairly administer their own
elections pursuant to the authority vested in them by the Constitution. As a result, Defendants
have caused and will continue to cause harm to the States’ sovereign interests, which include
prescribing the method of selecting their representatives in the federal system to ensure equal
sovereignty. In addition to the federal elections, the States will conduct their own statewide and
local elections on Election Day. The conduct of state elections, in conformance with the
Constitution and federal law, is a central component of State sovereignty.

216. In addition, Defendants’ actions will also force the States to devote significant
additional resources to administering their elections, harming the States’ proprietary interests.

217. Many States will be required to devote additional resources to encouraging voters

to return their ballots earlier than otherwise necessary, and will be required to implement

Newsom passed an executive order, later ratified by the California Legislature, to automatically
send mail-in ballots to registered active voters for the November 2020 general election because
“[nJo Californian should be forced to risk their health in order to exercise their right to vote.”
Press Release, Governor Newsom Issues Executive Order to Protect Public Health by Mailing
Every Registered Voter a Ballot Ahead of the November General Election (May 8, 2020),
https://www.gov.ca.gov/2020/05/08/governor-newsom-issues-executive-order-to-protect-public-
health-by-mailing-every-registered-voter-a-ballot-ahead-of-the-november-general-election/.

" 6ABC, Pennsylvania boosting efforts to promote voting by mail amid COVID-19
pandemic (Apr. 22, 2020), https://6abc.com/coronavirus-pennsylvania-reopen-pennsylvnania-
one-retailer-customer-stay-at-home/6122146/.
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alternate means for voters to submit mail-in ballots, as a result of the delay in mail service caused
by Defendants’ actions.

218. The delays in mail service caused by Defendants’ actions have harmed and will
continue to harm the States in other ways. For instance, the States all depend on the operation of
the Postal Service to perform essential government functions, including collecting revenue and
providing services to their citizens. Delays in mail delivery caused by Defendants’ actions thus
cause direct harm to the States.

219. Administrative and state judicial systems in each of the States depend on
operation of the mail to provide notice to parties and others about proceedings. Delays in mail
delivery caused by Defendants’ actions have undermined the efficient operation of legal
proceedings in the States.

220. State criminal law proceedings also rely on the Postal Service for delivery of
important legal documents. Delays in the delivery of mail risk undermining the enforcement of
criminal law.

221. The States are also consumers of goods and services and frequently procure and
pay for items using the Postal Service. Delays in delivery of goods and payment harm business
relationships and deprive the States of the use of items purchased.

CAUSES OF ACTION

COUNT I

Violation of Postal Reorganization Act — 39 U.S.C. § 3661

222. Plaintiffs incorporate by reference the foregoing paragraphs as if they were set
forth fully herein.
223.  Whenever the Postal Service “determines that there should be a change in the

nature of postal services which will generally affect service on a nationwide or substantially
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nationwide basis” the Postal Service must first “submit a proposal, within a reasonable time prior
to the effective date of such proposal, to the Postal Regulatory Commission requesting an
advisory opinion on the change.” 39 U.S.C. 8 3661(b). Before the Commission issues an
advisory opinion, it must hold a hearing on the record. Id. § 3661(c). The public is entitled to
submit comments in proceedings before the Commission. 39 C.F.R. § 3010.140.

224.  As reflected in the July 10 Stand-Up Talk, the July PPT, letters to Congress,
public statements, and internal memorandum, Defendants changed the nature of postal services
in July 2020. Defendants adopted new operational policies that, among other things, prohibit late
or extra trips by postal workers that are often necessary to keep the mail moving forward in the
mailstream, require carriers to adhere rigidly to start and stop times regardless of whether all
mail for their route has arrived or been delivered, and limit the use of overtime. As the July 10
Stand-Up Talk concedes, a consequence of the recent changes is that some mail will be “left
behind.” Before these changes, such results were “not typical.” And as Defendant DeJoy
concedes, these changes “had unintended consequences that impacted our overall service levels.”

225. Defendants’ recent changes to postal services have nationwide effect. The
changes reflected in the July 10 Stand-Up Take were to be communicated to “[e]very single
[Postal Service] employee . . . no matter what job they perform.” In subsequent letters to
Congress and internal memorandum, the Postal Service has confirmed that the changes
documented in the July 10 Stand-Up Talk are part of a nationwide change to the operation of
postal services.

226. Despite the recent nationwide changes to the nature of postal services, the Postal

Service did not first submit a proposal to the Commission or seek an advisory opinion before
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implementing the changes, depriving the public of an opportunity to comment on the changes
before they took effect.

227. Because Defendants did not submit a proposal of the recently enacted changes to,
or seek an advisory opinion from, the Commission before the changes took effect, Defendants
acted beyond their statutory authority and the changes are ultra vires.

COUNT I

Violation of Postal Reorganization Act — 39 U.S.C. 88§ 101, 403

228. Plaintiffs incorporate by reference the foregoing paragraphs as if they were set
forth fully herein.

229. The PRA mandates that it “shall be the responsibility of the Postal Service to
maintain an efficient system of collection, sorting, and delivery of the mail nationwide.” 39
U.S.C. § 403(b)(1).

230. Under the PRA, the “Postal Service shall plan, develop, promote, and provide
adequate and efficient postal services at fair and reasonable rates and fees.” 39 U.S.C. § 403(a).

231.  When “determining all policies for postal services, the Postal Service shall give
the highest consideration to the requirement for the most expeditious collection, transportation,
and delivery of important letter mail.” 39 U.S.C. § 101(e).

232.  Asreflected in the July 10 Stand-Up Talk, the July PPT, letters to Congress,
public statements, and internal memorandum, Defendants adopted new operational policies in
July 2020 that, among other things, prohibit late or extra trips by postal workers that are often
necessary to keep the mail moving forward in the mailstream, require carriers to adhere rigidly to
start and stop times regardless of whether all mail for their route has arrived or been delivered,

and limit the use of overtime. As the July 10 Stand-Up Talk concedes, a consequence of the

61
92



Case 2:20-cv-04096 Document 1 Filed 08/21/20 Page 62 of 68

recent changes is that some mail will be “left behind.” Before these changes, such results were
“not typical.”

233.  Asreflected in the Marshall Letters, Defendants intend to abandon their
longstanding practice of giving Election Mail the highest priority regardless of the class of mail.

234. The policies adopted by Defendants in July 2020 undermine the Postal Service’s
“efficient system of collection, sorting, and delivery of the mail nationwide” and fail to “provide
adequate and efficient postal services.”

235. The policies adopted by Defendants in July 2020 also fail to “give the highest
consideration to the requirement for the most expeditious collection, transportation, and
delivery” of Election Mail, which is “important letter mail.”

236. As aresult, Defendants acted beyond their statutory authority and the policy
changes are ultra vires.

COUNT 11

Violations of the Elections Clause — U.S. Constitution, Article I, Section 1V, Clause 1 &
the Electors Clause — U.S. Constitution, Article 11, Section I, Clause 11

237. Plaintiffs incorporate by reference the foregoing paragraphs as if they were set
forth fully herein.

238. The Constitution’s Elections Clause vests authority in the States to regulate the
“The Times, Places and Manner of holding Elections for Senators and Representatives” that will
represent that State. U.S. Const. art. I, 8 4, cl. 1. Only Congress may displace how a State has
chosen to regulate the time, place, and manner of a federal election. Id.

239. Plaintiffs have exercised their authority under the Elections Clause to allow voters

to vote by mail.
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240. Congress has not passed any laws that conflict with Plaintiffs’ exercise of
authority under the Elections Clause.

241. The Constitution’s Electors Clause vests authority in the States to appoint “a
number of electors, equal to the whole number of Senators and Representatives to which the
State may be entitled in the Congress.” U.S. Const., art. 11, 8 1, cl. 2.

242. Plaintiffs have exercised their authority under the Electors Clause to appoint their
presidential electors based on the results of popular elections and have directed that voters may
cast ballots for presidential electors by mail.

243. Plaintiffs have exercised their authority under the Elections Clause and the
Electors Clause in reliance on the Postal Service’s history of timely delivering Election Mail and
treating Election Mail with the highest priority.

244. Defendants have abruptly and unlawfully impaired the operation of the postal
services and have acted to cast doubt on the Postal Service’s ability to facilitate mail-in voting.

245.  Asaresult, Defendants have interfered with how Plaintiffs have exercised their
authority under the Elections Clause and thus violated Plaintiffs’ constitutional authority to set
the “Times, Places and Manner of holding Elections for Senators and Representatives.”

246. Defendants have further interfered with how Plaintiffs have exercised their
authority under the Electors Clause and thus violated Plaintiffs” constitutional authority to

appoint presidential electors.
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COUNT IV

Violation of the 26th Amendment to the U.S. Constitution

247. Plaintiffs incorporate by reference the foregoing paragraphs as if they were set
forth fully herein.

248.  The 26th Amendment to the U.S. Constitution guarantees that “The right of
citizens of the United States, who are eighteen years of age or older, to vote shall not be denied
or abridged by the United States or by any State on account of age.”

249. Plaintiffs have a sovereign interest in their elected officials best representing the
people of the respective States in the federal system, which Plaintiffs accomplish by exercising
their constitutional authority over the time, place, and manner of elections to maximize the
number of voters, including establishing voting by mail.

250. Defendants’ changes to postal services will significantly and disproportionately
harm older voters, who are more likely to vote by mail and more at risk of serious harm from
COVID-19.

251. Defendants made changes to the nature of postal services in a manner that
departed from normal procedure because Defendants did not first submit a proposal of the newly
implemented changes to the Commission.

252. Defendants’ recently implemented changes are intended to interfere with the
Plaintiffs’ ability to count votes cast by mail and to make voters in Plaintiff States, especially
senior citizens, less willing to vote by mail.

253. Because Defendants have acted in a way that disenfranchises voters on the basis

of age, Defendants have violated the 26th Amendment.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs requests that this Court enter judgment in their favor and

grant the following relief:

a. Declare that the operational and policy changes adopted by Defendants in July

2020—which include prohibiting late or extra trips by postal workers that are often

necessary to keep the mail moving forward in the mailstream, requiring carriers to

adhere rigidly to start and stop times regardless of whether all mail for their route has

arrived or been delivered, limiting the use of overtime, and failing to treat Election

Mail with the highest priority—are unlawful;

b. Vacate the operational and policy changes adopted by Defendants in July 2020;

C.

Preliminarily and permanently enjoin Defendants from:

Continuing to implement and enforce the operational and policy changes
adopted by Defendants in July 2020; failing to rescind these operational and
policy changes to the extent they have been implemented; and failing to
restore service to the levels provided before the unlawful changes;
Instituting any changes with a nationwide or substantially nationwide effect
on delivery services without first seeking an advisory opinion from the PRC
pursuant to 39 U.S.C. 8 3661 and seeking public input as required by the
statute and by regulation;

Failing to adhere to the Postal Service’s longstanding practice of treating
Election Mail with the highest priority and as First-Class Mail regardless of
the class of mail;

Failing to postmark every piece of Election Mail the day it is received by

USPS; and
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v.  Prohibiting overtime, late trips, and extra trips during the week before, day of,
and 17 days after the November 2020 general election.
d. Appoint an independent monitor to oversee Defendants’ compliance with the terms of
the Court’s order;
e. Award Plaintiffs reasonable costs, including attorneys’ fees; and

f. Grant such other and further relief as the Court deems just and proper.

August 21, 2020 Respectfully submitted,

JOSH SHAPIRO

Attorney General

Commonwealth of Pennsylvania
MICHAEL J. FISCHER (Pa. Bar. No.
322311)

Chief Deputy Attorney General

s/ Aimee D. Thomson

AIMEE D. THOMSON (Pa. Bar. No.
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RYAN B. SMITH (Pa. Bar. No. 324643)
JACOB B. BOYER (Pa. Bar. No. 324396)
Deputy Attorneys General

Office of Attorney General

1600 Arch Street, Suite 300
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(267) 374-2787
athomson@attorneygeneral.gov
Attorneys for Plaintiff Commonwealth of
Pennsylvania
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Massachusetts Statewide Primaries Held in September
(during Secretary of State William Galvin’s administration)

Primary General # of Days

Election Date Election Date Between Primary
and General
Elections

Sept. 1, 2020 Nov. 3, 2020 63 days

*If ballots are *53 days

counted on
Sept. 11, 2020

Sept. 4, 2018 Nov. 6, 2018 50 days between
September 17th
recount and
general election

Sept. 8, 2016 Nov. 8, 2016 61 days
Sept. 9, 2014 Nov. 4, 2014 56 days
Sept. 6, 2012 Nov. 6, 2012 61 days
Sept. 14, 2010 Nov. 2, 2010 49 days
Sept. 16, 2008 Nov. 4, 2008 49 days
Sept. 19, 2006 Nov. 7, 2006 49 days
Sept. 14, 2004 Nov. 2, 2004 49 days
Sept. 17, 2002 Nov. 5, 2002 49 days
Sept. 19, 2000 Nov. 7, 2000 49 days
Sept. 15, 1998 Nov. 3, 1998 49 days
Sept. 17, 1996 Nov. 5, 1996 49 days
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Recount makes Lori Trahan’s win official
in Third District primary

By Matt Stout Globe Correspondent, September 17, 2018, 2:36 p.m.

ahan

Lori Trahan told supporters at a news conference in Lowell Monday: “We have a lot of work to do.” JIM DAVIS/GLOBE STAFF

Ending nearly two weeks of uncertainty, Lori Trahan emerged Monday as the Third
Congressional District’s Democratic nominee when a recount confirmed her place atop

the 10-Democrat primary by a fraction of a percentage point.

The long-delaved finish came after runner-unp Dan Koh. who had reauested the recount.

https://www.bostonglobe.com/metro/2018/09/17/recount-winds-down-galvin-declares-valid-election-third-district-primary/ WERLTbNB Y2e W5bYNIMFRXM/story....  1/5
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questioned the “credibility” of the results in Lowell, the district’s largest city, but

ultimately conceded Monday afternoon after falling behind Trahan by 145 votes among

the 89,000 that were cast.

The slim margin — the two were separated by 0.17 percent — pushed Trahan, 44, a
Lowell native and former congressional chief of staff, into the general election contest
with Republican Rick Green, an auto parts magnate from Pepperell. Mike Mullen, an

independent candidate and IT director from Maynard, is also on the Nov. 6 ballot.

“I could not be more proud to stand before you here tonight, finally — officially — the
Democratic nominee for Congress in the Third District. We have a lot of work to do,”
Trahan said at a press conference in Lowell, in what was essentially her third victory

speech since election night.

Trahan said Monday that Koh called to offer her his support before the secretary of
state’s office released official figures in the districtwide recount showing she topped the

field with 18,580 votes.

The recount’s tally actually expanded Trahan’s initial 122-vote lead after the Sept. 4
election. She is expected to appear Tuesday at a Democratic unity rally in Lowell
alongside Koh and Representative Niki Tsongas, who’s retiring from the Third District

seat.

“There’s no use in getting upset about the close margin — we can’t afford to,” Koh, 34, an
Andover native and former chief of staff to Mayor Martin J. Walsh, said in a Monday
afternoon e-mail to supporters. “It’s time for us to unite behind Lori Trahan to be sure

this seat stays Democratic.”

Koh’s concession put an end to a chaotic, 10-Democrat primary, which was the largest

field for a congressional race in Massachusetts in 20 years.
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lranan, wno once serveda as a top aide to 1ormer representative wviartn 1. ivieenan, nad

declared victory both on election night and in the days afterward, saying she was

confident she had a built a big enough lead over Koh. But amid days of uncertainty about
the certified results, both campaigns collected signatures to force a potential recount,

with Koh ultimately making the request.

A five-day recount ensued across the district’s 37 towns and cities, including Lawrence
and Lowell, where officials completed the hand tally while under the supervision of

Secretary of State William F. Galvin’s office.

Koh had seized upon issues that Galvin raised in Lowell, where his attorney said the

campaign was “gravely concerned about the credibility of the . . . election result.”

Galvin last week said he was taking control of the elections departments in Lowell and
Lawrence. He said administrative errors in Lowell meant that a “significant number of
precincts did not reconcile or had missing information” for the Sept. 4 primary. In

Lawrence, Galvin cited staffing issues for his move.

Koh dispatched a letter to Galvin last week asking him to hold off on the recount in
Lowell — the municipality in which Trahan received the most votes — until the secretary

completed an investigation.

Galvin rejected the request, calling it “pretty obvious that the Koh campaign is trying to

lay the groundwork for a challenge to the election.”

Ultimately, Trahan gained 72 votes — and Koh added 27 — in Lowell after the Sunday

recount.

“The fact that the two contestants at this point both gained votes in numerous
communities, including Lowell, suggest the accuracy and fairness of the process,” Galvin

said Monday. “That’s exactly what it should have been.”

Throughout the process, Trahan has sought to turn the focus to the general election,
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holding a “Women for Lori” event before the recount started in which she touted the

support of three of the other female candidates in the Third District’s field of Democrats.
She now officially enters the fold with exactly seven weeks until the election.

“One of the reasons why we did the event that we did last Saturday with the women in
this race was to not skip a beat, to build a strong campaign, to continue raising money . . .

so we're well-equipped for this general election,” she said.

Green, meanwhile, launched a splashy campaign ad last week, promising to better fund

the region’s infrastructure while jumping into the Merrimack River.

The 47-year-old, who did not face a primary opponent, has also emphasized his business
experience — he cofounded 1A Auto, an auto parts company — and sought to frame
himself in a Monday statement as someone more focused on “fixing things instead of
fighting” in Washington. Green is well-known in political circles as the founder of the
fiscally conservative advocacy group Massachusetts Fiscal Alliance, which has regularly

attacked the records of Democratic state lawmakers.

In her remarks, Trahan labeled Green a “well-financed Republican opponent who looks
forward to being another voice” for President Trump. But when pressed, she admittedly

was not wholly familiar with the extent of his campaign messaging.

“I know that he had jumped in a river in our hometown, he swam across it,” she said.
“We’ve been very busy winning this election and we are excited to turn our focus on to

combatting Rick’s campaign message.”

Matt Stout can be reached at matt.stout@globe.com. Follow him on Twitter

@mattpstout.
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Trahan Wins Democratic Nomination in MA-3

2 B

Secretary of Commonwealth William Galvin speaks at a press conference earlier this month.
Mike Deehan / WGBH News

By Mike Deehan

September 17, 2018

SHARE f v

Secretary of State William Galvin says the Democratic Primary recount for the
party's nomination to succeed Congresswoman Niki Tsongas is over, and Westford's

Lori Trahan is the winner, though the official vote count has not been announced at
of 3 p.m. Mondavy.

Earlier Monday, Galvin told reporters that Westford resident Lori Trahan, a former
aide to former U.S. Rep. Marty Meehan, stikl has an edge over Andover's Dan Koh, a


https://www.wgbh.org/news/politics
https://www.wgbh.org/news/people/mike-deehan
mailto:?body=Trahan%20Wins%20Democratic%20Nomination%20in%20MA-3%0A%0Ahttps%3A%2F%2Fwww.wgbh.org%2Fnews%2Fpolitics%2F2018%2F09%2F17%2Fgalvin-expects-d3-recount-to-finish-today%0A%0AGalvin%20told%20reporters%20that%20Westford%20resident%20Lori%20Trahan%2C%20a%20former%20aide%20to%20former%20U.S.%20Rep.%20Marty%20Meehan%2C%20still%20has%20an%20edge%20over%20Andover%27s%20Dan%20Koh.
https://www.facebook.com/dialog/share?app_id=1721350727888295&display=popup&href=https://www.wgbh.org/news/politics/2018/09/17/galvin-expects-d3-recount-to-finish-today
https://twitter.com/intent/tweet?url=https://www.wgbh.org/news/politics/2018/09/17/galvin-expects-d3-recount-to-finish-today&text=Trahan%20Wins%20Democratic%20Nomination%20in%20MA-3

former aide to Boston Mayor Marty Walsh, as the votes trickle in.

"| expect this to be completed today," Galvin said at a State House press
conference.

Only five towns remain in the hand recount of the over 88,000 ballots cast during
the Democratic primary earlier this month. Galvin said the numbers indicate high
turnout for the general election in November.

"Surely the turnout that we saw in the primary was over a million between the two
major parties suggests a high level of interest in the upcoming election. So we
want to make sure that those people who want to participate in this most
important national election have the opportunity to do so," Galvin said.

Trahan has maintained a lead of over 100 votes as the tallies have come in. She will
take on Republican Rick Green on November 6.

Mike Deehan ¥ @deehan

Mike Deehan is WGBH News' State House reporter.
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Support WGBH. We couldn't do it without you.
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Official 2020
Vote by Mail Application

Solicitud oficial
de voto por correo 2020
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Dear Voter,

Below is an Official 2020 Vote by Mail |
Application. All registered voters may vote by mail
this year. No excuse is needed.

To request a ballot by mail, follow the instructions
below. To make sure you get your ballot in time,
submit your applications as soon as possible.

You can use this application to apply for a mail-in
ballot for the State Primary, the State Election, or
both. For a State Primary ballot, your application
must be delivered to your local election office by
August 26.

In-person voting will still be available for all
elections. Remember, once you vote by mail, your
vote is final.

Secretary of the Commonwealth
Elections Division

Estimado votante:

Debajo hay una solicitud oficial de voto por
correo 2020. Todos los votantes registrados pueden
votar por correo este afio. No se necesita excusa.

Para solicitar una boleta por correo, siga las
Instrucciones a continuacién. Para asegurarse de

recibir su boleta a tiempo, envie sus solicitudes lo
mas antes posible.

Puede usar esta aplicacion para solicitar una boleta
por correo para la primaria estatal, la eleccién
estatal 0 ambas elecciones. Para recibir una

boleta de la primaria estatal, su solicitud debe ser
entregada a su oficina electoral local a més tardar
el 26 de agosto.

La votacion en persona seguira estando
disponible para todas las elecciones. Recuerde,
una vez que vote por correo, su voto sera final.

Secretario de la Division Electoral del Estado

THIS MAILING REQUIRED BY STATE LAW
ESTE CORREO ES REQUERIDO POR LA LEY ESTATAL

RA] DA R - e BR Y SR AN B AR A
Hii4% B 55 617-635-8683 T B #www.boston.gov/elections T fisf %
Quy vi co thé xin don dang ky cho bau béng thw dich trong tiéng Viét bing cach goi Van
Phong Bau Clr Boston theo s6 617-635-8683 hodc truy cap www.boston.gov/elections

TO REQUEST YOUR 2020
MAIL-IN BALLOT:

Check your information on the
application below. Fill-in your mailing
address, if different.

Provide a phone number (optional).
Choose your election(s).

o000 O

For the primary, you are only eligible
to vote in the party listed below
your address. If you are listed as
NO PARTY and want to vote in the

primary, you must check one party
box.

©

Tear off the application, sign it, and
mail it back. No postage needed!

Questions? Visit our website,
www.MailMyBallotMA.com
or call 1-800-462-VOTE (8683)

PARA SOLICITAR TU BOLETA
2020 POR CORREO:

o Verifique su informacion en la solicitud
a continuacién. Complete su direccion
de correo, si es diferente.

e Proporcione un nimero de teléfono
(opcional).

€ Elige tus elecciones.

o Para la primaria, solo es elegible para
votar en el partido que figura debajo
de su direccion. Si aparece como “NO
PARTY" y desea votar en la primaria,
debe marcar una casilla de partido.

o Corte la solicitud, firmela y enviela por
correo. {No se necesita franqueo!

¢Preguntas? Visite nuestro sitio web,
www.MailMyBallotMA.com
o llame al 1-800-462-VOTE (8683)
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