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                                                     Summary of Decision


The Petitioner, a former Maintenance Man for the Lancaster Housing Authority, who has as a history of a work related left shoulder injury, has not met his burden of proving that he is entitled to accidental disability retirement benefits.  Although his refusal to undergo surgical repair for a torn rotator cuff is reasonable based on the medical facts in this case, two (2) of three (3) medical panel physicians did not answer certificate question 3, pertaining to causation, in the affirmative.  
DECISION


The Petitioner, James Soldi, is appealing from the September 30, 2014 decision of the Respondent, Worcester Regional Retirement Board (WRRB) denying his application for Section 7 accidental disability retirement benefits.  (Exhibit 1.)  The appeal was timely filed on October 2, 2014.  (Exhibit 2.)  I held a hearing on November 19, 2015 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.   


     At the hearing, thirty (30) exhibits were marked, including several multi-page medical records.  The Petitioner testified in his own behalf.  The Respondent presented no witnesses.  The hearing was digitally recorded.  The parties filed both pre-hearing and post-hearing memoranda of law.  (Attachments A & C-Respondent; Attachments B & D-Petitioner).  The post-hearing submissions were received on January 25, 2016, thereby closing the record.  




FINDINGS OF FACT

Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, James Soldi, born in 1956, became employed by the Lancaster Housing Authority (LHA) on or about May 9, 2003.  (Stipulation.)

2. The Petitioner worked as a Maintenance Man with the LHA.  The job description for this position includes the following duties:

Snow removal on all sidewalks and walkways, steps to each apartment front and back, and mailbox areas.  

Sanding walkways as needed.  Sand buckets for each unit.

Repair/replace kitchen and bathroom floors as needed.

Gutter replacement.  Repair buildings as needed.

Misc. apartment repair.
Unplug toilets, repair faucets, washers, valves, etc.

Replace light bulbs, minor electrical awareness.

Total rehab of vacant units.

Clean Community Room/bathrooms/office/in Community Building

Trash pick-up for tenants 1x week – put in dumpster

(Exhibit 6.)

3. Additional duties regularly performed by the Petitioner included moving refrigerators, stoves, water heaters and, on occasion, trees.  In summary, the Petitioner’s daily work activities required him to use his arms extensively.  (Id. and Petitioner Testimony.)

4. The Petitioner had no shoulder injuries or problems prior to his employment with the LHA.  (Petitioner Testimony.)

5. On or about December 20, 2011, the Petitioner experienced immediate, sharp pain in his left shoulder when he lifted a heavy bag of trash in order to toss it into a very high dumpster.  The trash bag contained a full bag of cat litter.  He reported the incident and completed an Employer’s First Report of Injury form.  The Petitioner left work early December 20, 2011.  (Exhibits 3, 5 and 8.) 

6. On December 22, 2011, the Petitioner experienced additional left shoulder pain when he removed a mower deck from a tractor.  He dropped part of the mower due to intense shoulder pain.  (Id.)

7. The Petitioner reported the December 22, 2011 incident as well and it was referenced in the same December 23, 2011 Employer’s First Report of Injury form.  (Id.) 

8. The Petitioner saw Christopher Bechara, M.D., his primary care physician, on December 23, 2011.  The doctor noted that the pain had actually started four (4) weeks prior and that the Petitioner was there for a follow up visit.  Dr. Bachera noted that the Petitioner had shoulder pain cuff impingement syndrome, but that he was doubtful there was a tear.  He advised the Petitioner not to use his left arm, but to apply ice and use a sling for three (3) weeks until another follow-up visit.  (Exhibit 20.)

9. The Petitioner saw Dr. Bechara again on January 13, 2012.  He reported that his shoulder pain had greatly improved, but that he still had some residual mild pain at times.  He was cleared to return to work on full duty on January 17, 2012.  He and the doctor reviewed proper lifting techniques.  (Exhibit 20.).  

10. On or about January 17, 2012, the Petitioner fell on his outstretched right hand when he attempted to retrieve sand from a shed for one of the LHA tenants.  He slipped on ice, landed on his right arm and struck his left hand on the shovel he was carrying.  (Id. and Petitioner Testimony.)     

11. The Petitioner’s son transported him to the Clinton Hospital Emergency Room.  (Exhibit 12 and Petitioner Testimony.)

12. The Petitioner saw Dr. Bechara again on January 20, 2012.  The doctor noted that the Petitioner had been treated in an emergency room after the January 17 fall and that his primary complaint at this visit was right wrist pain.
  There was also discomfort in the right shoulder and elbow.  Dr. Bechara advised him to remain out of work until January 26, 2012 and to treat the tender areas conservatively with ice therapy, compression wraps and Celebrex.  X-rays were negative.  (Exhibit 20.)

13. Three (3) to four (4) weeks following the slip and fall event, the Petitioner recovered and returned to work.  (Id. and Petitioner Testimony.)    

14. For several months in 2012, the Petitioner tried to perform all of his duties.  He often experienced left shoulder pain and was unable to continue performing activities that involved lifting his left arm.  He had increased discomfort in May 2012 after painting apartments at work.  (Petitioner Testimony.)

15. The Petitioner temporarily stopped working on May 29, 2012.  (Exhibits 22 & 29.)

16. During a visit with Dr. Bechara on May 29, 2012, the Petitioner complained of left shoulder pain.  Dr. Bechara ordered an MRI and issued a referral for an orthopedic specialist.   (Exhibit 20.)  

17. The June 1, 2012 MRI revealed “a focal area of increased signal within the subscapularis tendon that may represent a full-thickness tear.”  It also indicated “degenerative spurring of the acromioclavicular joint and signal changes in the infraspinatus tendon that possibly represented tendinitis or a partial tear on the bursal surface.”  (Exhibit 21.)
18. On Dr. Bechara’s referral, the Petitioner was seen in an orthopedic consultation by Physician’s Assistant (PA) Douglas Fellows from the office of Stephen Desio, M.D. on June 26, 2012.  He complained of incapacitating pain and weakness in the left shoulder which was exacerbated on elevation.  He indicated that the pain began when he lifted the heavy bag of trash in December 2011.  The initial diagnosis of both Mr. Fellows and Dr. Desio was “rotator cuff sprain and strain.”  Physical therapy was ordered and both doctors and the Petitioner agreed to a course of conservative treatment including pain control, ice and activity modification.  (Exhibit 22.)
19. The Petitioner commenced physical therapy at the Clinton Hospital on July 3, 2012.  (Exhibit 23.)

20. The Petitioner remained out of work through the summer of 2012 and saw Mr. Fellows again on August 15, 2012.  He informed the PA that he had participated in physical therapy and that the shoulder felt better.  Mr. Fellows noted that the Petitioner had insufficient strength in the shoulder and that he needed to remain out of work.  The physical therapy was continued and a home exercise program was put in place.  (Id.)
21. The Petitioner was seen by Mr. Fellows on September 14, 2012 at which time he underwent a subacromial injection with good relief.  He remained out of work and continued with physical therapy.  (Id.)

22. The Petitioner returned to Dr. Desio’s office on October 12, 2012.  He saw the doctor who noted that the former had an excellent healing response following rehabilitation for his shoulder injury.  At that time, the Petitioner was cleared to resume full work activities without restriction effective October 15, 2012.  (Id.)
23. When the Petitioner returned to work in October 2012, he experienced recurrent shoulder pain.  (Id. and Petitioner Testimony.)
24. The Petitioner was seen by Mr. Fellows in Dr. Desio’s office on November 1, 2012.  Mr. Fellows recommended repeating the cortisone injection.  The Petitioner declined.  The Petitioner requested a follow-up visit with Dr. Desio to discuss possible surgical intervention.  It was agreed that, until he saw Dr. Desio, he would continue with conservative treatment, pain control, ice and activity modification.  He was provided with a note for light duty work.  (Exhibit 22.)
25. Light duty work was not available at the LHA.  (Exhibit 5 and Petitioner Testimony.)

26. The Petitioner saw Mr. Fellows again on or about November 16, 2012.  At that time, he complained of right shoulder pain and reported that the onset of this pain was the January 2012 slip and fall at work.  Mr. Fellows arranged for an MRI of the right shoulder.  The Petitioner was provided with a note to remain out of work until he saw Dr. Desio later that month.  Mr. Fellows listed the diagnoses “shoulder impingement” and “rotator cuff tear/atraumatic.”  (It is unclear from the office note which of the Petitioner’s shoulders Mr. Fellows was diagnosing at that time.)  (Exhibit 22.)  

27. The Petitioner was seen by Dr. Desio on November 27, 2012.  It was noted that, due to decreased grip strength in his left hand and numbness and tingling in his fingers, he was scheduled to see a hand surgeon.  The office note also reflects that he had requested to see Dr. Desio to “discuss surgical option” (sic).  The note is void of any specifics regarding a discussion around the issue of surgery.  The diagnosis was listed as “rotator cuff tear/atraumatic.”  The plan note reflects that the Petitioner had ongoing symptoms of rotator cuff pathology and it was recommended that he continue in his exercise program.  (Id.)
28. The Petitioner was last able to perform his essential duties on November 27, 2012.  (Exhibit 5.)
29. The Petitioner was seen by Hand Surgeon Bradley Schaffer, M.D. on December 7, 2012.  He complained of significant pain in the base of the left thumb, and diminished grip strength.  Dr. Schaffer indicated that x-rays revealed basal joint arthritis of the left hand.  The doctor recommended a cortisone injection and a thumb spica brace.  The injection was administered.  (Exhibit 24.)
30. Following an office visit on December 20, 2012, Dr. Desio noted that Petitioner complained of ongoing discomfort in the left shoulder, proximal lateral humerus and in the left bicep tendon.  The diagnoses listed for that date were “shoulder impingement, rotator cuff tear/atraumatic, and biceps tendon tear proximal.”  Dr. Desio reported that the two had a lengthy discussion regarding surgical versus nonsurgical treatment and that the Petitioner did not want to consider surgery at that time.  (Exhibit 22.)

31. The Petitioner underwent a Functional Capacity Evaluation on January 21, 2013 and January 23, 2013.  (Id.)

32. Dr. Desio saw the Petitioner again on February 12, 2013.  In the office note, the doctor indicated that he agreed with the following recommendations which were set forth in the Functional Capacity Evaluation:

He is able to lift floor to waist, 40 pounds. Lifting horizontally 50 pound maximum.  Lifting waist to overhead, 30 pound maximum.  Pushing 73 pound maximum.  Left hand carry 50 pounds maximum.  Pulling 93 pound maximum.  Front carrying 50 pound maximum.  Left hand carry 50 pounds maximum.  Right hand carry a 50 pound maximum.

Dr. Desio concluded that, based upon these results, the Petitioner was not functionally able to match the job description required to return him to his position as the maintenance person for the LHA.  Dr. Desio noted that he did not anticipate a change in the Petitioner’s clinical function at that time and that the Petitioner did not wish to consider “this surgical option” for his shoulder.  (Id.)

33. The Petitioner saw Dr. Desio on April 30, 2013.  The doctor noted that the Petitioner was contemplating applying for disability retirement and that he presented papers to be completed by the doctor in order to submit his application.  

On the issue of surgery, Dr. Desio noted, “although surgical option is a potential possibility for his shoulder, it may him (sic) and not improve his function.”  (Exhibit 27.)

34. The Petitioner experienced shoulder pain into the summer of 2013.  On July 2, 2013 he told Mr. Fellows that he had increasing discomfort with no history of re-injury and that the pain was worse with overhead activity.  Mr. Fellows administered an injection of Xylocaine and Depo Medrol and issued a prescription for oxycodone.  (Id.)
35. The Petitioner first saw Chiropractic Physician John B. Mitchell, D.C. on July 10, 2013 and reported that the cortisone injection the previous week had not helped him.  Dr. Mitchell noted that the Petitioner reported that Dr. Desio did not feel that the shoulder “had healed right, however, the patient has decided against surgery since he feels that the surgery would not resolve the condition and it may fail, leaving him to deal with further weakness and instability as well as disability.” (Exhibit 26.)
36. The Petitioner was seen by Jennifer Weyler, M.D. at the Family Wellness Center on July 31, 2013 regarding his left shoulder injury.  Dr. Weyler summarized the Petitioner’s medical history, including the option of surgical repair.

Dr. Desio discussed the option of surgical repair, but said it might not help because the injury had been present for so long.  After researching this treatment, Mr. Soldi opted not to have surgery.

Dr. Weyler noted that the Petitioner also had hypertension, diabetes, sleep apnea, left knee arthritis and that he had undergone three (3) surgeries on his knee.  The doctor added that he had also had mitral valve repair in 2005, and, that he had undergone an  uvloplasty.  The doctor concluded that the medical therapy to date had been appropriate and that an MRI of the cervical spine may be indicated to assess cervical pathology in the arm.  She added that the Petitioner’s “decision not to pursue surgical treatment was reasonable, as the recovery would be prolonged, and surgery includes the risk of no improvement, or even worsening of the existing impairment.”  (Exhibit 25.)
37. The Petitioner applied for accidental disability retirement benefits on October 25, 2013.  He noted “left shoulder injury” as the medical reason for his application.  He indicated that the onset of pain had occurred on December 23, 2011
 when he lifted a heavy bag of trash into a dumpster and that he had further pain several days later when he was removing a mower deck from a tractor.  (Exhibit 3.).  
38. Dr. Desio submitted the Statement of Applicant’s Physician on October 28, 2013. He noted that the Petitioner was incapable of performing the essential duties of his job, the disability was permanent and that the left rotator cuff tear was sustained when the Petitioner lifted the heavy trash bag into the dumpster on December 23, 2011.  Dr. Desio’s diagnoses were “left shoulder rotator cuff tear and left knee osteoarthritis.”  On an Addendum Sheet, Dr. Desio noted that the rotator cuff tear was unlikely to improve after failed efforts at physical therapy and cortisone injections.  The doctor added that the Petitioner did not wish to consider surgery.  (Exhibit 4.)

39. The Petitioner underwent an independent medical examination by Nabil Basta, M.D. on November 17, 2013.  Dr. Basta noted that he had reviewed the myriad medical records described in the Findings of Fact herein.  On page 2 of his report, Dr. Basta noted that surgical arthroscopy was recommended in late 2012 and was declined by the Petitioner.  After a review of the Functional Capacity Evaluation, Dr. Basta noted that the Petitioner’s limitations were not confined to the left shoulder, but were also a product of    his past history, mainly in the left knee joint.  After his review of the June 2012 MRI report and the clinical examination, Dr. Basta indicated the treatment received by the Petitioner had been appropriate and reasonable.  He opined that the Petitioner did not have a rotator cuff tear, but rather he had an impingement syndrome secondary to arthritis of the AC joint, which was aggravated by the injury on December 22, 2011.   Dr. Basta did not believe that he Petitioner had reached an end result, and he noted that the latter should be treated with another course of physical therapy, another cortisone injection and more aggressive physical therapy.  (Exhibit 28.)    
40. Single physician medical panel doctor Isadore Yablon, M.D., an orthopedist, evaluated the Petitioner on January 8, 2014.  He answered Questions 1 and 2 on the certificate in the affirmative, indicating that he found the Petitioner to be totally and permanently incapacitated from performing his essential duties.  Dr. Yablon answered Question 3 in the negative, indicating that he did not believe that the Petitioner’s disability is such as might be the natural and proximate result of the injury sustained in December 2011, on account of which retirement was being claimed.  (Exhibit 12.)
41. In Dr. Yablon’s January 8, 2014 narrative report, he summarized the history of the Petitioner’s injury and related treatment.  He also provided a list of the myriad medical records, job description and other documents that were provided for his review.  The doctor reported that the Petitioner indicated that he had been told that he had a pinched nerve in his neck which caused pain down from his left shoulder to his left hand, involving all of the fingers.  The doctor also noted that, when the Petitioner arose from a sitting position during the evaluation, at times, the pain in the left shoulder was so bad that it caused him to fall to the floor.  Dr. Yablon noted that the Petitioner prevented falls by holding onto a piece of furniture or increasing his shoulder motion.  The Petitioner informed Dr. Yablon that the pain in the right shoulder had subsided.  Dr. Yablon reported that his diagnosis included:

Pain in the left shoulder of undetermined origin.

The prognosis is guarded.

The job description has been reviewed. 

The medical records have been identified and reviewed.

The member is physically incapable of performing the essential duties of his job as described in the current job description because of a diminution of the range of motion bilaterally and the fact that he continues to complain of pain in his left shoulder.

The incapacity is likely to be permanent.

Said incapacity is not such as might be the natural and proximate result of the personal injury sustained or hazard undergone on account of which retirement is claimed. This opinion is based on the MRI study of June 1, 2012.  The MRI findings are insufficient to account for the diminished range of motion that Mr. Soldi demonstrates, indicating this is a subjective finding not corroborated by objective evidence related to his work injury.

(Id.)

42. Single physician medical panel member Steven Sewall, M.D. evaluated the Petitioner on January 14, 2014.  Dr. Sewall answered Question 1 in the negative, thereby indicating that he did not believe that the Petitioner was physically incapable of performing the essential duties of his position. (Exhibit 13.)
43. In his narrative report, Dr. Sewall provided a history of the Petitioner’s left shoulder injury and related treatment.  He noted that he had reviewed the Petitioner’s job description and medical records prior to the examination.  He described the June 1, 2012 MRI findings as vague, noting that there was some question as to whether the Petitioner had a complete tear of the rotator cuff.  Following the clinical examination, Dr. Sewall reported that the Petitioner had good range of motion in his neck in all directions and in the upper extremities, including the left shoulder.  He added that the strength in the upper extremities was intact and that he did not detect any tenderness on palpation of the shoulder.  (Id.)

44. In his COMMENTS AND CONCLUSIONS section, Dr. Sewall indicated that he felt that when the Petitioner reached up to discard the heavy trash bag in December 2011, he suffered a flare-up of cervical spondylosis and some left radiculitis.  Dr. Sewall concluded:

It is my feeling that when he reached up with his left arm he suffered a flare-up of cervical spondylosis and some left radiculitis.  His issues seemed to have flared up this summer requiring medication, but it seems to be under control at the present time.

It is my feeling that as long as he practices proper body mechanics in lifting and bending and avoids a lot of repetitive use of his arms at shoulder height or above, he should be able to do his regular work for the housing authority.  
In Summary:

I reviewed the member’s job description and medical records prior to the examination.  

In regard to whether the member is mentally or physically incapable of performing the essential duties of their job as described in the current job description, my opinion is no. (Id.)
45. Single physician medical panel doctor Ronald Marvin, M.D., an orthopedist, evaluated the Petitioner on January 27, 2014.  He answered all three (3) certificate questions in the affirmative, thereby indicating that he found the Petitioner to be totally and permanently incapacitated from performing his essential duties, and, that said incapacity was such as might be the result of the personal injury sustained while lifting trash in late December 2014.  (Exhibit 11.)
46. The WRRB issued Orders For Clarification to the medical panel doctors.  In a letter dated July 11, 2014, the WRRB requested that Dr. Yablon answer the following questions and received the following responses.  The WRRB’s questions to each of the panel doctors are in Times New Roman font and the doctors’ responses are in Italic font:

1. In light of your comment that, “Findings are insufficient to account for the diminished range of motion that Mr. Soldi demonstrates, indicating this is a subjective finding not corroborated by objective evidence related to his work injury,” the June 1, 2012 MRI was consistent with a subscapularis tear, possibly full thickness, as well as a tear of the infraspinatus and fluid in the subdeltoid bursa.  Do you disagree with the MRI findings, but do not feel these objective findings account for Mr. Soldi’s subjective complaints?

I agree with the MRI findings but do not feel that these objective findings account for Mr. Soldi’s subjective complaints.

2. Given your diagnosis and evaluation of Mr. Soldi, would you expect his condition to have improved if he had undergone a surgical procedure to correct the defects found on the June 1, 2012 MRI when recommended in December 2012?

I expect his condition would be improved if he had undergone a surgical procedure to correct the defects found on the June 1, 2012 MRI, which was recommended in December of 2012.  It must be borne in mind that the MRI is over two years old.  Nature has a way of repairing the defects and a new MRI study of the left shoulder is recommended.

3. Does Mr. Soldi suffer from any other condition that would place him under significant risk if he elected to undergo the recommended surgical procedure?

Mr. Soldi does not suffer from any other medical condition that would place him under significant risk if he elected to undergo the recommended surgical procedure.  However, he should obtain clearance from his primary care physician and from his cardiologist.

4. Given the passage of time, is surgery still an option that could result in the improvement of his condition?

If a current MRI examination shows him to have a tear of the subscapularis and infraspinatus muscles, then I would expect that surgery is still an option and could result in this improvement of his condition.  However, I do not believe that his symptoms are due to a questionable tear of the subscapularis or infraspinatus.  He is reporting too much pain to account for these possible changes and he has a diminution of full range of motion of his right side, which was not involved in the work accident.
(Exhibits 15 & 18.)

47. In another letter dated July 11, 2014, the WRRB put forth the following questions to, and received the following responses from Dr. Sewall:
1.  In your narrative, you state that, “as long as he practices proper body mechanics in lifting and bending and avoids a lot of repetitive use of his arms at shoulder height or above, he should be able to do his regular work in maintenance for the housing authority.” Given that his prior position of Maintenance Man requires repetitive, overhead use of his left arm and therefore avoidance is unlikely, what if Mr. Soldi is unable to avoid repetitive use of arms at shoulder height or above, would he still be capable of performing his duties?  In addressing Mr. Soldi’s ability to perform the essential duties of his position, please discuss in the context of current ability and the risk of re-injury.

The diagnosis and to answer question 1, the diagnosis on this patient is that he suffered a flare-up of pre-existing cervical spondylosis is (sic) a neck issue.  There are many people at age 57 or so who by that time develop cervical spondylosis and they are certainly capable of on occasion having to use the arms at shoulder height and above, even though this can irritate the cervical spondylosis.  In that situation, such a patient was obtain (sic) a step-stool or a ladder, so he does not have to constantly extend his neck for overhead use.  So consequently, I do not feel that this patient is unable to perform his essential duties.

2. If your opinion on disability changes in response to Question 1, can you kindly provide a diagnosis, and identify whether Mr. Soldi is disabled due to his cervical spondylosis or a shoulder impairment, or both.

The second question is, it is my feeling the patient is not disabled for cervical spondylosis and I do not think that the MRI findings on his shoulder were significant enough to require any surgery and there is no shoulder impairment.  In actuality on my examination on 14th January, examination of his neck and his shoulder was really quite unremarkable with good range of motion of both and good strength.   
3. If your opinion on disability changes in response to Question 1, can you kindly comment whether any such disability is likely to be permanent, and if so whether any such permanent disability is such as might be the natural and proximate result of the December 23, 2011 injury?

I do not believe the patient has any permanent incapacity as a result of his injuries.
4. In the event you now believe Mr. Soldi is incapable of performing his duties, would you expect his condition to have improved if he had undergone a surgical procedure to correct the defects found on the June 1, 2012 MRI when recommended in December 2012 by Dr. Desio?
I do not expect Mr. Soldi’s condition to have improved if he had a surgical procedure on his shoulder.  I believe that the problem is in his neck and not his shoulder, although he may have had a partial rotator cuff tear on his MRI, this does not on most occasions require any surgical procedures, particularly when the patient has full range of motion and good strength.

5. Does Mr. Soldi suffer from any other medical condition that would place him under significant risk if he elected to undergo the recommended surgical procedure?
      I do not know the answer to that.

6. Given the passage of time, is surgery still an option that could result in the improvement of his condition?

I do not believe the patient’s problem requires any surgical procedure and I do not believe any surgical procedure would improve his condition, which is that of underlying cervical spondylosis from which he suffered a flare-up in his work injury back in December of 2011.

(Exhibits 16 & 19.)

48. The WRRB propounded the following questions to Dr. Marvin and received the following responses:
1. Given your diagnosis and evaluation of Mr. Soldi, would you expect his condition to have improved if he had undergone a surgical procedure to correct his torn rotator cuff when recommended in December 2012?

It is my medical opinion that I would have expected his medical condition to have improved if he had undergone the surgical procedure that was recommended to repair the torn rotator cuff in December of 2012.  This would, of course, assume that the surgery had gone well, which, in most cases, it does.  

2. Does Mr. Soldi suffer from any other medical condition that would place him under significant risk if he elected to undergo the recommended surgical procedure?

To my knowledge, Mr. Soldi does not have any other medical condition that would place him at significant risk if he did elect to undergo the recommended surgical procedure.  It is not uncommon for the operating surgeon to obtain medical clearance from the primary care physician before proceeding, and this would probably be the case if he underwent the proposed surgery.
3. Given the passage of time, is surgery still an option that could result in the improvement of his condition?

The passage of time can influence the results of surgery.  In this particular situation where he has the significant subscapularis tear, if there is significant retraction of the tendon, it can sometimes make the surgery more difficult and in some cases preclude the surgery if the retraction is significant.  However, it is my opinion that there is still a chance that after adequate evaluation by his treating orthopedic surgeon, that surgery could still be beneficial for him if he elected to choose this treatment.  

(Exhibits 14 & 17.)
49. Based upon the medical panel certificates, narratives, and clarifications, the WRRB denied the Petitioner’s application for accidental disability retirement benefits on September 30, 2014.  (Exhibit 1.)
50. The Petitioner filed a timely appeal on October 2, 2014.  (Exhibit 2.)
                                                    CONCLUSION


In order to receive accidental disability retirement benefits under G.L. c. 32 § 7, an applicant must establish by a preponderance of the evidence, including an affirmative medical panel certificate, that he is totally and permanently incapacitated from performing the essential duties of his position as a result of an injury sustained or hazard undergone while in the performance of his duties.  The medical panel’s function is to “determine medical questions which are beyond the common knowledge and experience of the local board (or Appeal Board).”  Malden Retirement Board v. CRAB, 1 Mass. App. 420, 298 N.E. 2d 902 (1973).  Unless the panel employs an erroneous standard or fails to follow proper procedures, or unless the certificate is “plainly wrong,” the local board may not ignore the panel’s medical findings.  Kelley v. CRAB, 341 Mass. 611, 171 N.E. 2d 277 (1961).


The Petitioner is not entitled to prevail in this appeal.  The WRRB, DALA and CRAB cannot substitute their individual or collective judgments for that of the panel when it has performed its function properly.  In this case, the Petitioner has not met his burden of proving either that:  the panel majority, Drs. Yablon and Sewall, failed to perform their function properly by virtue of employing an erroneous standard, lacking knowledge of the Petitioner’s complete accurate job description, lacking knowledge of the Petitioner’s medical treatment history, or being improperly comprised.  


In responding to the certificate questions, both Dr. Sewall, who answered Question 1 in the negative, and Dr. Yablon, who answered Questions 1 and 2 in the affirmative and Question 3 in the negative, had all of the pertinent medical reports and diagnostic studies.  They also had a very thorough job description for the position of Maintenance Man in the LHA.  The Petitioner provided them with a version of his December 2011 shoulder injury that is consistent with the great majority of the descriptions he provided to his treating doctors and noted in both his Employer’s First Report of Injury and disability retirement application.  


While the panel reports in this case run the entire spectrum, the bottom line is that the Petitioner lacked a panel majority affirmative opinion on the issue of causation.  Accordingly, the WRRB was required to deny his Section 7 application. 

Dr. Sewall did not believe the MRI findings from June 2012 were significant enough to have required surgery and he felt that they did not reflect a shoulder impairment.  Rather, he believed that the Petitioner had suffered from a flare up of pre-existing cervical spondylosis, a neck issue, in December 2011.  He was careful to note that the January 2014 clinical examination of the Petitioner’s neck and shoulder had been unremarkable with good range of motion and good strength demonstrated on both.  While Dr. Sewall’s findings are at variance with those of many of the Petitioner’s treating doctors and the other panel members, there is nothing to suggest that they are plainly wrong or that he employed an erroneous standard in rendering his conclusions.  See Campbell v. Contributory Retirement Appeal Board, 17 Mass. App. Ct. 1018, 1019 (1984.)  In point of fact, Dr. Sewall’s opinion does not diverge greatly from that of Dr. Basta, who concluded that the Petitioner did not have a torn rotator cuff, but rather suffered from non-disabling impingement syndrome secondary to arthritis in the AC joint which was aggravated by the lifting incident in December 2011.  Dr. Sewall’s opinion will not be disregarded.   
Dr. Yablon is of the belief that the Petitioner is totally and permanently unable to perform his essential duties, however, he does not believe that the June 2012 MRI report supports what he characterized as the Petitioner’s “subjective complaints”, and, he does not feel that the December 2011 injury is such as might be the proximate cause of the Petitioner’s disability.  After reviewing the myriad medical records and the June 2012 MRI, Dr. Yablon concluded that these subjective complaints were not supported by objective evidence.  To borrow from the WRRB’s closing brief, “stated another way, while Soldi may have some shoulder discomfort that he feels restricts him, there is really no explanation for it.” In reaching his conclusion, Dr. Yablon did not employ an erroneous standard.  His opinion will not be disregarded.

Much time was spent during the hearing and in the pre-hearing and post-hearing submissions on the issue of whether the Petitioner’s refusal to undergo surgery for a torn rotator cuff disqualified him from receiving a disability retirement.   In light of the lack of positive certification of causation, any discussion of this issue is merely academic and will merit only terse discussion here.  There is enough variation in the reports of the   medical providers and panel doctors in this case to raise the question of whether there  actually was a rotator cuff tear that warranted surgical intervention.  Two physicians are of the belief that the Petitioner’s pain is due to arthritis and/or cervical pathology.  A third, Dr. Wylie, noted cervical findings and suggested an MRI.  Next, there is no evidence that surgery was actually “recommended” by Dr. Desio.  Rather, the doctor noted that they had a “lengthy discussion” of the matter and then he deferred to the Petitioner’s choice to decline surgery after this discussion.  Dr. Desio did not report that he had urged or even recommended that the Petitioner to undergo the surgery or that he disapproved of the Petitioner’s choice.  Thus, the phraseology in the panel clarification requests is based on a false premise.  There is ample support in the all of the medical records that Dr. Desio’s conservative treatment methods were appropriate. No other treating or independent physician remarked that the Petitioner’s decision to forgo surgery was unreasonable.  

The Petitioner himself was no stranger to surgery.  He had previously undergone one heart and three knee procedures.  Thus, he is not a person who reflexively says “no” to surgery.  Dr. Desio did note in the April 2013 office note that surgery may not improve the Petitioner’s function.  It is reasonable to infer that he also expressed this thought to the Petitioner, who weighed this opinion in making his decision to forgo surgery.  As such, I find the Petitioner’s decision to forgo surgery was reasonable.            

Nonetheless, based on the lack of a positive majority panel response on the question of causation, the decision of the WRRB denying the Petitioner’s application for accidental disability retirement benefits is affirmed.
So Ordered.

Division of Administrative Law Appeals,

BY:

Judithann Burke,

Administrative Magistrate

DATED:  May 20, 2016
� The Clinton Hospital Emergency Room record for the January 17, 2012 injury and subsequent treatment is not part of the medical records in this case.


� December 23, 2011, the date of the Petitioner’s visit with Dr. Bechara and the Employer’s First Report of Injury form, is noted by the Petitioner and Dr. Desio as the actual date of injury.  This lapse is de minimus.  The December 23, 2011 Employer’s First Report of Injury form  reflects that the two left shoulder work-related injuries were incurred on December 20 and December 22, 2011 and reported to DIA and Dr. Bechara on December 23, 2011.  
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