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COMMONWEALTH OF MASSACHUSETTS ..

ESSEX, ss. . . | ' SUPERIOR COURT
| | ' . CIVIL ACTIGN = ..
NO: 2010-1813 D

CITY OF METHUEN,

Plaintiff ‘ ;_ w m

V8.

MASSACHUSETTS CIVIL SERVICE COMMISSION and JOSEPH
Defendants W

MEMORANDUM OF DECISION AND ORDER |
'RE: PLAINTIFF, CITY OF METHUEN'S MOTION TO STAY
ENFORCEMENT OF THE CIVIL SERVICE COMMISSION'S DECISION
GRANTING DEFENDANT, JOSEFH SOLOMON, RELIEF '

9 On or about May 7, 2008, deféndant'Joseph Solomén
("Solomon") was discharged by the Mayor of the City of
Methuen ag Chief of Police of the Methuan Poliée Department,

" a civil service position.

‘2. Solomon appealed the decision to_tﬁe Civil Servicé
Commission.
- After nineteen (19) days of evidentiary hearings before:

'Commissioﬂér Paul Stein, the Commission issued a 125 page
'unanimbué decisioﬁ and oxdered fhat.SOloan's discipline be
reduced from hié discharge to a suepe;sidq for a ﬁeriod of
- twelve (12) mqnths commencing op the date of his discharge
of.méy 7; 2008, The Commission ordered Solomon's
reinstatement As Chief offﬁolice of @hé‘Methuen Pbliqé
Department commencing on October 1, 2010,

4. The City has filed a Petitlon for -Judicial Review with the
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Court seeking to set aside the Commisszion's decision and

order of reinsﬁatemént of Solomon as Police Chief. |
_5: The City now éeeks'to stay enfo;cement of the Commission‘s

deciéion and order pending the Court{s.decision on tﬁe

city's Petition for Judicial Review.

A. Standard of Review
A request for a stay of an agency decision and ordexr is
| conSLdered under: the sane standards appllcable to a request for a
preliminary 1njunct10n. "To succeed in an actlon for a
prellminary injunctlon, plalntlff must show[:] (1) likelihood
of success on ‘the merits; {2) that irreparable harm will result
from denial of tha injunction; and [, ) (3) that, in light:.of the
plainﬁiff“s likelihood of.ﬁuCCess on thelmerité, the'risk ot

'irreparable harm to the plainti{ff outweighs the potential harm to

the defendant in granting. the injunction." Tri—MellManagement;

.Inc. v. Board of Health of Barnstabla, 433 Mass. 217. 219 (20013;

citing Packaging Indus. Group, Inc. v, Cheney, 380 Mass. 609, 617
(1980y.‘ Moreovgr} in appropriate matters involving‘gqvernmentél

action, the risk of harm to the public interest Also should be

cpnsideréd. Seé GTE Products Corp. V. Stewart, 414 Mass- 721,

723 (1993).

B, Discusaion
a) leellhood of Success on the Merits
Before the Court is the 125 page decision of the Commlsslon

The Court does not have before 1t any. part of the record of the -
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19 day eﬁidentiary hearing; oo transcripts of'testimony and no
exhibits introduced. during the hearing. ThewCom@ission decision;
at leaét on its face, reflects a'thorough and thoughtful
Conoiderarion of the evidence presented.by the parties. The
decision identified and explalned a number of crediblllty
determlnatlons which were made and which were 1mportant to the
Commission’s decision. Mﬁking crediblllty determlnatlons falls'
:‘W1th1n the Comm;ssron s charge to hear evrdence on a de novo .
bagsis. The decision of the Commission is 1nternally con51stent,
has coherence to mt, does not reflect any misconceptlon of law,
is con51stent with statutory authorlty given to the Commrssron,
and artlculates conclusrons which appear to be rationally based
upon the evidence and finding of facts made by the Comm1551on.
Although the Crty contends that there was no substantial eVLdence
to support the Commission's dec151on to undo Solomon's dlscharge,
the Courxt has ‘before .it no record by which 1t can test the CLty g
content&on._' | ' | -

The City asserts, citing to Cambrldge V. C1v11 SerV1ce

,Cbmmission, 43 Mass. App. Ct. 300, 304 (1997), that The
-Commissioo's job was to determine whether the City had sustained -
its burden of proving that there was reasonable Justrflcatlon for
Solomon’ s’ dlscharge based upon c1rcumstances found by the
CommlSSlon to have exlsted when the Mayor ‘made his d801510n.

Instead, the Clty maintains that the CommlsSLOn did not look to
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determlne whether the Mayor had.-good- reason5 for tmking the‘
action he took. Rather, the City argues that the Commission
wrongfuily eubstituted its own judgment for the Mayor’'s
concerniﬁg the appropriate diecipline for Solcmon.

The Cambrldge v. Civil Serv1ce Commisasion case comments

further that: “In making. That analysis, the comm;ssion mest focus
on the fundamental‘purpose of the c1v11 service system ~ to guard
agalnst politioal conSLderatlons, favorltlsm.and blaS in
| government employment decisions . . . and to protect efficient
public employees from polltlcal control. Wheh there are, in
' _COnnectlon wlth personnel de0131ons, overtones of polltlcal
control or objectlves unrelated to merit standards or’ neutrally
applied public pollcy, then the occasion is appropriate for :
| 1nterventlon by the commission.”  1Id. (lnternal eitations
zomitted). The Commission’s dec131on reflects a determlnation
that the severity of'discipline, i.e., dlscharge, was in large
part controlled by polltlcal consideratlons and not based on the
merits. of the situation. The CommlSSlon explained how it came to
Sald CODClUSlOD and the determlnation appears to be supported by
credlble ev1dence Again, in the absence of a record there is .
no ba31s on whlch to be critical of the Commi531on’s dec1310n
The Court: is aleo mlndful that when the record does become
available for its revmew on the merits of the Clty S petltlon,

the Court is not to make de novo factual determlnatlons or
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“-substitute ite judgment for that ef the Commissioo{;'?ge Court
will be iimited to declding wﬁether the Commissionrs'decieionlwas
supported by substantial evidence and not arbitrary or - |
capr1c1ous. The Court is alsc aware ‘that agency dec131ons, such

~as the. Commissron 5 are entltled to some daference and the Court

is to glve'“due weight to the experrence, technlcal competenCe
and Sp&ClallZEd knowledge of the. agency, as well as to the
dlscretlonary authority conferred to it."

Taking into account all of the abova, 1t is quite clear that
the City has failed at this stage to,demonstrate'any llkelihood
of success on the merits. o

" b)  Irreparable Harm and Risk of Harm.to fhe Publlc

The reinstatement of Solomon as Police Chief will result in -

. some dlsruptlon w1thln the Methuen Police Department. Several
key. positions in the command structure will be lmpacted Tﬁe
current Chief will be bumped back to her prior command position
and this will rlpple through seVeral other positions. fﬁis
:p0551b111ty had always been recognized and the current Chlef‘
contract expressly‘aoknowledged 1t. . Although these upper
echelon police officers ‘may be nnhappy with Solomon's reﬁurn,
there is no reason to believe that these law - enforcement
profesSLOnals will not continue to perform thelir dutles in the
:best 1nterest of the citlzens of Methuen. Nothlng prov1ded to

the- Court concretely suggests that the public & lnteractions with.
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the Methuen.Pollce Department Wlll be adversely impacted by
Solomon f:: relnstatement or that public safety will be '
compromlsed. Thus, the Court determlnes that no 1rreparable harm
will result to the Clty of Methuen should *he Court not grant the
raquested stay. |
Should the Clty prevail on its Patition foxr Review, a second
disruption .will occur but then presumably the current Chief and’a
few 6thef5'will resume the positions they nbw hold. ﬁo‘
1rreparable harm results from such occurrence
bc) Balance of Harm
Even though no llkellhood of success on .the ﬁerlts or
1rreparable harm has been establlshed by the City, the Court will
- address whether the dlsruptlon to the Clty and any norels Lssues
resultlng from Solomon's reinstatement outwelghs the harm to the
. defendant in granting the stay. On this subject, the Court
¢oncludes that the City has not-estébl;shed that its harm
outweighs the'harm'to Solemon. As previously stated, the édﬁrt
reéogﬁizes‘that_the:e"wili be some disruption to the Methuen
Poiice Department resulting.from Soldmon's reinstatement and
perhaps some unhﬁppiness or moralemiésues. ‘The Court does not
believe irreparable harm results but such consequences are |
- certainly not pos1tives and are best avoided when p0551ble_
As to Solomon's situation, it appears that the loss of his

position as Police Chief and the income and other benefits
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‘associated-with that position has caused him’real hardshipgwhgge”dw
'loss of income. appears To hava caused severe financlal strains
for him as-detailed in his affidavit to the Court- Likewlse, hls
loss of health care coverage appears to have also Caused |
significant distress. Although the City just a few days ago
offered heaith care Lo Solomon, it has not,offe;ed‘to pay him
during the period of the stay.

- The Court denies the 'City of MeThuen's request for a stay of
the Civil Service Commission® s order reinstating Joseph Soclomon

as Chief of Pollce of the Methuen Police Department effectlve

A7 /m&

—PHiomas R. Murtagh T
Associate Justice
of the Superior Court

October 1, 2010.

Dated: Septemberc30 p 2010
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COMMONWEALTH OF MASSACHUSETTS
ESSEX, ss. S '~ BUPERIOR COURT

CIVIL ACTICON
NO: 2010-1813 D

CITY OF METHUEN,
. ' Plaintiff
vs.

MASSACHUSETTS CIVIL SERVICE COMMISSION and JOSEPH SOLOMON,
Defendants ‘

FINDINGS PURSUANT TO TRIAL COURT RULE VIII

PufSpant_to Trial Court Rule-ﬁIII,‘thé Court makes the ' '
following findings with respect to defeﬁdant,,Joéeph
Sélomén’s Emergency Motion to‘Impound Fivé (5) paragraphs‘
of the affidavit he submitted in opposition to the
plaintlff, City of Methuen's Motion to étay Enforcement of

- the civil Serv1ca Commlssmon a Dacmsion relnstatlng Solomon
| to the pos;tion of Police Chlef of the Clty of Methuen
.commencing October 1, 2010:

1. The City of Methuén_has pétitioned this Court for.

Judicial Review of the decision of the.Civil Service

Commission which coﬁcludéd ﬁhat SOlbmon was to be

reinstated as Pollce Chlef of the Methuen Police

Department effective. October 1 2010.

2. ' The City of Methuen has moved on' an emargency
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basié for a stay éf the Commissigg;sAbfder'réinstatiﬂg
Salomdn.
'3- In support Of-its étay requast the Cityfbf
‘Methuen has asserted that the disruptive harm to the
City in not qrantlng the stay otitweilghs any harm to
-Solomon resulting from a stay.
4. .‘SOlomén was then required to respond'and he did
.so'in_part by-filing_#n affidévit sefting forth facts .
to demonstrate hardships ﬁa claims to haVe éxperienced _
or 1s exberiéncing Bs & result of his rewoval as
Police Chief.
5. _éolomon seeks to impoﬁhd fivé.(Si'paragraphs of
his affidayit‘claiminq that these paragfaﬁha contailn
 informatibn of a sanéitive and privaté.nature in_which'
the publlc has no interest.
6. Solomon is a publlc flgura and his suspension and
.discharge as Police Chief has interest for the publlc.
Sé also do his attempts.to gain reinsTatement and the.
,‘Clty of Methuen’s efforts to challenge the.
Cammmsslon’s decision. The public also has an,
interest 'in Solomon’s responsa to the_City’s.reqdest
for a stay‘éf enforcengnt of the Comﬁission's
decision. -

7. The Court concludes. that becaﬁée of the public’s
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interest in the'éolioe~Chief'c0n£roversy that three -
| (3) of the paragraphs of Solomon’s affldavlt
(paragraphs 12, 16 and 17) sought to be impounded by
Solomon shall not be kept from publlc scrutlny.
8. As ro the other two (2) paragraphs, paragraphs 1&
and 18, the Court -finds. that wlth thea exception of the
flrst sentence of'each of these paragraphs, the
-contont of these paragraphs should be 1mpoundad
These paragraphs contaln detalls concernlng medical
conditions and treatment which are typically treated
as private énd confidential. Although Solomoo has
provided the details for the Courtfs.conSideration, he
did so only because . he had'to‘io order to address the
City'sbassortion,that no harm would result to him from
the granting of a stay of the Commiséion}s decision.
Solomon should not forfeit his right to privacy of
medical detalls because the Clty positioned him to
defend hxmself with the lnfOImathn." In thls
‘sltuatlon, selomon’s right to keep medlcal 1nformatlon
'prlvate trumps any 1nterest the public has 1n such
information.
| ORDER
' Joseph Solomon’s Emergency Motion to impound

,Portions'of.his Affidavit is Allowed as to paragraphs
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18 and 19 except for theﬁgiggg Sentence'in each of
‘hese paragraphs. The Motion is Denied as to

: ?aragfaphs 12, 16, 17 and as to the first Sen:ence in
‘each of paragraphs 18 and 19 Solomon’s counsel shall
1mmedlately cause the flllng of the Solomon. affidavmt

which reflects this:de0131on.

%W%%jﬁ

‘Romas R. Murtagh
Associate Justice of the
Superlor Court

Dated: Septemberw30|, 2010



