	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

June 13, 2014
________________________


In the Matter of




OADR Docket No. WET-2013-028

John Soursourian




Manchester 

________________________

RECOMMENDED FINAL DECISION
INTRODUCTION

John Soursourian (“Petitioner”) filed this appeal concerning Lot 1D of the real property he owns at Pole Swamp Lane, Manchester, Massachusetts (“the Property”).  The appeal arises out of a Superseding Order of Resource Area Delineation (“SORAD”) that Soursourian received from the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP”).  See 310 CMR 10.02(2) (wetland resource boundaries may be defined through an Order of Resource Area Delineation); 310 CMR 10.05(6); 310 CMR 10.05(7). The SORAD was issued pursuant to the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00, specifically 310 CMR 10.02 and 10.05(7)(g).
Soursourian had requested the SORAD, seeking a designation under 310 CMR 10.58 that the watercourse on the Property is an intermittent stream or exempt from the Riverfront Area regulations as a “manmade canal.”  MassDEP denied Soursourian’s request, finding the watercourse was a perennial stream and not an exempt manmade canal.  See 310 CMR 10.58, 310 CMR 10.58(2)(a)1.g..  Generally speaking, a perennial stream flows throughout the year, in contrast to an intermittent stream, which does not.  310 CMR 10.58 
Before me is Soursourian’s de novo appeal from the SORAD, in which he generally asserts that the watercourse on his Property is intermittent, and not perennial.  Alternatively, he claims that it is exempt from the Riverfront Area regulations as a “manmade canal.”  310 CMR (2)(a)1.g.  The outcome is important for several reasons, but primarily because a perennial stream is a river with a Riverfront Area.  A Riverfront Area is defined as the area of land that extends outward for 200 feet from and parallel to the mean annual high water line for the stream.  310 CMR 10.58(2)(a).  The Act and the Regulations provide certain development restrictions for the Riverfront Area, which generally do not apply to intermittent streams.  See 310 CMR 10.54 and 10.58.  
I conducted an adjudicatory hearing, during which all parties were represented by counsel.  After considering all of the evidence and the applicable law, I recommend that the Commissioner issue a Final Decision affirming the SORAD.  A preponderance of the evidence demonstrates that the watercourse is a perennial stream.  Soursourian failed to present a preponderance of the evidence that the stream was intermittent by showing that it was dry or not flowing for four days in a consecutive twelve month period, pursuant to 310 CMR 10.58(2)(a)1.d.  Soursourian also failed to present a preponderance of the evidence showing that the stream was exempt as a “manmade canal” and had been maintained as such, pursuant to 310 CMR 10.58(2)(a)1.g. 
BACKGROUND
The Property is located at the municipal boundary of Beverly and Manchester.  The portion of the Property at issue is limited to the area of Lot 1D lying entirely within Manchester.  See Wallis Rebuttal PFT
, Exs. A and C.  Within that portion is the watercourse, which is identified on Soursourian’s plans as “Existing Ditch,” travelling from within Beverly towards the north through the Property in Manchester for the entire length of the Property—about 400 feet.  It is approximately 5 to 10 feet wide.  Id.  Where it leaves the Property at its northern boundary it travels under intersecting roads identified as Preston Place and “Dirt Road.”  Id.   The direction of flow in the watercourse is north, from a pond in Beverly and then through the Property located in Manchester to another pond located north of the Property boundary.  White PFT, p. 5.
The matter originated when Soursourian filed an Abbreviated Notice of Resource Area Delineation (“ANRAD”) under 310 CMR 10.05(3) with the Manchester Conservation Commission.
  Ogren PFT, p. 4.  An ANRAD is generally filed to delineate the extent of the wetland Buffer Zones and Resource Areas prior to filing a Notice of Intent for proposed work.  Soursourian desires to build a single family residence on Lot 1D.  Soursourian PFT, p. 2.
Soursourian filed the ANRAD to obtain a determination that the watercourse on the Property in Manchester was exempt from the Riverfront Area regulations in 310 CMR 10.58.  If a watercourse is determined to be perennial it is a river with an associated Riverfront Area.  A river is any natural flowing body of water that empties to any ocean, lake, pond, or other river and which flows throughout the year.  Rivers include streams that are perennial because surface water flows within them throughout the year.  See 310 CMR 10.58(2); 310 CMR 10.04 (definition of stream).  Intermittent streams are not rivers because surface water does not flow within them throughout the year.  Id.
The Riverfront Regulations (310 CMR 10.58) contain exemptions for certain watercourses.  Soursourian’s ANRAD sought to qualify the watercourse as an exempt manmade canal under 310 CMR 10.58(2), which provides: “Manmade canals (e.g., the Cape Cod Canal and canals diverted from rivers in Lowell and Holyoke) and mosquito ditches associated with coastal rivers do not have riverfront areas.”  310 CMR (2)(a)1.g.  The Manchester Conservation Commission denied Soursourian’s exemption request, issuing an Order of Resource Area Delineation (“ORAD”) finding the watercourse is perennial and not a manmade canal.

Similarly, the Beverly Conservation Commission issued an Order of Conditions to Soursourian in 2008 for a reach of the same watercourse in Beverly.  That Order designated the reach in Beverly as perennial.  Wallis Rebuttal PFT, pp. 1-2.  That reach is just upstream of, and flows into, the reach at issue here on the Property in Manchester.  Soursourian Rebuttal PFT, p. 3.  Soursourian did not assert the Beverly based watercourse was intermittent when he applied for the Beverly Order of Conditions; consequently, the Beverly Order of Conditions designated the watercourse as a perennial stream with a Riverfront Area.  Wallis Rebuttal PFT, p. 3.  Soursourian did not challenge its perennial designation because he was in the process of determining the status of the stream and wanted to move promptly forward with the project in Beverly.  Wallis Rebuttal PFT, p. 3.  The merits of the Beverly Order of Conditions are not at issue in this appeal.     
Returning to the Manchester Property, Soursourian disagreed with the Manchester Conservation Commission ORAD, and he appealed to MassDEP, requesting that it issue a SORAD finding the watercourse on the Property is intermittent or, alternatively, a canal that is exempt from the Riverfront Area requirements.  MassDEP denied that request; first, it found that the stream was perennial under 310 CMR 10.58(2)(a)1.a, which provides: “A river or stream shown as perennial on the current United States Geological Survey (USGS) or more recent map provided by the Department is perennial.”  It was undisputed that the most recent USGS map designated the watercourse as perennial.
Soursourian attempted to disprove that perennial finding by making “a documented field observation that the stream is not flowing” and is thus intermittent pursuant to 310 CMR 10.58(2)(a)1.d.  Soursourian relied on observations made by the Manchester Conservation Administrator, Mary Reilly.  Soursourian Rebuttal PFT, pp. 2-3; Wallis Rebuttal PFT, Ex. G.       
MassDEP found that Soursourian failed to make a proper showing of intermittency.  MassDEP discussed Reilly’s observations of some isolated locations in the stream, where it appeared there may have been little or no flow.
  MassDEP specifically found that there was “an active beaver dam restricting flow to the downstream portions of the stream and causing these areas to be deprived of flow.”
  It concluded the dam was ephemeral and not reflective of the watercourse’s natural undisturbed state, and thus the USGS designation of perenniality had not been disproven.  Id.  Last, MassDEP determined that the watercourse was not exempt as a manmade canal, both because there was no showing it was manmade nor that it had been maintained as such.

Soursourian then initiated this action, filing the appeal with OADR under 310 CMR 1.01 and 310 CMR 10.05(7)(j).  Those regulations contain detailed procedural provisions for petitioners who file a wetlands appeal.  Shortly after the appeal was filed, I held a Pre-Screening/Pre-Hearing Conference with the parties pursuant to 310 CMR 1.01.  I explained in detail the process by which the appeal would be resolved under 310 CMR 1.01 and 310 CMR 10.05(7)(j).  I emphasized the importance of making a full and complete administrative record before me by submitting timely and complete pre-filed written testimony, in accordance with 310 CMR 1.01 and 310 CMR 10.05(7)(j).  The adjudicatory proceeding rules at 310 CMR 1.01 contain detailed regulations governing adjudicatory proceedings, including the submission and presentation of evidence.  I explained that making a full and complete administrative record in this appeal was important because, generally speaking, any further appeals under G.L. c. 30A would be limited to the administrative record that was established in this appeal.  See Pre-Screening/Pre-Hearing Conference Report and Order (January 29, 2014).  I explained that the adjudicatory hearing would be limited to the cross examination of witnesses who timely submitted pre-filed written direct and rebuttal testimony before the hearing, pursuant to the schedule I established.  Id.; 310 CMR 1.01.    

The parties agreed to the following designation of issues to be adjudicated in this appeal:
1. Whether the subject watercourse is an intermittent stream, and not perennial, under 310 CMR 10.58(2).
2.  Whether the subject watercourse is a manmade canal under 310 CMR 10.58(2).
See Pre-Screening/Pre-Hearing Conference Report and Order (January 29, 2014).  
The parties submitted written pre-filed testimony according to the schedule I established, and their witnesses appeared at the adjudicatory hearing for cross examination.  The following witnesses testified on behalf of Soursourian:
1. Peter J. Ogren.  Ogren is a Registered Professional Engineer, Registered Land Surveyor, and President of Hayes Engineering, an engineering and surveying firm employing approximately 25 people.  He has significant experience working on wetlands permitting matters, including issues concerning Riverfront Areas.  He holds BS and MS degrees in civil engineering. 
2. Elizabeth C. Wallis.  Wallis has been employed as a wetland scientist at Hayes Engineering, Inc. since 1991.  She has significant experience with wetlands delineation.  She is certified as a Professional Wetlands Scientist.  She holds a BS degree in botany.
3. John Soursourian.  Soursourian has significant experience with construction and property development.  He holds a BS degree in civil engineering and an MBA degree in real estate finance.  
The following witness testified for MassDEP:
1. Nancy White.  White is employed with MassDEP as an Environmental Analyst III with the Wetlands and Waterways Program.  She began her employment with MassDEP in 1997.  She has significant experience with wetlands permitting and enforcement matters.  She holds a BA degree in environmental science, and has acquired other formal education in wetlands science.
THE BURDEN OF PROOF 

As the appealing party, Soursourian had the burden of going forward by producing credible evidence from a competent source in support of his position.  310 CMR 10.03(2); 310 CMR 10.05(7)(j)3.; see Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  Specifically, Soursourian was required in his direct case to establish the legal and factual bases of his claims for the issues identified by me in the Pre-Screening/Pre-Hearing Conference Report and Order.  310 CMR 10.05(7)(j)3.c.  Failure to do that “result[s] in waiver of Petitioner’s Direct Case for that issue.”  Id.  The direct case must at a minimum include “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c.  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).

The relevancy, admissibility, and weight of evidence that the parties sought to introduce in the Hearing were governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(13)(h)(1).  Under G.L. c. 30A, § 11(2):

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs.   Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(13)(h), “[t]he weight to be attached to any evidence in the record will rest within the sound discretion of the Presiding Officer. . . .”
DISCUSSION

I.
A Preponderance Of The Evidence Shows The Watercourse Is A Perennial Stream
The central issue is whether the watercourse is a perennial or intermittent stream.  Soursourian contends it is intermittent, MassDEP disagrees.

Under the Act and the Regulations, a river is defined as a natural flowing body of water that empties to any ocean, lake, or other river and which flows throughout the year.  G.L. c. 131 § 40.  310 CMR 10.58(2)(a)1.  Rivers include perennial streams because surface water flows within them throughout the year.  Id.; 310 CMR 10.04 (definition of stream).
  
All perennial streams, or rivers, have a regulated Riverfront Area, which the Act defines as: “that area of land situated between a river's mean annual high-water line and a parallel line located two hundred feet away, measured outward horizontally from the river's mean annual high-water line.”  G.L. c. 131 § 40.  Riverfront Areas generally receive special protection under the Act and the Regulations because of the environmental benefits they provide, including: protection of the water supply (including groundwater), flood control, storm damage prevention, protection of wildlife habitat (including fisheries and habitat within the Riverfront Area), and maintenance of water temperatures.  They are critical to preventing water pollution by filtering contaminants before they reach the River and groundwater.  See generally 310 CMR 10.58(1) (discussing in detail environmental benefits of the Riverfront Area).
The Regulations provide that a “river or stream shown as perennial on the current United States Geological Survey (USGS) or more recent map provided by the Department is perennial.”  310 CMR 10.58(2)(a)1.a.  Here, it is undisputed that the current USGS map shows the watercourse as perennial, and thus it is perennial under the Regulations.  White PFT, p. 4.  
The question for adjudication is whether Soursourian has disproven the USGS designation with a preponderance of the evidence showing the watercourse is intermittent under 310 CMR 10.58(2)(a)1.d.  That provision specifies that a perennial stream may be shown to be intermittent “based upon a documented field observation that the stream is not flowing.”  A “documented field observation” must be made by:

a competent source and shall be based upon an observation made at least once per day, over four days in any consecutive 12 month period, during a non-drought period on a stream not significantly affected by drawdown from withdrawals of water supply wells, direct withdrawals, impoundments, or other man-made flow reductions or diversions.  Field observations made after December 20, 2002 shall be documented by field notes and by dated photographs or video. . . .  All field observations shall be submitted to the issuing authority with a statement signed under the penalties of perjury attesting to the authenticity and veracity of the field notes, photographs or video and other credible evidence. Department staff, conservation commissioners, and conservation commission staff are competent sources; issuing authorities may consider evidence from other sources that are determined to be competent.  (emphasis added)

In sum, this regulation requires: (1) a competent source to make four days of field observations in a consecutive 12 month period showing no flow for the reach believed to be intermittent, (2) corroboration of the observations with field notes and dated photographs or video, and (3) authentication and attestation of the observations, notes, photographs, and video under the penalties of perjury.  In addition, in an adjudicatory proceeding, the procedural and evidentiary rules in 310 CMR 1.01 are applicable.  Soursourian’s evidence of intermittency fell quite short of these requirements.  

To show intermittency, Soursourian and his expert witnesses Ogren and Wallis relied on and cited the observations purportedly made in August 2013 by Mary Reilly, the Manchester Conservation Commission’s Administrator.  Ogren PFT, pp. 4-6; Soursourian PFT, p. 2; Wallis Rebuttal PFT, p. 6.  Reilly made the observations at the request of Soursourian, and she allegedly recorded her observations in a written log.  Soursourian Rebuttal PFT; Wallis Rebuttal PFT, p. 6.  Based solely upon that purported log, Wallis testified that: “the stream was observed to have no flow on 7/23/13, to be dry with isolated pools on 8/22/13, to be dry with small pooling on 8/28/13, and to be dry with small pooling on 8/29/13.”  She concluded that “[t]hese observations are substantiated by photographs in the file, and confirmed by the November 19, 2013 SORAD in this matter, which recites that ‘the stream was observed dry to damp on five documented days.”  Wallis Rebuttal PFT, p. 6.
Soursourian did not designate Reilly to testify as a witness.
  He did file documents and photographs purportedly generated by Reilly when she made her observations in August 2013.  Those documents were obtained as part of a public records request to MassDEP from Wallis in January 2014, requesting the entire MassDEP file for the matter.  Wallis Rebuttal PFT, p. 6; Wallis Rebuttal PFT, Ex. G.  Part of that file is a three page table, or log, attached to Wallis’ testimony, titled “Pole Swamp Lane Stream Log; Last edit 8/29/13.”  That Stream Log is the log relied upon by Wallis and Soursourian for the assertion that they have shown the stream is intermittent.  But there are many problems with their reliance on that log that, in the end, leads me to attach no weight to it.  
First, the Stream Log itself and the photographs purportedly associated with it are classic, multi-layered hearsay.  Although I may rely upon hearsay evidence under certain circumstances, Soursourian has not pointed to any indicia of reliability for the Stream Log and the photographs, rendering the hearsay unreliable and of little evidentiary weight, for this reason alone.  See generally Matter of Franklin Office Park Realty Corp., Docket No. 2010-016, Recommended Final Decision (February 24, 2011), adopted by Final Decision (March 9, 2011) (discussing hearsay standard).  Also problematic for evidentiary purposes is that the Stream Log was not even obtained from the alleged declarant (Reilly, who works for Manchester); it was obtained from MassDEP, which supposedly produced its entire file in this matter. 
Second, the substance of the documents themselves is very ambiguous, making it quite difficult to discern precisely what evidentiary value they add, even if they did not have the hearsay problem.  I elaborate upon this ambiguity below: 

The Stream Log is a three page table with separate columns for “date/time,” “weather,” “stream observations,” and “other notes.”  The “date/time” column identifies the dates Reilly purportedly made observations.  In the observations column are very obscure references to what was apparently observed on each date.  In the “other notes” column are ambiguous notes and references to vaguely identified photographs.  Behind the log, are photocopies of 65 color photographs.  Generally, no information is provided to identify what each photograph purports to depict, where it was taken, and who took it.  A large majority of the photographs are of water in a river channel.  More specifically, for the dates referenced above by Wallis as showing dry or no-flow conditions it is not clear what, if any, photographic support exists, which is in noncompliance with the regulatory requirement that the observations be documented by properly authenticated photographs or video. 310 CMR 10.58(2)(a)1.d.  To be certain, although the Stream Log generally alludes to photographs, it is unclear: (1) what specific photographs are being referenced and for what purpose, (2) what the photographs purport to depict, (3) where the photographs were taken, and (4) who took the photographs.  Many of the photographs appear to depict water confined in a reach of a stream channel, presumably the stream channel on the Property, but that was never properly authenticated.  Just as important, it is not clear where along the watercourse each of the photographs was taken.

Soursourian and Wallis assert, based upon Reilly’s log and the attached photographs,  that in some locations where there is water in the stream the water is not flowing, primarily, perhaps, as a result of beaver dams.  There is, however, no reliable photographic or video evidence showing that the water in the channel is not flowing.  While the water surface may appear in the photographs to be still, it is quite possible that the underlying water column could be flowing downstream through the beaver dam.
  In fact, Soursourian expert Ogren testified that he believes beaver dams do not entirely withhold or retain water, and instead continue to allow some downstream discharge.  Ogren Rebuttal PFT, p. 3.  In addition, absent evidence that the water in the stream channel originated from groundwater, the only other possible source would be the flow from upstream points.  In fact, White testified that the source of the water observed in the stream was the upstream pond, not the groundwater.  Hearing Testimony 1, 1:36:00.
  This further undermines the photographs purporting to show no-flow in water above and below beaver dams.  The Regulations also support this interpretation, providing: “When surface water is not flowing within an intermittent stream, it may remain in isolated pools or it may be absent. When surface water is present in contiguous and connected pool/riffle systems, it shall be determined to be flowing. Rivers begin at the point an intermittent stream becomes perennial or at the point a perennial stream flows from a spring, pond, or lake.  Downstream of the first point of perennial flow, a stream normally remains a river except where interrupted by a lake or pond. Upstream of the first point of perennial flow, a stream is normally intermittent.”  310 CMR 10.58(2)(a)1 (emphasis added).
Some photographs appear to show a small location in a watercourse in which there is no water in the channel.  Assuming they depict the watercourse at issue, there is no reliable information showing where precisely on the watercourse the photographs were taken or when they were taken.  Further, even assuming, for purposes of argument, that these photographs depicted dry conditions at the particular location for four days in a twelve month period, they provide little evidentiary value; this is because it is possible that the remaining upstream or downstream portions of the watercourse could be flowing.  In fact, it is quite possible that while there may be no flow in this isolated location, rendering it intermittent under the Regulations, the remainder of the stream on the Property may be perennial.  See Matter of Martha Jean Eakin, Docket No. 2002-013, Recommended Final Decision (April 12, 2005), adopted by Final Decision (June 8, 2005) (a stream can vary from being perennial to intermittent and vice versa); Matter of Robert Winter, Docket No. 2002-010, Recommended Final Decision, (May 15, 2003), adopted by Final Decision (August 11, 2003); see also 310 CMR 10.58(2)(c) (“The boundary of the Riverfront Area is a line parallel to the mean annual high water line, located at the outside edge of the riverfront area.  At the point where a stream becomes perennial, the riverfront area begins at a line drawn as a semicircle with a 200 foot (25 foot in densely developed areas; 100 foot for new agriculture) radius around the point and connects to the parallel line perpendicular to the mean annual high water line which forms the outer boundary.”).  

Injecting additional ambiguity into the administrative record are the Stream Log entries themselves.  The locations referenced in the Stream Log appear to be relatively small isolated locations at points along the reach of the stream on the Property.  For the July 23, 2013, reference, the observations were limited to “the small stretch at the end of Preston Place.”  Preston Place is a roadway that travels parallel and north of the northern boundary of the Property.  The northern boundary is the farthest downstream point on the Property.  Wallis Rebuttal PFT, Ex. A.  Given this and the limitation to this “small,” isolated location with no information concerning the remainder of the stream, it is possible that the remaining upstream portion of the stream on the Property could be flowing.  See Eakin, supra.; Winter, supra.  310 CMR 10.58(2)(c).
Further, for the same referenced day (July 23, 2013), the Stream Log also states: “Need to investigate whether or not there are obstructions upstream that may be preventing flow.”  This is noteworthy, because if manmade obstructions are found to be significantly affecting the stream flow, the alleged no-flow conditions may not be considered as evidence the stream was intermittent.  See 310 CMR 10.58(2)(a)1.d. (“Rivers and streams that are perennial under natural conditions but are significantly affected by drawdown from withdrawals of water supply wells, direct withdrawals, impoundments, or other man-made flow reductions or diversions shall be considered perennial.”).  And, as discussed below, a subsequent Stream Log reference discusses possible manmade obstructions. 

The next date relied upon by Wallis is August 22, 2013.  The Stream Log entry for that date states that the stream was observed dry at an isolated location identified only as: “Foot crossing.”  Here again, the log does not specify the location of the observation point—the “foot crossing.”  White testified that she believed the “foot crossing” was located at the most downstream point on the Property, at Preston Place (approximately at wetland flags C-1 and C-2).  Hearing Testimony 1, 1:30:00.  For the same date, the Stream Log identifies three other unspecified locations.  For those, the log states generally that water is pooling and there is a little flow, with no precise location and no statement that there is no-flow or dry conditions.  Perhaps more problematic is the note at the end of the entry for that date, which indicates the impoundment or “blockage” may be manmade.  It states: “We also examined the blockage and noted there were boards and sticks and that it most likely wasn’t created by beavers.”  An August 26, 2013, email from Reilly to White states that the “impoundment near wetland flag C15 was probably caused by someone putting boards there (maybe for a crossing) and then other branches getting caught up at that point.”  Wallis PFT, Ex. G.  Again, if this is a manmade obstruction that is significantly impacting the flow, then the no-flow or dry conditions caused by it could not be considered as showing intermittency.  Last, it is not clear what photographs are associated with this date and these observation points.


For the August 28, 2013 date relied upon by Wallis, the Stream Log entry is limited to one test area, of unknown location.  There is no discussion of the remainder of the stream.  Although it states that there is “no flow and only small pooling” it appears to attribute that to “blockage” of unspecified origins, perhaps manmade.  


Indeed, the next entry, August 29, 2013, discusses the same location—Test Loc #3—but fails to specify the cause of the blockage, stating only that it “could be beavers but . . . they have most likely abandoned it.”  The entry then states: “Photographed Test Loc #1 and #2” but it is not clear what photographs are associated with that entry.  The entry then states: “conditions the same as on 8/28 (see above).”  But the entry for that date focused only on Test Loc #3, not the referenced Test Locations #1 and #2.


In sum, the stream log entries themselves are so ambiguous and conflicting that I attach no evidentiary weight to them, even assuming they were not hearsay.

In addition to relying upon Wallis, Soursourian stated in a general, conclusory manner that he personally observed that the stream did not contain flowing water and he contacted Reilly to document his observations.  He testified that he made the same observations that Reilly made in her written log.  Soursourian Rebuttal PFT, pp. 2-3.  He failed to provide other necessary details and information, such as the required corroborating photographs or video and the specific locations where he made these observations.  310 CMR 10.58(2)(a)1.d.  Moreover, he failed to provide sufficient information to determine whether he was competent to assess whether the stream is perennial.  Although, he has a BS degree in civil engineering, he provided no detailed information concerning his knowledge and experience relative to the Act and the Regulations, wetlands in general, or river evaluation and hydrogeology, more specifically.  Soursourian admitted in the hearing that he is not sufficiently qualified to testify as competent source under the Regulations.  Hearing Testimony 1, 00:17:00.  For the above reasons, I attach no weight to Soursourian’s testimony to disprove the USGS perennial designation.
MassDEP presented evidence that further undermines Soursourian’s attempt to disprove the perennial designation.  White testified that the methodology employed by Reilly was ambiguous and lacking sufficient precision and clarity.  It was difficult to conclude what areas were being tested and whether those same areas were being consistently tested for the required four days.  White Rebuttal PFT, p. 13; Hearing Testimony 1, 1:30:00.  It was unclear to her what the photographs depicted.  Id.  She also testified that when she visited the Property on August 13, 2013, she observed water within the streambed, flowing from the pond located near the southern Property boundary to the northerly boundary.  White PFT, p. 4.  She tested whether the stream was flowing by placing a leaf into the water column.  Hearing Testimony 1, 1:08:00.  Although Wallis did not rely upon August 13, 2013, as one of the four dates to show intermittency, White’s observations from that date and its proximity to the dates she relied upon further undermine the attempt to disprove the perennial designation.  White also cast more doubt on Reilly’s observations, testifying that Reilly did not document the stream bed to be dry between the pond and Test Location #3.
     

Soursourian responded to MassDEP’s case by focusing on MassDEP’s SORAD letter.  That letter summarizes in very general terms Reilly’s ambiguous statements in the Stream Log regarding no-flow or dry conditions.  It discusses how stream obstructions are impacting flow.  It then summarizes MassDEP’s position as: “It is MassDEP’s opinion that the evidence presented on your behalf has not overcome the perennial designation of the un-named stream on the current USGS map, specifically because there is an active beaver dam restricting flow to the downstream portions of the stream and cause these areas to be deprived of flow.”  White PFT, Ex. 2, pp. 2-3. White PFT, p. 6.  MassDEP explained that a beaver dam is an ephemeral impoundment that may deteriorate in the future, allowing the stream to return to its more natural state of flow, where more water would flow with greater velocity and consistency through the stream.  White PFT, Ex. 2, p. 3; White PFT, p. 6.  
When MassDEP presented its direct case in this appeal, it chose to abandon the legal position that the beaver dams essentially precluded a showing of intermittency.
  MassDEP abandoned that argument because the Regulations arguably appear limited to “manmade flow reductions or diversions” that impact stream flow, not reductions or diversions created by other means, namely beavers.
  See 310 CMR 10.58(2)(a)1.d. (“Rivers and streams that are perennial under natural conditions but are significantly affected by drawdown from withdrawals of water supply wells, direct withdrawals, impoundments, or other man-made flow reductions or diversions shall be considered perennial.”).
Soursourian takes issue with MassDEP’s abandonment of its reliance on the beaver dams as an impoundment that precludes him from showing intermittency.  He incorrectly asserts that this appeal must be focused solely on reviewing the SORAD rationale relied upon by MassDEP, which he argues is limited to whether a beaver dam may be considered a flow reduction or diversion under 310 CMR 10.58(2)(a)1.d.  Soursourian suggests that MassDEP is bound by that rationale and precluded from changing its position or relying upon another rationale for its decision.  
Soursourian’s argument is without merit for a number of reasons.  First, long standing precedent has rejected the argument that MassDEP is precluded from changing its position in the course of an appeal.  As previously held in a number of decisions, that argument ignores the de novo function of this appeal.  It is well settled that allowing the Department to reconsider its position in the course of an adjudicatory proceeding is in the interest of reaching an agency Final Decision that is consistent with the law and facts.  Matter of Hopkinton, Docket No. 2007-165, Recommended Final Decision (August 5, 2011), adopted by Final Decision (September 2, 2011); Matter of Churchill, Docket No. 2005-194, Ruling and Order Allowing Partial Summary Decision (March 29, 2006); Matter of Philip Capolupo, Docket No. 2000-097, Ruling on Motion for Partial Summary Decision (March 15, 2001); see e.g., Matter of Michael Gaspard, Docket No. 2006-155, Final Decision on Reconsideration (March 15, 2001); Matter of Luongo, Docket No. 91-001, Final Decision (February 7, 1996); Matter of Holbrook, Docket No. 97-045, Ruling and Order on Issues to be Adjudicated (February 19, 1998).  At this stage of administrative review where no Final Decision has issued, MassDEP is not restricted to supporting its prior orders.  Instead, the reality is that legal interpretations may change, new evidence may be discovered, MassDEP may realize that it made a mistake in its prior order, etc.  Thus, “review at this stage is [for the Presiding Officer] . . . to determine whether the Department's decision to issue a superseding order conforms to the standards set forth in the Wetlands Protection Regulations. The Department is a party to the proceeding, and its obligation is to defend the interests of the Wetlands Protection Act, not as it saw them at the time it issued the superseding order, but as it currently sees the situation. If it becomes convinced that the interests of the Act require it to take a different position from one that it had adopted previously, it should be allowed to do so.”  Matter of Capolupo, supra.  The Presiding Officer is not bound by MassDEP’s prior orders or statements, and instead is responsible in wetland appeals for independently adjudicating appeals and making a recommendation to MassDEP’s Commissioner that is consistent with and in the best interest of the Act, Regulations, and MassDEP’s policies and practices.
 
To be clear, although the SORAD ultimately relied on the impact of the alleged beaver dams, the remainder of the decision leaves many unanswered questions and does not unequivocally confirm that the entire length of the watercourse on the Property is either not flowing or dry.  In fact, the SORAD suffers from many of the same ambiguities discussed above, the first and foremost being that it relied almost entirely upon the ambiguous hearsay from Reilly.  Indeed, the SORAD raises the same questions identified above, including: (1) Where specifically are the test locations? (2) What is the precise segment(s) of the watercourse that is allegedly not flowing or dry? (3) Are the reported areas of no-flow indeed not flowing, or does the placid surface simply lead one with that impression, while the underlying water column continues to flow? (4) Why weren’t other more reliable methods used to gauge flow of the entire watercourse column? (5) What specific photographic evidence supports no-flow or dry observations? (6) What photographs are being referenced and for what purpose? (7) What photographs purport to depict the no-flow or dry observations? (8) Where were the photographs taken? and (9) Who took the photographs?
Soursourian is not in any way unfairly prejudiced by MassDEP’s change in its position.  A long line of decisions confirm that this is MassDEP’s prerogative.  At the Pre-Screening/Pre-Hearing Conference, MassDEP stated that it was unclear whether it would continue to rely upon the alleged beaver dams as an impediment to flow.  It had to investigate internally whether that position was consistent with the Regulations and internal policies and practices.  Therefore, the parties agreed at that Conference that the first issue to be adjudicated was whether the subject watercourse is an intermittent stream, and not perennial, under 310 CMR 10.58(2).  The issue was not limited to whether MassDEP may as a matter of law rely upon beaver dams as an impoundment or other flow reduction that significantly impacts flow.  310 CMR 10.58(2)(a)1.d.  Soursourian had the opportunity to address MassDEP’s change in position when he submitted his rebuttal testimony.  Soursourian was given additional time to submit that rebuttal testimony.  He also could have sought leave for more time to address the change in position, if he believed it necessary, but he did not.  

None of this is to say that there could not be consequences that flow from MassDEP changing its position in the course an adjudicatory proceeding.  As I ruled at the beginning of the  adjudicatory hearing, Soursourian could attempt to use MassDEP’s changed position for evidentiary purposes, such as attempting to impeach a witness through the use of admissions or prior inconsistent statements.  In fact, Soursourian attempted to do that, but it was unpersuasive, in light of the evidentiary problems discussed above.  In summary, an overwhelming preponderance of the evidence shows the watercourse is perennial, and not intermittent.  
II.
A Preponderance Of The Evidence Shows The Watercourse Is Not Exempt From Riverfront Area Regulations As A Canal 

Soursourian asserts that even if the watercourse is perennial under 310 CMR 10.58, it should be exempt from the Riverfront Area requirements under 310 CMR 10.58(2)(a)1.g.  That provision provides: “Manmade canals (e.g., the Cape Cod Canal and canals diverted from rivers in Lowell and Holyoke) and mosquito ditches associated with coastal rivers do not have riverfront areas.”  310 CMR 10.58(2)(a)1.g.
Neither “mosquito ditches associated with coastal rivers” nor “manmade canal” is defined in the Act or the Regulations.  A recent decision defined “canal” is an “artificial waterway designed for navigation or for draining or irrigating land.”  Matter of Robert Zeraschi, Docket No. 2006-115, Final Decision (December 8, 2008).  (quoting Webster’s Third New International Dictionary, Canal, n. def. 4 (1993)).  The term manmade canal generally applies to canals associated with mills and manmade canals “which are not rivers.”  Matter of Robert Zeraschi, Docket No. 2006-115, Final Decision (December 8, 2008).  Thus, a manmade canal is “a watercourse that is artificially created rather than natural in origin and that continues to be operated, maintained, used, or preserved with respect to its original purpose.”  Matter of Robert Zeraschi, Docket No. 2006-115, Final Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (April 1, 2009); Matter of Gordon, Docket No. WET 2009-048, Recommended Final Decision (March 3, 2010), adopted by Final Decision (March 5, 2010).  This definition focuses on the origins as well as the present condition because an artificially created watercourse may evolve into a protected river, “despite its manmade origin.”  Matter of Robert Zeraschi, Docket No. 2006-115, Final Decision (December 8, 2008)(citing Stimson v. Inhabitants of Brookline, 197 Mass. 568 (1908); accord Matter of Katherine Conroy, Docket No. 97-074R, Final Decision on Remand (October 5, 1999)(“nothing in the Act states that these water bodies must be naturally occurring in order to warrant protection”) (quoting Justice Martha B. Sosman)); Matter of North Shore Custom Homes, LLC, Docket No. 2000-050, Recommended Final Decision (May 21, 2002), adopted by Final Decision (January 29, 2003)(a stream which is a mosquito control ditch is a stream under the MWPA and Wetlands Regulations).  

In sum, Soursourian must show by a preponderance of the evidence that: (1) the watercourse was artificially created rather than natural in origin and (2) continues to be operated, maintained, used, or preserved with respect to its original artificially created purpose.  As discussed below, he failed to show either element by a preponderance of the evidence.

Soursourian offered no direct evidence that the watercourse was artificially created.  Instead, his expert, Ogren, made a number of assertions that he believes lead to the inference that the watercourse was artificially created.  Ogren believes that the watercourse was created to drain upgradient wetlands.  He pointed out that the watercourse did not appear on USGS maps until 1972.  He theorized that this is because it did not previously exist, and instead was artificially created.  There are a number of reasons why that position is not persuasive.  First, the prior maps that omit the watercourse also omit other characteristics of that area, like the wetlands the watercourse was purportedly created to drain.  White Rebuttal PFT.  This indicates the absence of the watercourse and the wetland may have been a mapping error or omission.  Or perhaps the watercourse was too small, i.e., of such a scale, that it was purposely omitted on earlier maps.  In contrast, the topography is probative of a watercourse naturally occurring, lying and running between two parallel upland areas.  White PFT, Ex. 3. 
Ogren admitted that the prior USGS maps that omitted the watercourse were also intended to include the wetland areas, which did not appear on the earlier maps.  Ogren PFT, pp. 6-8.  Ogren speculated that the swamp or wetland area may not have existed previously.  Instead, he speculated that the wetland may not have previously appeared because he believes it “likely could have been a result of the gravel operations that occurred throughout this area during the construction of Route 128 . . . .”  Ogren PFT, pp. 9-10.  He testified those gravel operations occurred in the 1950s, but he has no evidence they took place at this specific location.  Hearing Testimony 1, 00:33:00.  Perhaps even more problematic is that the wetland area first appeared on the 1945 map, years before Ogren believed the swamp was created in the 1950s from gravel operations.  Ogren Rebuttal PFT, Table 1.  These inconsistencies and the lack of any supporting evidence, renders Ogren’s testimony to be conjecture.  In fact, at the hearing, Ogren testified that it was possible the wetland and the watercourse were mistakenly omitted from the maps, and that is why they do not appear.  Hearing Testimony 1, 00:32:00.
In sum, the omission of the watercourse on historical USGS maps prior to 1972 demonstrates the possibility that the watercourse may not have existed when the maps were issued.  It also demonstrates, however, the possibility that those responsible for investigating the terrain and issuing the map, for one reason or another, failed to include the watercourse on the map.  See Matter of Adelaide Realty Trust, Docket No., WET 2009-065, Recommended Final Decision (April 26, 2010), adopted by Final Decision (May 4, 2010) (the absence of a watercourse on historical USGS maps was not persuasive evidence that the watercourse was not present when the maps were issued).  In fact, White testified that older USGS maps sometimes omitted wetland areas and water bodies like the watercourse at issue.  White Rebuttal PFT, p. 14.  


Ogren also testified that there is a spoils pile on the east side of the watercourse.  Ogren PFT, p. 9.  He believes that the spoils pile is material generated from excavation to create the watercourse.  He calculated that if the spoils pile were distributed throughout the watercourse the resulting gradient would have been insufficient for water to flow, primarily because the gradient is higher than the upgradient wetlands.  Ogren PFT, p. 9.  While this is a material piece of evidence, it is not persuasive.  There is no evidence concerning when precisely the pile was created.  It could have just as easily been created by someone who dredged a pre-existing natural watercourse to remove obstructions or to make it flow more swiftly.  In fact, White testified that the alleged spoils appear to be dredge spoils.  And the pile had large trees growing on it, indicating that even if the spoils are from maintenance they were not the result of recent work to maintain the original purpose of the alleged canal.  White PFT, p. 8.  That this is the only substantial pile for the entire length also supports the conclusion that it was generated at a particular location for dredging to remove obstructions to flow at that location.  White also testified that the streambed has characteristics of a naturally formed stream, such as unconsolidated gravel.  She also testified the banks were undercut, indicating a naturally flowing stream, and not a watercourse that has been maintained as a canal.  White PFT, p. 8; Hearing Testimony 1, 1:07:00.  

In addition to the above weaknesses with Soursourian’s evidence of a canal, he failed to present any evidence of the second element—that the alleged canal continues to be operated, maintained, used, or preserved with respect to its original purpose.

Soursourian’s reliance on Matter of Zeraschi to show the stream is a manmade canal is misplaced.  See Matter of Zeraschi, Docket No. 2006-115, Final Decision, (December 8, 2008), Recommended Decision on Motion for Reconsideration (March 20, 2009), adopted as Final Decision on Reconsideration (April 1, 2009).  The facts at issue in Zeraschi are very different from this case, and it is thus easily distinguishable.  Zeraschi involved the question of whether Walker's Brook, formerly known as the "Reading Drainage Canal," was a manmade canal.  The Reading Drainage Canal was constructed pursuant to legislation and an eminent domain taking as a manmade canal to enhance drainage.  Id. (citing See  Mass. Acts of 1939, Ch.  458 (legislation establishing the system of drainage).  The canal’s width, depth, gradient, banks and length were all manmade pursuant to that legislation.  It was dredged primarily from land where no stream previously flowed. Indeed, large sections of the channel, including the portion that runs behind Mr. Zeraschi's property, were excavated from upland.  The Main Channel was originally lined with timber and had stop planks to control its flow.  Maps and state highway plans labeled the channel as a canal for decades after it was built; the moniker "Walkers Brook" did not appear until much later.  Zeraschi, Recommended Final Decision.
Thus, in Zeraschi, there was a clear preponderance of the evidence that the watercourse was a manmade canal.  Here, in contrast Soursourian has presented very indirect, isolated pieces of evidence indicating possible scenarios, from which one is supposed to infer the canal is manmade.  MassDEP has further undermined that evidence with White’s testimony and argument that other scenarios are just as possible, or more likely.  On this state of the record, Soursourian has not come close to providing a preponderance of the evidence in support of his claim that the watercourse is manmade and has been maintained for its original purpose.
CONCLUSION

I recommend that the Commissioner issue a Final Decision affirming the SORAD.  A preponderance of the evidence demonstrates that the watercourse is a perennial stream.  Soursourian failed to present a preponderance of the evidence that the watercourse was intermittent by showing that it was dry or not flowing for four days in a consecutive twelve month period, pursuant to 310 CMR 10.58(2)(a)1.d.  Soursourian also failed to present a preponderance of the evidence showing that the watercourse was exempt as a “manmade canal” and had been maintained as such, pursuant to 310 CMR 10.58(2)(a)1.g. 
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been
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subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� “PFT” is the acronym for the pre-filed written testimony that each party filed.


�See November 19, 2013 SORAD letter, attached to November 29, 2013, Notice of Claim and White PFT, Ex. 2.  


�See November 19, 2013 SORAD letter, attached to November 29, 2013, Notice of Claim and White PFT, Ex. 2.    


�See November 19, 2013 SORAD letter (p. 2), attached to November 29, 2013, Notice of Claim.  


�See November 19, 2013 SORAD letter (p. 3), attached to November 29, 2013, Notice of Claim.  


� A stream is “a body of running water, including brooks and creeks, which moves in a definite channel in the ground due to a hydraulic gradient, and which flows within, into or out of an Area Subject to Protection Under M.G.L. c. 131, § 40.”  310 CMR 10.04 (definition of stream).


�Even though no party designated Reilly as a witness, she attended the adjudicatory hearing.  No prior notice indicated Reilly would be at the hearing.  Despite her presence, neither party sought to have her testify.


� In contrast, a video of floating and partially submerged objects for the entire length of the stream would be a more probative test to gauge stream flow.  


� “Hearing Testimony 1” references the first segment of the digital recording of the adjudicatory hearing, followed by the approximate hour, minute, and second where the testimony starts.


� There is no reliable information in the record identifying where Test Location #3 is located.


�Despite this change in legal positions, White continued to testify in her direct testimony that the dams were an ephemeral condition that significantly impacted flow.


� While it is true that the regulation explicitly preserves the perennial designation for otherwise perennial streams that are significantly affected by manmade flow reductions or diversions, it does not specifically preclude the use of evidence to show ephemeral conditions that are not a part of the long-term, natural stream hydrology may contribute to flow reductions that are not a part of the usual stream hydrology.  Such ephemeral conditions may include beaver dams, fallen trees, and obstructed culverts.   It is unnecessary, however, to further address that issue because MassDEP has withdrawn its reliance upon the alleged beaver dams as a basis to preclude a showing of intermittency. 


� In the Pre-Screening/Pre-Hearing Conference I specifically discussed the de novo nature of this adjudicatory proceeding.  That is one reason why I framed the first issue to be adjudicated as whether the watercourse is intermittent or perennial, instead of focusing on whether MassDEP could rely upon beaver dams to preclude a finding of intermittency.  See Hearing Testimony, 00:9:00; Pre-Screening/Pre-Hearing Conference Report and Order.
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