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Summary 

After a hearing, Recommended Final Decision finds that a proposed two family dwelling to be 
placed on pilings on a coastal dune will not disturb the vegetative cover so as to destabilizethe 
coastal dune or interfere with the landward or lateral movement of the dune. 
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Introduction 

This is an appeal under the Wetlands Protection Act, M.G.L. ch. 131, sec. 40, and the 

Department'simplementingregulations, 310CMR 10.00 (the Regulations). An abutter challenges 

� On December 27, 2000I issued this decision as a tentative final decision under 310 CMR 
1.01(14)(a) because it would approve a final order of conditions different from the superseding 
order of conditions issued by the Department. In that decision I required the applicant to revise 
the Plans (to eliminate a latticework skirt) and the Department to prepare a proposed final order 
of conditions (reflecting the revised plans and requiring that the Rosa rugosa in the vegetation 
plan be of nursery stock). I allowed the petitioner and applicant to comment on that proposed 
final order. Ireceived no comments, and therefore this Recommended Final Decision is 
substantially identical to that tentative decision. 

This information is available in alternate format by calling ourADA Coordinator at(617) 574-6872. 
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theDepartment's issuance of a Superseding Order of Conditions (SOC) approving the construction 

of a residential dwelling on SalisburyBeach in Salisbury. At issue in the hearing was whether the 

project conformed to the regulatory performance standards for work on a coastal dune, specifically, 

whether it would disturb the vegetative cover so as to destabilize the dune and whether it would 

interfere with landward or lateral dune movement. See 310 CMR 10.28(3)(b) and (d). Following a 

hearing, Iconclude that the project, as now revised in accordance with the Tentative Final Decision 

I issued on December 27, 2000, conforms to the applicable performance standards. 

Background a nd Procedural History 

In August 1998 Stephen Danielsand James Devlin, the trustees of Sandy Shoes Realty 

Trust, filed a notice of intent to develop a 10,000 square foot lot at 132NorthEnd Boulevard (the 

Lot). The Lot is located on a coastal dune. At present it contains three residential structures 

comprising nine dwelling units. One of the buildings has a solid foundation; the other two are on 

pilings withlatticeworkskirtsaround their foundations. The applicant proposed to remove those 

structures, as well as the existing concrete sidewalks and retaining walls, and to build in their 

place a six unit residential structure on pilings, along with twelve parking spaces, a boardwalk 

and a privacy fence. The Salisbury Conservation Commission approved the project, and Eileen 

Khoury, the abutter to the north, requested a superseding order of conditions from the 

Department. After the Department approved that project on February 26, 1999, Ms. Khoury filed 

this appeal. 

On March24, 1999, following a prehearing conference, Administrative Law Judge 

Bonney Cashin issued a scheduling order in which she identified, as issues for a hearing, (1) 
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"[wjhether the project as-proposed and conditionedin the [SOC] ... adversely affects Land 

Subject toCoastal Storm Flowage ... and con1plie$ with the performance stMdard for-Barrier 

Beach ... .,;(a) i11pai-tic1tlar, . are the g,t:adin&and ercsien c<mtmlmea.sures·it�eqpate?'' And (2) 

"[W]hether the proposed project sittis:fies the standard$ set,forth in the Departmeht's.Storm.water 

Management Policy?" The martetwas then assigned to me for hearing, 

In foly 1999 a,snowfence was.installed along thenorthern property line to prevent 

ero:.sion .oftbe nottheastccmwr ofthedune frem foottraffic; Subsequently; the. Lotwa� sold to 

Dom1ldP. , Stanley and Deborah M, Sta11ley, Whoredesi$ned theproject.2 thetevisedpro:Ject 

cppsists ofa,two..familyresidential.buildin.g, c;ompdsirtg 2,8.9l•squarefeet, appro:xhnately 1()5 

foetlon.g ahd 35':feetwid�;, with a 4J0 square f'ootd(;lck(the Hµilcli11g), a 2;278 sqimre foot 

parking area With six parki11g spaces, awall<.way911 eaeh-side of'the Building;,aboarciwalk.ii1 

front ofthe·:euildfoi�• ancJJ.rvegetatio11 plan (the Project), The Building wiHheJocated 

apprqxiniately 62 feet sea'Vard of'the e:xistin.gs'tructures and partfaily ina previousfy undisturbed 

ai:ea ofthe coastal.dune. The Buiidirtg wHt covet 4pptoximately 37% o:fth�Lot �� will be 

elevated upon pilings a n1ihilrlum of:tbreeafeetabove the existing' dµne height The p�kiog,area 

is focated at thewest end .ofthe LQt aloug.NqtihEn_cl Bqul(;lyarcl, · iµ M w:ea where the bt1ildings 

n:ow sit. The park.ing area'will c.onsist ofa <'geoblpck pavement system/ a pervious surface of -

washed cnished stone, The walkways and boardwaikwillbe made of remoVable '1'l't(;l:x" mats and 

wUtpeiey�t�lfod seasonally.duting highfoottl'affic• periodsJn. an effottto. dkectfo.pt tl'afflc and 

mill.irµi21e dune impacts. 

2 Bec�lls.e.tlte rede&igne<.l:pr0Jecfw011ldresult in less impact up.on- wetlaiids resource areasthan 
th¢•011ginal pl'oject worildhave ca,u�ed� itwas not necessary for the' appltcahrto file a new order 

https://effottto.dkectfo.pt
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Beachgrass wHl be removed from the dune area within the Building footprint and 

transplanted to less vegetated areas on the eastern portion ofthe Lot, Specifically, appiothnately 

1,260 plants will • be move(:Lfrom the area under the Building • and walkways to the.eastem 

unvegetated areas closer to thewater (shown. asAteas B and C on thePll:lrts), where f3(h1ew 

plants will-also be added.Jn addition; 350 neW plants willbe added to Area A on.the 

soµtlieas�el'll cornenef'tlie Iot; Flnally, 10 Rosa rugosa bushes will beplanted' in the northeast 

corne» of'the Lotnearthe Building, shown .i11 Area D on the P}AllS.. 3 As proposed, this planting 

willereate a new vegetated area ofapproximately 1;200 squar� feet east of'the proposed struoture 

anµWill increase 'the · d¢hsityofthevegetation along the squtheast • corner oithe Slte; 

This tedesigned project was shown • on.revised ptoJect plans dated Julyl2,2000. These 

plans also showeda.J:ece11t increaseitrboth thevegeta.tfon a11d elevation intheeasternporti91,1qf . ' . . ' . . •, . 

the:J:�ot. Ihe revised.plans WererevieWed and accepted by the Pep1;tt·tment/.'fhe pfop.s were 

filrther revisecfo11 Atigust 12, 2000 to eJimlliate the clrywells aµg theprivacy fence. '.I'heseA.ugust 

12,, 200() plans4 were the plans ofl'ecot4forfhe he�i:it1g{the Plans); 

'fhe petidon:er pre:filed th�.direct and xehu1:tal testirhony>ofStariley M. Httmphries, senior 

coa.stal geologi$tatENSK Constllting and Engineering Co11;>oration, ·and Robert Prokop, wetland 

scfontistiwildlife lJiologist at Wetiand Consulting Services, a company of which he isthe 

pri11.cipaLa.nd owner. The Departriient arrd applicant:also sttbmitied pn�fifodtestimony; Ralph w. 

ofcp11<:liUons with the Consetvation Commission. se·e Wetlands0an<i Wttte1}¥c\ysJ;>olicy fot 
J.l�yiew of'ProJectPlanChanges •(DWW Policy 91-l). 
3 Area.D onthe Plans runs along the northern portion ofthe Lot, Itip.cludes thenottlieast corner 
a11.�Hhe area where the BuildirtgWiU be lo.cated. 4 "Ihe .plans are entitled Stanley Beach'House•{fotn1erly Sandy Sh.oes) prepared by Fulcrum, Inc, 
A).-phitectsi dated Jurte. 10, 2000, JUly 4, ZOOO, revi�e4July 12, 2900Jmd 41Jg11st lZ, 2000, and 
consist 6:f sheets A,;_3� A-4, and A�5. 

https://pri11.cipaLa.nd
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Perkins, an environmental analyst in the Department's NortheastRegional Office, provided 

testimony for the Department. Christoper J. Leahy, P.E., of Millenium Engineering, Ronald N. 

Laffely, an architect with Fulchrum Inc., Architects, and William Decie, a wetland scientist at 

Kairos Environmental Services, testified for the applicant. 

I held a hearing on October 1 1, 2000. Prior to the hearing, I told the parties that the 

testimony showed that only the project's compliance with performance standards prohibiting a 

project from disturbing the vegetative cover so as to destabilize a coastal dune and interfering with 

landward and lateral dune movement remained to be adjudicated. The parties agreed, and the 

hearing was confined to these issues. Subsequently, the applicant wrote a letter informing me that it 

had decided to eliminate the latticework skirt detail that was to surround the perimeter of the 

Building six inches above grade. The parties filed closing briefs on November 6, 2000, and Itooka 

view of the site on November 9, 2000. 

Applicable Regulations 

The Act and Regulations identify functions, referred to as "interests protected by the Act," 

that wetland resource areas perform. See 310 CMR 10.01(2). In the case of barrier beaches and 

coastal dunes, these include storm damage prevention and flood control. To ensure that these 

� This was because (1)the petitioner's prefiled testimony did not address the stormwater 
management policy, (2) as discussed in this decision, the performance standard for barrier 
beaches is subsumed under the standard for coastal dunes, and (3) there is no separate 
performance standard for work on land subject to coastal storm flowage, defined at310 CMR 
10.04, and, in any event, the standards for coastal dunes protect the same interests of flood 
control and storm damage prevention served by land subject to coastal storm flowage. Finally, 
the petitioner's prefiled testimony addressed only two of the performance standards for coastal 
dunes --those concerned with vegetative cover and lateral and landward dune movement, listed 
as standards (b) and (d) at 310 CMR 10.28(3). 
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interests are protected, theRegulations establish performance standards that .any activity that will 

"remove, fill, dredge, or alter" 'the particular wetJan&mustmeet 

The parties, agtee,that the site is a barrier heachi. as thatterm ls.defined c1t3lQ QMR. 

10.29(2). Barrierbeaches consistgenerally ofc()asta.l beaches and coastal dunes.. . ld, When abarrier 

beach .is detetntined t(lbe significant to storm damageprevention.and flood.control, the 

perfcrmanee standi:trds fQr.coastal beaches.and coasta.ldunes apply to the.coaste] beaches and 

coastal dunes thattnake,·µp the barrier beach, 310 CMRl0.29(3), 

Inthis•qase, tl1,e a�tlvities are ptoposed ona coastaLdune. 'I'hepetformance standa.tcJs. .fot 

. coastal dune are setforth at 310 CMR 10:28(3)through (6). A$ televanthete, work in a cgas�l 

dune mustrtot have a11 advetse effectoil the coa.stal dµue by dishtrbingthe vegetative. cqver s()·as to 

destabilize the,dune (31.J) ·CMR JO,Z$(3)b), ◊tby:iriterfedng• wi$tl1elandward otfatetai ·m0Veri1ent 

ofthe ditne(3lO Qfy:[R, lQ.28(3)d). ''A.dverse. effect means a gteatertha11 .negligibfo change in.the 

resomce �-e�,Qt 'Qlle Qfit� charact�ristlcs · oi• factors·lliat• dirriililshes the value of the.xesot11·ctfatea. to 

<>ne ();r more ofthe specifiC:interes.ts ofM.G.t. •c. .l3J,.:sec 401 •.·as .determ.m,¢dby thei�sqing 

auth6rity.. Negligible rneans small enoughto be distegarded." 310 C:MR 10.43. 

The .Yesthnony 

J, . The Petitioner's Testimony 

•·Mr• .fI1,1mphries testi:fiedlhat'''[t]he removat.of existin$ beaehgrass.and ilie inability for 

future beachgrass fo gtoWwithin.al,900· squate·footarea, as··.a resultofthe new constmction 

footprirlt, .Wil[destabilize the dttmfbyreducing itto a simple plleof'sand. The root a11d rhizome 

systemof beachgrass wiit:no fongerhe ava11able t◊ sttellgthel1 the internaLstructure e>fthe dune and 

https://removat.of
https://specifiC:interes.ts
https://beach.is
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reduce the effects of'future wave erosion. Dune erosion will occur atafaster rate and more sand 

will be moved 1andward:4uring storm ove.rwash events," On cross exam111atioii, Mr, Humphries 

explained'that, the beacbgrass plays an impo11ant role in stabilizing the dune, Not only do theabove­

ground tila<iestr�p tlle sand angiJJ;pl'ea�e.its volume, but .the intemal root.and.rhizome system• . .  

strengthens the ch111e below gmtmd,.allowing the sands below the ground to "interlock/'He 

maintained thattransplanting. the heachgrass eastwardly to the • front ltne, or.toe, ofthe dune, a$ the 

applicant's vegetation plan p:roposes, Will notof:fset beachgrass loss whereitnowgrows. Altb,ough 

Mr, Hilinphtjesrecognized· that the san.d :would: befrapped, closerto thtrqcearr�fthe beaohgrass 

Were moved fai;�bereasti he emphasized thatthe,Regula�\011s do notp1ace.a higher valite 011 the 

portion ofa dunetbat islocc1ted closer to the ocean than an area farther aWay. l:te views the 

vegetation plan mrenhan�ing the easterrt portion ofthe dune··butdestabilizing an.d reduc:ing the 

f\,lnction :ofthe more westerii portfon. He ?stated•further that the bea¢hgi:El$s cWtentlyin &ea-A,. anc:t 

n would migrate;fnto Ateas B and Clll'mtY eveilt irfootti-af:fic·were contJ:qlled; a,ndh,e'observed 

that iri factthereJhM been mi inctease fo,c:lµne eteva,tion a,nd vegetatiomover the past.tW6 yeats. 

Mr, Humphrieswas also aslced ijl:>ot1t ·the Projeces. impacton. the landWai:d andJatetal 

movementof the,dune. In hi� view, a lattic:eworkskirt acts Iike a. solid. founda.tfon. and prevents the 

.movemenf ofwind-drivefrsarid. Ort the othethartd, he. aijreed-that san.d movemertt due to watei: or 

wave adfo.n can.·occw··tht'ough a]atticework sl<lrt. However, itjs. his ppinjon mat the !?1:oject woµld 

rtotrepresentan overall hnprovement in fue cpast�Ldunets ability to mow, since the Jatticework 

skirt would i:nhibitwind�ddven sand, M1\ Humpl)l:ies also noted that, ifon.e included the p1'0p6sed 

patkiil.g area, thel>tojectwmllcl increase the footprint of'the area of the Lorthat is 'disnubed. 
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Mr, Hurnphries testi:fied that the vertical movement of the dune will be limited by the 

Building, While he aclmowledged thatthe Regulations do noraddress vertical'movement, in his 

viewveriic<t.l nwvementis . a necessary coinporienfof Iandward and latetatmovert1ent. Be¢1;1ttse 

beaches mqve both landward and upward, . if a dune ca.nnotmove vertically atthe. sM1e tim.eitis 

moving • landward and latera.lly there will be a loss offunction. Hedld adrnit; however, that 

Iocalized charactedstics affect a dune' s ability to gto-wvertically aµdthate:,dsting factors in the 

·satisbiliy, Beach:envirotifueht might well : limit·theJ1,eight,ofthe dune, 

Fina.lly, . Mr. Hl.lrtlphri.es testi:fied that ovel'2$00 square ·feetofparking area. will.reguire 

rnainten.�ce·i11 the form of regul� sand sweeping aud. front-end loadei' removalofoverwash 

following' 111ajor storms. � his view, this mainteriance does rtot allow for clune mtgr�tio11 and 

therefore futerferes with the landwatd. biHatera.I ,movement ofthe dune, 

Mi . .. Ptokop..testined that ''cot1st1-uctin� the,:prqpo:se�: stru�tµre over· ·�xisting vegetated .. dune 

woold distutbthev:e&e.tativ.e covetand de�taqilize·f4e dune�' since-;alrthe du.ne grass urider and 

�ound the:hew .�tructt.tre wpuld be.des.troyed during and after cortstructibn. lt'is hls viewthat! ifleft 

.al()ne,· tlle •size ·�d. volum.e qfthe· d1111e could·.he·maintai.rtedt>11:·th¢:e@stern.I1alf:Qftb,e dwe· where 

the .BuilditlgJs to be located '�since apptoximately t00feet orve�e4tted cliuw remains which, 

provides.favorabltfhabitatfor••sand•depositi◊rt and:potentialdevel<>pment ofa. lc1rgyr·duneYAs for 

the propbsa.l to ttaitsplai1t existingdu11e gi,·a$s �d•.provide other enhaneemedts, M1:; Ptokbp testified 

that . .itis 1'qµestip114l)le''whethefthe TQ Rosamgosa shrubs will•• .sutvive. However, hei:1gre.ed that 

th.e tevised,plans showedtbe. shnlt,s closer·to;the••Buildingthari.•they· w.el'e ◊nthe Qdginal pliws .and: 

hethoughtthey11ow had a.better chanee ofsurvivaL. Mr. Prokop also agreedthat addingnewgrass 

a.r:td transplantihg tl1e grass froril under the Bui1d1ng wouldbe a ''slight enhancement" sp • long as it 

https://hei:1gre.ed
https://Hl.lrtlphri.es


were properly transplanted and did not kill the existing vegetation. He also saw benefits in the 

proposed placement of the walkways and control of foot traffic and the fact that the vegetation will 

occur earlier than if the Project were not undertaken. Nevertheless, he remains of the opinion that 

any benefits from placing the Building on pilings will be offset by its seaward location and by the 

removal of the existing beachgrass. 

Mr. Prokop testified further that "[i]f the proposed structure were indeed to be constructed 

a minimum of 3 feet to 6 feet above existing grade, the dune might still be allowed to move 

landward. However, it appears that the structure would only be a minimum of 2 feet above existing 

grade in places." In his rebuttal testimony he recognizes that the "proposed plan would construct the 

structure on pilingselevating the Building4[feet] to 7 [feet] above the existing grade of the dune" 

but opines that the latticework skirt will create a "dead air" zone under the structure that will 

prevent sand from flowing "freely." Mr. Prokop also testified that, even without the latticework 

skirt, the dune height will be restricted under the Building, thereby interfering with the landward 

movement of the dune. He recognized, however, that the existing conditions limit the dune's 

landward movement "since by their very presence the structures prevent the further landward 

movement of the dune." 

However, Mr. Prokop admitted that the ground floor of the Building was now designed to 

be an additional foot or above the dune. If that were the case, and the latticework skirt were deleted, 

he agreed that lateral movement would be allowed. However, he added, it would be "somewhat of a 

judgment call" whether without the latticeworkskirt the Project would represent an improvement 

over existing conditions. 
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Finally, Mr. Prokop testified that there will be only "an approximately 5 foot wide opening 

[separating] the proposed structure from the Khoury residence to the north while a 10 foot wide 

opening will separate the new structure from the abutter to the south. This congestion of buildings 

leaves no potential for sand to accumulate along the sides of the structure and, with little or no 

vegetation remaining along the northern and southern sides of the Building, these areas will 

function largely as 'wind tunnels." On cross examination he admitted that the Project would allow 

for some sand deposition and lateral dune movement, and that his opinion was based on the 

assumption that any sand that did accumulate would be swept away because the areas will be used 

· · .·- . - ., . . ,."-.·•. · · · · . -s walkways. a

II. TheDepartment's Testimony 

Mr. Perkins testified that by requiring the Building to be2 to 6 feet above grade and by 

requiring "Geoblocks and"Trex" artificial lumber for the flexible boardwalk, the dune will be able 

to erode and otherwise shift position. It is his opinion that the Project will not interfere with dune . . . . :  . . . .. . -. 

movement. He testified further that the net area of vegetation will be unchanged because the 'lost' 

plants will be relocated to an existing bare or very sparsely vegetated area on the dune just east of 
� 

i :

· 

the proposed building. Additionally, the shrubRosa rugosa, which will be placed in the 

northeastern part of the dune (the direction from which severe wind and waves are most likely to 

approach), and the northerly edges of the three existing buildings to be removed, will provide 133.5 

square feet for vegetation. Snow fencing will also supplement and protect the vegetation. For these 

reasons, it is his opinion that the Project will not destabilize the vegetative cover. 

During the hearing, Mr. Perkins acknowledged that he had some concerns about whether 

the Rosa rugosa plantings would succeed. He thought that if seedlings were planted they might not 
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beableto survive butthat "perhaps latgerplants.ean." He was asked whetherthe beaohgrass would 

move infothe areas even witliout any enhancement, and he replied that he believed that the recent 

gtowthwas due.to the snow ·fencing in·the nqrtltellSf comer and that it was possible that the effect 

from..thatmayhave aireacly been realized, As a resultthat.there may not be any further inerease .ln 

beachgrass unless the veg¢tatio11plru:l were lmplemented. Likewise, because the sh.ote area ls 

subje.ctto. d)?lwniC: forces•a11d .. might··be· •etodirig. rather than-accreting; Mt.J'etl<lns declin�d to. 

sp�:lcµJate wh,etberthere w6uld; be further growth .in the. dune or· any increase m beachgrm,s, .Irrsum, 

he Jelt lll!;ttitwas justas 1ikely that therewould beless growth, rather tha:µ more, depending on the 

cortditions. 

tnMr. Perkins' opiruon,·remqvlng:the beachgrass and repfantingit fatiher.seaWard wiILnot 

tesult m .a de�tabili+atioµ ofthti dune, This is because,An his view, the pottion of the duneclesestto 

the. o<;e®-wiff be better abletowithstand ili:e move.ment ofsand from wave 1:1ctiQtlJ1.11cl p,rovide 

pr<>tecfi<>µfrom storin damage, Thedncreased vegetatfon will have a stabilizfog effecton'the dune 

sihce a. more deriselfvegetatecl dune willhe better al>le·to absorbthe energy of the waves, . one of 

the functions .·ofa dune, He ex.plainedthat 1 'it is i'.tnpo11antto have a denselyvegetated aree, notjiu�t 

a vegetated area," since a bare 9r sparsely planted area does not absorb as much energy fro.m the 

irtcoming wavesas d9es._a.moredensefy plahtedarea with an extensivetoot �ystetth In sum, he 

believesJhat transplanting vegetatiori.to Ateas A, B and C, and'Pattially D, will increase the quality 

ofthe vegetation artd balance the loss of'existing.vegetation. that willocc,.m whenfhe Bllilcling;is 

co11sttj.lcted over. the vegetated.:atea further l@dward.. . Iti$llisviewthatalthough the netVegetated 

area may bereduced, the qualif;yofthe vegeta#<mwill be increased .a11dthe "het e.ffecto:fthe 

vegetatio11.will .be w1changed.,'1 

https://vegetatiori.to
https://growth.in
https://inerease.ln
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As to the dune's lateral and landward movement, Mr. Perkins testified that the Building 

would have a positive effect because it will be placed on pilings and therefore will allow lateral 

movement. He stated that the dune could move landward now to only "a very minor extent" 

because the existing buildings represent a solid wall. On the other hand, the Building would be on 

pilings, and allow the sand to go under it by either wave or water action, and there will be a 3 to 7 

foot distance between the bottom of the Building and the dune. He acknowledged that the 

latticework skirt might diminish wind-generated energy. In sum, it is his view that the increased 

density of the beachgrass and the use of pilings result in an improvement over existing conditions. 

III. The Applicant's Testimony 

Mr. Decie testified that the Building is proposed to be located a minimum of three feet 

above existing elevations. He stated also that the existing structures within the proposed parking 

area prevent the dune from moving forward at present, but that the Project will allow sand to travel 

approximately 140feetlandward to the parking area.® In his view, even with the latticework skirt, 

the Project would create more area for the sand to move than is the case now. Therefore, even if the 

sand that accumulates in the parking area is removed, the Project will increase the dune's 

movement because it will be able to move farther to the west than it can now. 

� He provided a revised notice of intent reflecting the changes that had been made to the Project. 
In it he notes that "the dwellings lying north and south of the [Building] presently interfere with 
lateral dune movement with both buildings lying seaward of those on [the Lot]. In addition, the 
property to the north contains three structures that in general overlap each other such that the 
lateral movement of sand from the north appears negligible. Lateral movement of sand from the 
south is minimal, if existent, due to the presence of a fence bordering the property. Present 
landward sand movement on the [Lot] is limited to a position approximately 100 feet west of the 
eastern property line to the skirted foundation of the easternmost building. On the completion of 
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On cross examination, Mr. Decie recognized that the height of the dune and the amount of 

beachgrass has increased over the past two years, but it is his view that this is due to the new snow 

fencing in the northeast corner of the Lot. He pointed out that presently the dune cannot move 

laterally, because the property to the south is completely fenced off and to the north there are three 

houses in a row. 

Mr. Deciealso stated that there will be three feet of open space between the finished ground 

elevation and the underside of the Building's floor beams. On cross examination he pointed out that 

the first floor will be atelevation21. With regard to the suggestion that this would interfere with the 

dune's ability to grow vertically, he stated that that might be the case if the dune grew to elevation 

22, but that was not likely since the numerous existing houses on the face of the beach effectively 

control the dune height, He knows of no other place on Salisbury Beach where dunes are that high. 

In his view, the vegetation will stabilize the beach, and will be put in place sooner with the Project 

than if it were left to grow on its own. Thus, the vegetation plan will have a positive effect on the 

portion of the dune that is subject to the most wind, and possibly wave, action. 

Mr. Leahy's prefiled direct testimony contained specific comparisons of the square footage 

of the existing conditions and those of the Project, as well as characterization of various 

components as "pervious" or "impervious."" He concluded that the Project had less impervious 

surfaces than is the case at present. Mr. Leahy expressed the view that the lateral movement of sand 

would be possible over both pervious and impervious surfaces. 

construction, sand will be able to move a distance of 140 feet+ westerly before reaching the 
proposed parking area which is presently completely occupied by structures." 
� On cross-examination, Mr. *Leahy stated that his testimony had been intended in large part to 
address the storm water management issues that were eliminated after the petitioner did not 
address them in her testimony. 
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Mr. Laffely has been involved in this project since its inception, He is an architect by 

profession, but he is also a member of the Salisbury Beach Management Plan Committee, a group 

that meets regularly to discuss the protection of the coastal resources in the area. In that capacity, 

Mr. Laffely has been working with a small group of Salisbury residents and professionals from 

Coastal Zone Management and the Department of Environmental Protection to educate Salisbury 

residents on the importance of protecting the dune and its vegetation. Mr. Laffely described the 

Project as a multi-faceted approach to that goal. In addition to the vegetation plan, the pathway will 

be defined with snow fencing and a boardwalk that will be removed seasonally, preventing foot 

traffic and allowing vegetation to grow into the area. Mr. Laffely also pointed out that the planting 

must be maintained for two growing seasons and that the construction schedule calls for a barrier to 

protect the planting along the east and north property lines, When asked whether there would be any 

loss of vegetation as a result of the Project, he stated that there would not because the beachgrass is 

being relocated. Further, it is his view that while the vegetation in the northeast corner, which is 

now protected by snow fencing, will continue to grow and vegetate, Areas B and C and parts of 

Area A will be impacted every year because of foot traffic to the beach. The goal of the Project is to 

nourish those areas as well, and in his view that will not happen under existing conditions. On 

cross-examination, Mr. Laffely admitted that he has not yet contactedDanMcHugh of Great 

Meadow Farm in Rowley, the individual identified as the supplier/planterfor the vegetation plan, 

He said that Mr. McHugh had been described to him as someone experienced in wetlands 

vegetation. 

Mr. Laffely also confirmed that the bottom of the first floor of the Building will be located 

at elevation 21. This will allow 3 feet of open space between finish grade and the bottom of the 
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Building. He agreed with the petitioner that sand blows in and accumulates in the area to the side of 

and in between the buildings now, but he stated that he expected that it would continue to do so 

when the Building was on pilings. He also pointed out, as had Mr. Decie and Mr. Perkins, that the 

existing buildings prevent lateral dune movement because there are two lines of buildings, both on 

the Lot and on the property to the north and very little movement takes place. 

Discussion 

Adverse Effect. In her closing brief, the petitioner points to the regulatory definition of "adverse 

effect" and argues that the construction of a new2,891 square foot building, 62 feet closer to the 

ocean than what is presently on the Site and on an undeveloped portion of the dune, is a "greater 

than negligible change" from existing conditions. She misconstrues the definition of "adverse 

effect." First, a project is evaluated for "adverse effect" based on its impact on a resource area's 

ability to function for the specified purposes, not in comparison to structures presently on a site, 

Thus, even assuming that the Project would increase the footprint of developed area of the Lot by 

20 percent, as the petitioner maintains, that is not the focus of the inquiry. Second, even if the 
� ,y 

Project will have a more than negligible effect on the dune'sability to provide storm damage 

prevention and flood control, the Regulations require that any change not be an adverse one. The 

"change" must "diminish[] the value of the resource area" in performing those functions. That is the 

standard that I apply here in evaluating the Project and the two relevant performance standards. 

Disturbing the vegetative cover so astodestabilize the dune. The witnesses do not disagree that the 

placement of the Buildings on pilings over an undisturbed portion of the eastern part of the dune 
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will have a negative effect on the beachgrass in that area. Where they disagree is whether the 

vegetation plan will compensate for that effect, with the result that the Project will not have an 

adverse effect on the dune by disturbing the vegetative cover so as to destabilizeit. 

Mr. Humphries, a coastal geologist, testified without contradiction on the important role 

beachgrass plays in stabilizing a coastal dune. Under cross examination he steadfastly maintained 

that moving the beachgrass from its existing location on the western area of the dune and placing it 

on another, even to the toe or front line of the dune, would have an adverse effect since every 

portion of the dune is equally valued and the benefit to the eastern portion would be outweighed by 

the detrimental and destabilizing effect on the western portion. He did not explain why, if every 

portion of the dune is of equal value, the benefit to the eastern portion would in fact be 

"outweighed,"althoughIinferthat this was because, in his view, the Project would impact a larger 

area of the Site than at present. 

I would find Mr. Humphries' testimony more persuasive if he had addressed a number of 

factors about the Project that may well have had an effect on his opinion had he considered them. 

He did not take into consideration the fact that at present foot traffic is not generally controlled, and 

the area that has shown an increase in dune elevation and vegetation is an area that has in fact been 

made inaccessible by snow fencing. Nor did he address the fact that the Project actually adds 

beachgrass and Rosa rugosa or Mr. Perkins' opinion as to the importance of a densely vegetated 

dune in absorbing the energy of the waves. 

While none of the other witnesses are coastal geologists, both Mr. Perkins and Mr. Decie 

have over twenty years of experience in wetlands science and permitting. I therefore find their 

testimony both credible and reliable as to the effect the vegetation plan will have in stabilizing the 
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dune, Mr. Perkins did notshare the opinion ofson1e of'the other witnesses thatthe vegetatior; 

would increase ffleft on.its own, and he ptovided thoughtful reasons for his vfow. Be also testified 

thoughtfully and persuasively about the advantage gained by Increusingjhe density Qfthe 

vegetatfon andtherebyenhancing the dune's·ability to absorb wave action. Alth.ougb. Mr. Laffely is 

an a.tchitect.tather than.a wetlands 01: coestalscientist, he has .along fruniliarity withthe ,saJisJ:iiuy 

Beacli·area and clemo11sµ:ated11.thpro:ugb. l<tlowledge ofthe vegetation o1rth�tLot, the effortstc 

incl'ease it·ov�r tlie pastfewyears, thc:, speciµq elements of'the vegetation . plan artd the teasoris 

beIµnd·th:em,,�4·•th� bene;1:1ts that he believed would ili.ure from implementili.g k Altl1ougllfo:tdoes 

notqµa,.lify as {m experton coastal processes or methods ofdune protection, lneverthelessf'ouud 

hitnto be a ctedible witness. Nor dol find him. to he·any less rdh.ible a witness beca,µ'se he has·not 

yetcontacted .the nursery•wifh:i:eaatd ·to the S!),�cifics..ofplantipg, a concetJ) tl111th� iJtdicatedohe. 

would addtess whenthe Project w�ready tp movefo;ward. Fihally, and pel'haps mostirnportantly, 

Mr, Pi:Ql.<.op,•. th�;petition�w'$ 9W11 ... witness and .a.qualified wetlarid.s. scientist, ackn.owtedgedon cross· 

examina.tion ·thaMhe vegetatiofiplan wotild result ih a:sligb.t enhancement soJortg �isdtWete:. ·caj.rfed 

out properly. 

Base.d.on the .testimo11y, lfai4. thatJi$·' a tesµIf ofthe·fransplantEition .qfl)eachgrass•·frPm•Area 

D to .A.teas A, :a J:lfid C,.the use p:f' a .boar<lwalk: and.''Trex'' wats to contr<>lfgot traffic to the beach, 

the ad<lhion qfJ>eachgras.s · to AreafJ /\, B andC, the requirement.that the planth1gs.bemaintmneo for 

two growingseasons, and.provisioh for placementota ptotecfrve hru;tiei\ the Et·oject will x1othave 

an adverse effect.on the vegetative cover of the dune so as to destabilize the dune. No testimony 

was stibmitted 'that addtessed the • significance of the Rosa rugosa to stabiliZingthe qun.e;. •However, 

hecaus<fitis depfotedas part orthe;;,regetation.plan and. becanse both 1'41'. Perklns �d Mr, Prokop . 

https://effect.on
https://Base.d.on


18 

expressed coneerns about whether it would survive, the final order clarifies thatthe Rosa rugosa 

shall • be of 11ursery · stock.ratherthan seedlings. .  

Interfering withJateral and landward dune movement. 1am not persuaded thatthe Project will have 

afi adverse eff'ect on the ability ofthe dune to move landwar<i andlateraUy. The lc:1tticewgrkskirt, 

Which, according .to the petiticmer's experts, wouldJ1ave created a �'dead zone" and.limited the 

dune's ability to move bywindaction, has beeneliminated. TheBuildirtg will be onpilings and 

will nothave any sldrting around it. Thtis, itis 1mdisputed thatboth wind and water driven ferces 

will be able to move the dllhe area unde1i the Building. 

1'he witnesses agreedthat the bottom of the Bujlding willbe at least 3 feetabove the 

elevatiort ofthe dnne, .Mr. Prokop, the petitioner's own expert, testified that a 2 footdifference 

between the attllding at1d the dune elevatlonwould allow:for dune.movement, This Ieaves the 

petltionerwitl1 Mr. Humphries' contention thafit ls importa:nfto protect adtfue'.s ability to. move 

vertically as wellas horizontally.a Althoughthere ma.ywe1lbe a.re1ationshiphetweeh vertical and 

Iandward dune movement; .the Regulatlons do nctprotect vettical movement per se,. and I decline to 

read such a. .provlsfonil.)to them. In any event, Mr, Humphries lfunselfrecognized thatthe local 

cha.tacterfatfos or'Salisbucy Boaclr wq:ulg in all likelihood Jimit the J:ieight th.e dune could reach, and 

he stoppecl sh.Qrt ofopining tl:tatinthis pr.trficular ease the Iocatien of'the building atleasttfu:eefeet 

8 Mr, J.lerkins did not address this point. 
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above the elevation.ofthe dune would actually inhibitthe dune's.ability to growvertically. I find 

that with. the ¢liminatfon ofthe l.atticewotk.skirt, the placement ofthe Building no . less.thanS feet 

above the elevatfonofthe dune will not adversely affectthe dune's abilityto move'Iaterally and 

landward. 

Nof do I .find persuasive Mr. Hutnphries' contention that the anticipated niaintenan.ce ofthe 

parkirig area?will prevent dune movement because sand will be unable to. accQmulate there, No:ne pf 

the •othervvitnesses specificallyaddres$eti rd,1.tiqipatedimajn.tenance ofthe parkiqg area, which will 

consist ofa petviol.ls.smface of washed crushed stone, Thus, Mr, Humphries' concemis'not based 

on a specific componentofthe Project itself,. but rather on his . speculation about one aspect of 

future.use. Moreover, Mr. Prokop testified, .as did Mr. Perkins, • Mr, Decie, and Mr. Laffely, that 

Urider existirig cortditions the landward .movement•ofthe •dune is controlled by existin.g stn1cmres, 

two ofwhich are witlilitthe footprint of the fumte P©:ki11g area. hnplicit it1 Mr, Hum.pl1ries' 

concem thc'lt sand wjll .blow into the new parking area and be removed i� hisxecognition thatthe 

dunewill have a capacity to move landward that it does not, now have, As Mr, Decie testified, with 

the existing structures l'emoved and the Buildirtg on pilings, sand willhe a.ble to rnove 140 feet 

before itreachesthe parking atea, Thus, even.assttniing thatthe owners oftheLot routinelytemove 

sand from the parkirtg ©:ea, the dune's ability to 111ovela11dwarcl will>have been e11hanced by the 

Projec.t. 

Likew'ise, Ido notfind persuasive Mr. Prok9pis projection that the Project will create wind 

tunnels (llong.the side ofthe . Building, preventing sand from accurnulatirigin those areas and 

interferingwith the dune's ability to move .landward, Both Mr, Perkins and Mr, Decie testified that 

https://niaintenan.ce
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placing the Building on pilings will allow for lateral and landward movement that does not now 

exist. According to the Plans, the Building does not extend further into the side lot lines than do the 

buildings there now. Mr. Decie, Mr. Perkins and Mr. Laffely all testified that at present the dune's � � 

movement on the Lot is controlled because of the structures to the north, west and south of it. Mr. 

Laffely recognizedthatsand accumulates in those areas now, but he is of the opinion that it would 

continue to do so once the Project was completed. On cross examination, Mr. Prokop himself stated 

that he expected that sand would accumulate there but that it would be swept away. Mr. Humphries 

does not address this. Thus the witnesses agree that sand will continue to accumulate in those areas 

at least to the extent it does currently. 

I find that the Project will not cause an adverse effect on the landward or lateral movement 

of the dune. 

Disposition 

The Department's Final Order of Conditions (File No. 65-333)is approved, 

NOTICE 

This decision is a recommended final decision of the Administrative Law Judge. It 

has been transmitted to the Commissioner for her final decision in this matter. This 

decision is therefore not a final decision subject to reconsideration under 310 CMR 

1.01(14)(d), and may not be appealed to the Superior Court pursuant to M.G.L.c. 30A. The 

Commissioner's final decision is subject to rights of reconsideration and court appeal and 

will contain a notice to that effect. Because this matter has now been transmitted to the 
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Commissioner, no party shall file a motion to renew or reargue this recommended final 

decision or any portion of it, and no party shall communicate with the Commissioner's 

office regarding this decision unless the Commissioner, in her sole discretion, directs 

otherwise. 

Edna H. Travis 
Administrative Law Judge 
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