COMMONWEALTH OF MASSACHUSETTS

Middlesex, SS. Board of Registration in Medicine
Adjudicatory Case No. 2021-028

In the Matter of

VISHAL VERMA, M.D.

STATEMENT OF ALLEGATIONS

The Board of Registration in Medicine (Board) has determined good cause exists to
believe the following acts occurred and constitute a viclation for which a licensee may be
sanctioned by the Board. The Board therefore alleges Vishal Verma, M.D. (Respondent) has
practiced medicine in violation of law, regulations, or good and accepted medical practice as set
forth herein. The investigative docket number associated with this order to show cause is Docket
No. 20-083.

Biographical Information

I. The Respondent was born on July 19, 1974 and is a 1998 graduate of the
University of Miami School of Medicine. He is certified by American Board of Radiology in
Diagnostic Radiology. The Respondent has been licensed to practice medicine in Massachusetts
under certificate number 265206 since April 7, 2016. The Respondent resides in California and
is licensed to practice medicine in all fifty states and the District of Columbia.

Factual Allegations

2, The Respondent has been licensed to practice medicine in Maryland since January
23, 2012, On January 31, 2020 the Maryland State Board of Physicians (“Maryland Board”)
reprimanded the Respondent’s license to practice medicine. In addition, the Maryland Board
ordered the Respondent pay a $50,000 civil assessment and complete Board-approved courses in

telemedicine, prescribing medication as terms of a six-month probationary period (“Maryland




Final Decision and Order”}. The Maryland Final Decision and Order is attached hereto as

Attachment A and incorporated herein by reference.

3.

information:

a.

The Maryland Final Decision and Order referenced above included the following

From February 27, 2014 through September 7, 2017 and without a dispensing
permit from the Maryland Board of Physicians, the Respondent prescribed and
dispensed Latisse, a prescription medication that grows thicker, longer, darker
eyelashes over the internet from Califémia, where he was living and working, to
1,313 patients in Maryland.

The Respondent prescribed Latisse based on a brief online questionnaire and
without a synchronous audio-only or audio-visual evaluation.

On June 16, 2017 the Texas Medical Board placed the Respondent on a Remedial
Plan requiring him to complete at least four hours of continuing medical
education on medical recordkeeping and four hours on risk management. This
action was based on findings he failed to examine or establish a prior physician-
patient relationship who he diagnosed and to who he prescribed a cosmetic
medication via telemedicine. Dr, Verma completed all requirements of the Texas
Remedial Plan and it was terminated on August 1, 2017.

In 2016 and 2017 the West Virginia Board of Medicine investigated the
Respondent. In August 2017 the Maryland Board informed the Respondent he
was under investigation.

Despite the information in the preceding paragraphs, on September 11, 2017 the
Respondent filed his Maryland license renewal application in which he answered

negatively to the following questions:




i. Whether a state licensing or disciplinary board took action against his
- medical license, including limitations of practice, required education,
admonishment, or reprimand
ii. Whether a licensing or disciplinary board filed any complaints or charges
against him or investigated him for any reason

f. The Maryland Board concluded the Respondent failed to comply with the
provisions of Section 12-102 of the Health Occupations Article of the Maryland
Code by dispensing prescription drugs without possessing the required dispensing
permit in vielation of Md. Code Ann., Health Oce. § 14-404 (a)(28).

g. As aresult, the Maryland Board concluded the Respondent willfully made a false
representation when making application for licensure in violation of Md. Code
Ann., Health Oce. § 14-404 (2)(36).

h. The Maryland Board further concluded the Respondent is guilty of unprofessional
conduct in the practice of medicine in violation of Md. Code Ann., Health Occ. §
14-404 (a)(3)(it).

4, As a result of the action taken by the Maryland Medical Board, the Respondent
was reprimanded by the North Carolina Medical Board on April 27, 2020, admonished by the
Colorado Medical Board on May 1, 2020, reprimanded by the Medical Board of California on
May 18, 2020, reprimanded by the West Virginia Board of Medicine on July 29, 2020,
reprimanded by Wisconsin Medical Examining Board on August 19, 2020, issued a license
suspension by the Florida Board of Medicine on September 2, 2020, reprimanded by the Virginia
Board of Medicine on September 29, 2020, reprimanded by the Georgia Composite Medical

Board on October 5, 2020, reprimanded by the Rhode Island Board of Medical Licensure and




Discipline on October 14, 2020, and reprimanded by the Mississippi State Board of Medical
Licensure on November 18, 2020.

5. Based on the Maryland and North Carolina Board Orders, the Illinois Department
of Financial and Professional Regulation, Division of Professional Regulation, on behalf of the
Ilinois Medical Disciplinary Board (Illinois Board) issued a Consent Order reprimanding the
Respondent on June 25, 2020. The North Carolina and IHinois Board Orders are attached hereto
as Attachment B and incorporated by reference.

Conclusions of Law

A, The Respondent has violated 243 CMR 1.03(5)(a)(12) in that he has been
disciplined in another jurisdiction by the proper licensing authority for reasons substantially the
same as those set forth in G.L. ¢. 112, § 5 or 243 CMR 1.03(5), specifically:

1. The Respondent engaged in conduct that undermines the public confidence in

the integrity of the medical profession. See Raymond v, Board of Registration

in Medicine, 387 Mass. 708 (1982); Levy v. Board of Registration in

Medicine, 378 Mass. 519 (1979).

2. The Respondent committed misconduct in the practice of medicine. See 243
CMR 1.03(5)(a)(18).

3. The Respondent fraudulently procured his certificate of registration or
renewal. See 243 CMR 1.03(5)(a)(1)

4. The Respondent failed to issue a prescription in the usual course of the
physician’s professional practice or within a physician-patient relationship,
take an adequate medical history, or conduct a physical and/or mental status
examination and document the findings. See G.L. ¢. 94C, § 19(a); Internet

Prescribing Practices Policy and Guidelines, Policy No. 15-05 Section 4,




Board of Registration in Medicine adopted_October §, 2015; Prescribing
Practices Policy and Guidelines, Board of Registration in Medicine adopted
August 1, 1989, amended November 17, 2010.
The Board has jurisdiction over this matter pursuant to G.L. c¢. 112, §§ 5, 61 and 62. This
adjudicatory proceeding will be conducted in accordance with the provisions of G.L. ¢. 30A and

801 CMR 1.01.

Nature of Relief Sought

The Board is authorized and empowered to order appropriate disciplinary action, which
may include revocation or suspension of the Respondent's license to practice medicine. The
Board may also order, in addition to or instead of revocation or suspension, one or more of the
following: admonishment, censure, reprimand, fine, the performance of uncompensated public
service, a course of education or training or other restrictions upon the Respondent's practice of

medicine.

Order
Wherefore, it is hereby ORDERED that the Respondent show cause why the Board

should not discipline the Respondent for the conduct described herein.

By the Board of Registration in Medicine,

Ablne

et

George Abraham, M.D.
Board Chair

Date: June 3, 2021




ATTACHMENT A

Maryland State Board of Physicians
Final Decision and Order
Dated January 31, 2020




IN THE MATTER OF Lk BEFORE THE

VISHAL VERMA, M.D. x  MARYLAND STATE
Respondent. "« BOARD OF PHYSICIANS
License No. D73570 «  (ase Numbers: 2017-01048
" * " * | % * * ¥ ® % | " % *

FINAL DECISION AND ORDER

PROCEDURAL HISTORY

dn March 19, 2018, Disoiplinary Panel B of the Maryland State Board of Physicians (the
“Board”) charged Vighal Verma, M.D., with wnprofessional conduct in tbe practice of medicine,
failure to comply with the provisions of Section 12-102 of the Health Occupations Article, and
wiklfully making a false representation when seeking or making application for licensure. See
Md, Code Aun,, Heal}‘h Oce, § 14-404(a)(3)(it), (28), and (36), respf;ctivﬁiy. The cherges alleged
that Dr. Verma, based on a brief online questionnaire, prescribed and dispensed Latigse' to over
1,300 Maryland residents. Dr. Verma did not have a Marylahd Dispensing pemﬁit and did not
condnct an in person or a synchronous audi&only or audio-visnal patient evaluation. Dr, Verma
fu_rth-xer failed to .accuratclly respond on his Renewal Application to guestions pextalning to his
prjor discipline and his practice of telemedicine.

On March 4 and 5, 201.9, an. Adnﬁnistrativc Law J‘udge (“ALJ”) held an evidentiary
heating at the Office of Administrative Hearings, On May 23, 20 19,.&16 ALY issued a proposed
decision concluding that Dr. Verma was guilty of unprofessional conduct in the practice of

medicine; failed to comply with the provisions of Section 12-102 of the Health Occupations

! Lalisse is a prostaglandin analog, a prescription medication that grows longer, datker, and thicker

eyelashes,
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Asticle; and willfully made a false repx:ésentation when seeking ot making application for
{iccnsure. See Health Oce. § 14-404(2)(3)(iD), (28), and (36). The ALT found that Dr. Verma's
conduct was unprofessional in the practice of medicine based on his false representations on h_is
licensure application. The ALJ did not find that Dt Verma's violaﬁon of the Board's
telemedicine gcgulations, c‘cmstituted. unprofessional  conduct, nor did -the ALIT find
unprofessional conduct based on Dr. Verma's violation of the pharmacy regulations.

. The ALJ recommended thet Dr. Verma be reprimanded and that he be placed on
probation for six months and thét he complete courses on telemedicine, prescri]ﬁng, and
recordkeeping,

The Administrative Prosecutor filed excepfions on the State’s behalf, challenging the
ALJ’s analysis and sanction, Dr. Verma filed exceptions to the ALJ’s proposed legal conclusion
that he wiflfuily made a false representation when séeking an application for licensure and
challenged specific factual findings made by the ALI in the ALJ’s discussion section. On
October 16, 2019, both patties appeared before Disciplinary Panel A (“Panel A" or the “Pauel™}
of the Board for an exceptions bearing. |
FINDINCS QF TACT

The Panel adopts the ALI’s Stipulations of Facts and Proposed Findings of Fact, except

ag otherwise specifically noted.? The ALY's Stipulation of Facts ] 1-9 and Proposed Findings of

* On page 7 of the ALT’s Proposed Decision, Panel A modifies the last sentence in Finding 1 to state, “His
license is scheduled to expive on September 30, 20217 i
On page 8 of the ALJ’s Proposed Decision, Panel 4 modifies the second sentence in Finding 11 to state,
(3 hehalf of his mothet, the Complainant completed the online medical questionnaire, answering “none’
to the questions asking whether the customer had allergies, medical conditions and/or took medications.”
On pages 8 and 9 of the ALI’s Proposed Decision, in Findings 15, 17, 18, 21, and 23 the phrase
«SkinSolutions. MD diagnosed” is changed to “Dr, Verma diagnosed.”
On page 11 of the ALT’s Pioposed Decision, Panel A modifies the last sentence in Finding 26 fo state,
“The database bad not been updated by Dr. Verma gince March 2017.7

2



Fact 9 10-31, 33-34 are mcorporated by reference info the body of this document as if set forth
in full. See attached ALJ Proposed Decision, Exhibit 1, * These ﬁndmgs of fact were proven by
the prcponderance of thc gvidence, are unldzsputed, and summarized below.*

Dr. Verma is a radiologist, who completed a radiology residency and an MRI1 fellowship.'
He is board-certitied in radiology but does not have boa’rd-ém‘tiﬁc&iion in dermatology or any
other specialty. Dr. Verma was iitially licensed to practice medi:cine in Maryland in 2012,
resides in California, and holds medical licenses in all 50 states and t;he Disiriet of Columbia. In
addition to f.liS primary practice of radiology, bl‘.'Verma owns and operates an online store,
‘SkinSc»}utions,MD, which sells aesthetic products,

Dr. Verma i)rescribed and dispe.nsed Latisse, a prescripﬂon medication that grows
thicker, longer, darker eyelashes, from February 27, 2014, until Sep;telﬁber 7,2017. Dr. Yerma
sold the Latisse for $89 for 3 ml and $119 for § ml. It is undisputed that Dr, Verma did not
conduct a physical examination before prescribing Latisse, rather pat-ients filled out a form online
that asks the patients’ age, sex, allergies, medical conditions, current medications, whether they
had used Latisse in the past, have high eye pressure, and whcthcr_tha patients a;fc pregrant or
breastfeeding. Dr. Verma ajso .requirad patients to upload a photograph of their face and photo

identification. He then reviewed the medical history form for less than a minute, wrote a

Panel A declines to adopt Finding 32. ,
Panel A adds a finding of fact stating: Dy, Verma was mvesngated by the State of West Virginia Board of
Medicine in 2016 and 2017, In September, 2016, Dr. Verma filed a response to the complaint filed in

West Virginia and a supplemental response to the West Virginia Board, and the case was closed without

further action in March, 2017,

’ Names have been redacted in the ALT Proposed Decision for purposes of confidentiality.

" Dr, Verma takes exception to the facts as they are described by the ALJ, In a summary of testimony,
however, these are not part of the ALT's proposed finding of fact. They are part of the discussion sectlon
of the ALJ’s Proposed Decision, which has not been adopted by Panel A,
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. prescription, and mailed the 1 atisse to the patient from his phannacy in. New York or California,
Dr. Verma did not have a Maryland dispensing permit.

During its i.nvesti-gation, the Board issued a subpoena for & list of all patients prescribed
Latisse residing in Maryland, Dr, Verna provided a list of approximately 1,3 13 Latiss'c patients
in Maryland, The' Hoard also subpoenaed medical records for six randomly chos_en palients.
Each of the six medical records contained a page titled Order Bummary, which included
cugtomer information, a medical questionnaire section, and the oxder items. Five of the records
contained a page with shipping and billing information. Four contained a general helpdesk‘ticket
with the messages to the patient and order confirmation. The subpoensed records were from
Fehruafy 27, 2014, through December 29, 2(}'16. None of the records contained the patients’
photographs,

Also, as part of the jnvestigation, the Board's Compliance Manager purchased Latisse
through the website, on September 7, 2017. Her osder was filled by Dr. Verma from his
- California pharmacy and sent {o her in Maryland.

Dr, Verma submitted a medical license _renaw.ral application to the Board on September
11, 2017. He delegated the completion of his rencwal application fo an employee of his
radiology practice, KC. Dr. Verma did not electronicatly sign the renewal application and did
not review it before it was submitied. Dr. Verma, fhrough KC, answered “no” to a question
asking whether any state licensing or disciplinary board had taken an action against his medical
license, including required education, admonishment, or reprimand. Dr.-Vcrma, through Ké,
also answered “no” to a question asking wh.ether any licensing or disciplinary board had filed
any complaints or.charges against him or investigated hiﬁ for any reason, KC relied on d.I‘i

internal credentialing database that was updated by Dr, Verma in March 2017. However, the
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North Carolina Medical Board had investigated a compfaint against Dr Verma and, on Februaty

2, 2017, required him to complete six hours of continuing medical ed;:mation. The State of West

© Virginia Board of Medicine investigated Dr, Verma in 2016 énd 2017 and closed the

investigation on Merch 31, 2017, On June 16, 20}7, the Texas Mefdic'a‘i Board found that .Dr.
Verma violated_ the standard of care by failing to examine or estab]is};-a proper physician/patient
relationship with a patientlto whom he had brescribcd Latisse, éThc Texas Medical Board
imposed a non-distiplinary remedial plan requiring hioy to complet.e eight hours of continuing
medical education, Dr, Verma had also been sent 4 letter by the Maryland Board of Physicians,
who notified Dr., Verma that he was under mvesugatlon Dy. Verma also answered “no” to the
question on his Maryland renewal application that asked whether he had used telemedicine for
any purpose in the prior 12 months.
| | DISCUSSION

Because the Findings of Facts are undisputed and because i’ancl A has not a&o_pted the
discussion section in the ALJ’s Proposed Decision, Panel A will only address the ALT's
conclusions and rcasoning and the exceptions relevant to Panet A’s reasoning.

L Faikure to comply with Section 12- 102 of the Health (}ccnpatmm Article - Health
Occ. § 14-404()(28)

A physician may only dispense prescription drugs if the physician is licensedl in
Maryland and possesses a dispensing permit from the Maryland Board of Physicians,” Health
Oce. § 12—1()-2(0)(2-)@1)(1)((1). Section 14-404(a)(28) of the Ma@'yland Medical Practice Act
requires licensees to comply with Section 12-102 'of the Matyland Pharmacy Act. Dispensing

prescription drugs without possessing the required dispensing pcrniit is, therefore, a violation of -

5 There are several exceptions (o the dispensing permit requiroment, however, one of the exceptions are
applicable to the facts of this case, See Health Oce, § 12-102(d)-(g).
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Health Oce. § 14-404()(28). Al al_I relevant times, Dr, Venmna did not possess a Maryland
dispensing permit, Dr. Verma dispensed Latisse in Maryland without a dispensing permit for
over three and a half years, from February 27, 2014, until September 7,-2[)17, the latter being thé
date when {he Board’s Compliance Manager ordered Tafisse. The ALY found that Dr. Verma
violated Health Occ. § 14-404(a)(28). Neiiher Dr. Verma not the State filed sxccpt'%ons to the
ALPs finding that Dr. Vetma violated Health Occ. § 14-404(’&)@3). Because this violation was
proven and is undisputed, Panel A adopts this conclusion,

I Unprofessional Conduct in the Practice of Medicine - Health Occ. § 14-
404(a)(3)(ii) :

With respect to the bharge of unprofessional conduet, the ALJT considered Dr. Verma’s
violation of Health Occ. § 12-102; his violation of the telemedicine regulations, COMAR
16,32.05.05C; and his ‘ncorrect statements on his renewal application, The ALY found Dr,
Verma guilly of unprofessional conduct based on his misstatements on his renewal application,
Though the ALJ found that Dr, Verma violated both the Pharmacy Act and the teiemedicinc
regulations and that his reliance on his counsel’s advice could not immunize him for these

v1olat10ns, the ALJ did not find uapr afessmnal conduet for these violations. Instead, because the

ALJ found that Dr, Verma through counscl made a g,ood~fa1th effort lo interpret Maryland law

and regulations but did so erroneously, the ALJ found that his prescribing and dispensing Latisse
did not display a lack of ;}rofessionalism or unethical conduct,

A, Board’s Telemedicine Regulations

With regard to the telemedicine gegulations, COMAR 10,32.05, the first issue is whether
Dr. Verma violated the regulations, specifically concerning patient evaluations, The specific

sibchapler concerning patient evaluations is COMAR 10.32,05.05. That repulation states, in




* supplied by Dr, Verma.

relevant part, “[i]f a physician-patient relationship does not include p}:ior in-person, face-to-face
interaction with a patient, the physician shall incorporate real-time aizdjtory communications or
real-time visual and auditory communications to allow a free exchange of information hetween
the patient and the physician performing he patient evaluation.” COMAR 10,32.05.05C.

It is undisputed that Dr. Verma did not have a prior iﬁ-person, face-to-face interaction
with any of the approximately 1,313 paticnts in Maryland to whorm he presctibed Latisse, For, at
legst, five of the ‘six patients whose records were obtained by the Board, Dr. Verma did not
incorporate a real-ime auditory or audio-visual communication®  The Board’s Compliance
Manager also did not meet Dr. Verma in-person, nm-' did be use r’eal—ti&m anditory or audio-
visual communication with her, Panel A, thus, concludes th.at Dr, Verma violated COMAR
10,32.05.05C.

The ALJ found that Dr, Verma violated CGMAR 10,32.05,05C but concluded that his
violation did not rise to the level of unprofessional conduct becanse the violation did not display
a *lack of professionalism” and Dr. Verma did not “act in a mannér that was considered to be
unethical,” The Panel does not adopt this conclusion.

The texm unprofessional conduct is defined as “conduct which breaches the rules or

cthical code of a profession, or conduct which is unbecoming a member of good standing of a

profession.”  Finucan v. Maryland Board of Physician Quality Assurance, 380 Md. 577, 593

(2004), Unprofessional conduct may also be found when a physician abuses his or her status as a

¢ Patient AY reported talking fo a physician at Slkinsolutions.MD. Dr, Verma, in his interview claimed
that le did not talk to Patient AY and there was no notation of the conversation in the medical records
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physician in such a manner as to harm paticnts or diminish the standing of the ‘mcdical profession
in the cyes of a reasonable member of the general public.” Jd. at 601,

The telemedicine regulations set forth basic requirements that must .be met to treat
patients using tslenlcdicinc, . The Panel finds that the standards of professionaltisim, iherefore,
required Dr, Verma to comply with Maryland’s telemedicine regulations. T is unprofessional for
a physician to not have any real-fime communication with a patient who never had a prior én—
person visit, in violation of the regulation,

The ALJ diS(}i.lSSCS the legal analysis of Dr. Verma’s counsel, Mr. Roth. As an initial
matter, ’.chis analysis of M. Roth’s advice has no bearing on whether br. Verma violated the law,
Panel A agrees with the argument made in the Statc’s. exc;éptions fhat advice of counsel does not
negatela violation in disciplinary cases. See Marylaﬁd Board of Physicians v. Eist, 4 17 Md. 545,
558 n. 9 '(20};:1) (quoting Giant of Md. v. State 's Atta}'neﬁ, 274 Md, 158, 179 (1975} (“;['F]hc fact
that failure to comply with the forder] . .. was based on the advice of counsel is generally held to
be no justification.”)

Dr, Yetmﬁ argnes that t"nﬂsc cases are 'ina.mpposite because they concern individuals who
Areiied on advice to disobey a court or ageﬁcy directive. However, the Giant case relied on a
similér case in 'which' there was no advice to disobey a directive. Giant, 274 Md. at 179 (citing

- Hopkins v. State, 193 Md. 489 (1950)). In Hopkins, 2 State’s Attorney allegedly .advised an
individual that it was permissible to erect sipns advertiéing the performance of marriages, when,
_in fact, it was a criminal offense. Hopkins, 193 Md. at 498. The Court held, “[i}t is generally

held that the advice of counsel, even though followed in pood faith, furnishes no excuse to a

? The second partof 14;1104(a)(3)(ii) is that the conduct is in the practice of medicine, Here, T, Verma's
evaluation of patients and prescribing of Latisse is indisputably in the practice of medicing. See Health
Oce, § 14-101(0)(2)(0) (*“[p]ractice medicine’ includes . . . prescribing[.}”)
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petson for violating the law and canmot be relied upon as a defense in a criminal action.” Jd|
The Hophing Court provided sound xcas'oning: “[f]hese rules are founded upon the maxim that
ignorance of the law will not excuse its violation, Jf an accused could be exempted from
punishment for crime by reason of the advice of counsel, such advi_cé would become paramount
to the law.” Id.

Maryland law recognizes the reliance on counsel defense m distinct cases, such as in
cases in which specific intent is required. Armréey Grievance Ca%m 'n of Md, v. Penningfon,
387 Md, 565, 588 (2005). But the Penningfon Court ruled that the reHance on counsel defense
does not apply when specific intent is not wqulred and it does not apply if the counsel whose
advice was relied on was not admitted to practice faw in Maryland, Jd. at 599, Here, a violation
of the telemedicine regulations is not a specific intent offense and Mr. Roth was also not
admitted to practice law in Maryland.

Notwithstanding Dr. Verma’s misplaced retiance on the advice of counsel defense, Panel

A will further address this argument because it concerns Dr. Verma’s and Mr. Roth’s credibility. '

Dr. Verma’s central cfaim is that hé acted in goo'd faith In relying on the advice of his counsel,
Mr, Roth, who told him that he coutd dispense and prescribe Latisse without having any face-to-
face interactions, Dr. Verma aréues that the ALJT “did not feel that his conduct undertalen in
reliance of counsel . . . was unprofessional conduct” and that finding *‘was based primarily on her
credibility determinations.” Venﬁa’s Response to State’s Exceptions at 5, The ALJ stated that
Mr. Roth, in conjunction with outside counsel, determined that Dr Verma could dispense to
Maryland patients by mail without a real-time consultation or andio/visual communication based
on counsel’s interpretation of a provision in the-Mm'yland Medicaid regulations that carved-out

dermatology, ophthalmology, and radiology from the definition éf “Store, and Forward,” See

9




COMAR 10.09.49.028(16)(b). Mr. Roth claimed .prcscribing Latisse was dermatology and
ophthalmology. He explained that he interpreted this exclusion of dcrmatdlogy and
ophthatmology from the “Store and Forward” definition in the Medicaid regulations as excluding
detmatology and ophthalmology from the real-time requirements set forth in the Maryland Board
of Physicians’ regulations, |

The.argument by Dr. Verma and Mr, Roth is unconvincing beca.use the Medicaid carve-
out that they claim to have relied upon when deciding to prescribe via telemedicine in Maryland
was not enacted until gffer the Latisse prescribing at issue in this-case. Dr, Verma prescribed

Latisse from February 17, 2014 until September 7, 2017 and the Medicaid regulation was '

. .enacted on October 23, 2017. The priot iterations of the Medicaid regulation, in effect when Dr,

Verma prescribed Latisse betwees February 2014 and September 2017, did pot contain the

- carve-out clause that Dr. Verma inaccurately claims to have relied upon.’

Concerning Dy, Verma’s and Mr. Roth’s credibility, both testified thal Dr, Verma relied
in “good faith” on Mr, Roth’s legal advice because they both believed that prescribing without a
real-time audio ot audio-visual communication was acceptable based upon the Medicaid carve-

out provision, Dr, Verma testified that “when we came here [to Maryland] and saw thai the state

¥ The relevant provision reads:
*“(16) Store and Forward Technology.
(a) Store and forward technology means the teansmission of medical images or other media captured by
the- originating site provider and sent electronically to a distant site provider, who does not physically
interact with the patient located at the orlginating site.
(b) Store and forward technology does not mean dermatology, ophthaimology, or radiology services
according to COMAR 10.09.02.07.» '
® The definition in the prior Medicaid regulation reads: “Store and Forward technology means the
transmission of medical images or other media captured by the oviginating site provider and sent
electronically to a distant site provider, who doss not physically interact with the patient located at the
originating site.” COMAR 10.09.49,02B (Feb. 28, 2014- Oct. 22, 2017) (The Medicaid regulations had
different mumbering in various version of the regulations in 20 14, but the content remained the same yntil
the October 23, 2017 change.) This definition does not contain the carve-out language later added ta the
Medicaid regnlations in October 2017,
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of Maryland accepts teledermatology, teleophthalmology, teleradiology for the Medicaid

population therefore given the general broad acéeptance of the safety, clearly Maryland has -

determined that it was safe, and therefore if they arc paying for it, it must be legal” (T, 206.)
‘The Panel does not find Dr, Verma's .testimony credible because that Medicaid provision was
enacted over three and a half years after Dr, Verma begal-l px'esgribilig Latisse to Maryland
patients,

Panel A also finds Mr. Roth’s testimony not credible, Mr. Roth testified that he used a
variety olf resources to advise Dr, Verma. In September 2016, he wrote a letter to the Board on
behalt of Dr. Verma that stated, “Maryland allows for telemedicine in lieu of an in—pe.rson
examination,”™ (T, 250; State Ex, 3.) M. Roth testified that he dcve.l;_)ped this legal interpretation
in 2016 based, in part, on an “exception to the real time requirement in the ‘Mary]and Medical
Assistance [Medicaid] Program where there were some very particular, very .speciﬁc
requitements for particular specialties, teleradiology, te[eophthalmology'.and teledermatology,”
(T. 250-51.) However, as discussad‘above, Mr. Roth could not have advised Dr. Verma of this
Jegal interprctatipn based on the Medicaid reguiation carve-out provision because that p}:;wisian

wag not enacted until October 2017, overa year after he wrote this letter to the Roard.

The ALJ relicd on Dr. Verma's and Mr. Roth’s statements that they had determined that
Dr. Verma *“could (?[isbense Latisse by mail without a real-time consultation or audiofvisual
communication because of the stated [Medicaid] exceptions.” ALJ Proposed Decision at 27.
The ALJ explained that she “took into account that [Dr, Verma] pi'oceeded in good faith wpon
the advice of counsel,” Jd4 Panel A rejects this conclusion and instead finds thlat Dr. Venma

could not have relied in good faith on Mr. Roth's legal research when prescribing Latisse
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becanse the law was not in effect until long after Dr. Verma had prescribed and dispensed
Iatisse to approximately 1,313 Maryland patients without any real-time communications. |
Dr. Verma's Response to State’s Excz;,ptimz‘s claims that the ALT was the only deciston
maker who observed the witnesses and quotes Maryland caselaw that such?redibility findings of
hearing officers “have almost conclusive force.” Respondent’s Response to State’s Exceptions
at 4 (quoting Geier v. Maryland State Bd. of Physicians, 223 Md, App. 404, 431 (2015)). That
Ianéuagc that the hearing officer’s findings “have almost conclusive force” originated in the
Anderson Court. Anderson v. Dep’t of Public Safety, 330 Md. 187, 217 (1993). However, in
analyzing Anderson, the Court of Special Appeals in Elliott explained that this proposition was
refined in Department of Health & Mental Hygiene v, Shrieves, which held that “only those
findings of fc;tc:t which are deméano&based credibility determinations” are entitled to the special |

deference discussed in Anderson. Maryland Board of Physicians v. Etfiott, 170 Md. App. 369,

- 387-88 (2006) (citing Department of Health & Mental Hygiene v. Shrieves, 100 Md. App. 283,

298-99 (1994) (holding that an agency defers to an ALI's “testimonial inferences, ‘credibility
determinations based on demeanoer,” but owes no such duty to defar to an ALJ’s “derivative
inferences, “inferences drawn from the evidence itsei{’”)

Elliott cited several cases that applied this Anderson-Shrieves Deference Rule, such as
Gaballdoni v, Board of Physician Quality Assumnce,.ltil Md. App. 259,. 262 (2001) (defering to
the Board’s “different factual conclusions,” finding a breach of the standard of cars based on the
Board’s own derivative infere.nces unaffected by tile Anderson-Shrieves Deference Rule).

Here, the ALJ did not describe any demeanor-based findings. The ALJ insteaci only
stated that she “found all of the witnesses to be credible,” ALY Praposed Decigion at 27, 30, The

Panel does not conclude that this credibility determination was demeanor-based, Because the -
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credibility findings were derivative inferences, Panel A can make its own. derivative inferences

without defé;:ring to the ALPs credibility determinations and find Dr, Verma and Mr, Roth not to

" be credible witnesses based on the evidence that the Medicaid provision upon which Dr. Verma

. and Mr, Roth purportedly relied was not yet in effect during the prescribing period at issue in the

case.!’ The Panel rejects the ALY’s credibility determination as to Dr, Vérma and Mt. Roth and

" finds that the testimony of Dr. Verma and Mr. Roth was not credible as it pertains to Dr.

Verma’'s reliance on Mr, Roth’s legal advice,

Dr. Verma also argues that, under the pehding telemedicine regulation, “store-and-

forward” is now.allowed, validating his position that he need not perform a real-titne -andio-

visual examination. Panel A does not agree that any pending modifications to the telemedicine
regulations -ceﬁld justify Dr. Verma’s conduct. As the administrative prosecutor argued,
proposed regulations cannot be xelied upon before they are enacted, *“It goes without saying that
a proposed regulation does not represent an agency’s considered intcrpretati.on of its statute and
that an agency is entitled to consider alternative interpretations before settling on the view it
considers most sound.” C‘arﬁmadity Futures Trading Com’n. v. Schor, 478 U.S, 833, 845
(1986).

Moreover, as enacted on August 12, 2019, thé modified Maryland telehealth regulations
clarify that Dr, Verma’s conduct, if conducted now, would still be prohibitéd.” The regulations

still require a “synchronous, audio-visual patient evaluation . . . before ., . . prescribing

10 Gven if the inferences were due additional deference, the Panel has the authority to overrule even
demeanot-based credibility findings if the Board “gives strong veasons for doing s0.” Anderson, 330 M.
at 217; Shrieves, 100 Md. App. at 298, 302, Here, the evidence that Dr. Yerma and Mr. Roth could not
have relied on the Medicaid carve-out statute in interpreting the telemedicine regulation becatise it had
not yet been promulgated would constitute a strong reason to overturn the ALJ’s credibility finding.

M The regulations pending at the time of the hearing wore further modified before enactment,
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medications.”? COMAR 10.32.05.05A.. The Board’s new telehealth regulations, therefore,
would still prohibit Dr. Verma's prescribing of Tatisse in this manner,
B. Whether Vielation of the I’harchy‘ Act Constitutes Unprofessional Conduet

With regard to conduct linked to the violation of the Pharmacy Act, Panel A does pot find

_ this conduct unprofessional, and, thus, it does not find that Dr, Verma committed unprofessional

conduct, § 14«4Q4(a)(3)(ii), for this violation. The State did not argue at the heating that this
conduct was unprofossional ‘and.did not yaise any objection to the ALI’s proposed findiﬁg that
s.uch conduct was not considered unprofessional, While his dispensing without 2 perimit is a
violation of Health Oce. § 14-404(2)(28), Panel A bas decided that it does not rise to the level of
unprofessional conduct in this case. |
C. Misstatements on Dr, Verma's Application

Dr. Verma’s false statements on his application were also deemed by the ALJ to be
unprofessional conduct in the ﬁractice of medicine. See Health Oce. § 14—404(a)(3)(iij.
Providing false stateineats on an application is unprofessional conduct in the practice of
medicine.  See Kim. v. Maryland State Bd. of Physicians, 423 Md.. 523, 547-48 (2011)
.(“Pctitioner’s false statement o'n the application comes within the meaning of ‘unprofessional
conduet in the practice of medicine.’™). Dt. Verma does not dispute the fact that he, through XC,
answ;amd “no” to a question asking whether any 2 licensing or disciplinary board inv.estigatcd
him and whether a state ficensing or disciplinaty board xequircci education or admonished him.
Nor does Dr. Verma dispute that he did not disclose the investigations against him nor did he

report that the North Carolina and Texas Medical Boards required him to complete continuing

. 2 \one of the oxceptions to this provision apply here.




[ p—

megdical education, These false statements on his renewal application constitu—te unprofessional
conduct in the practice of medicine, in violation of § 14-404(a)(3)(1).
TL  Willfully making a false representation when secking or making appiication for
licensure or any other application related to the practice of medicine - Health
Oce. § 14-404(a)(36)
© Dr. Verma was also charged with willfully making a false representation when seeking or
making application for licensure, Health Oce. § 14-404(2)(36). Both parties ;clgrec that the
holding in the Kim case is dispositive. Kim v. Maryland State Bd. of Physicians, 423 Md. 523,
546 (2011). Under Kim, “[wliliful,’ for purposes of § 14-404,. requires proof that the conduct at
isa;ue was done intentionally, not that it was committed with the intent to deceive or with
malice.” Id, at 546; see Attorney Gric;wm;:e Comm'n v. Tavback, 378 Md. 578 (2003) (in
administrative cases, willfully means acts “committed velunfarily and intentionally, not
accidentally.”) The Panel addresses below § 14-404(a)(36) with respect o Dr. Verma’s (1) priot
discipline and investigations and (2') practice of telemedicine.
A, Prior Discipline and Investigations
On February 2, 2017, the North Carolina Medical Board required that Dr. Verma
complete six hours of continuing medical education on the subject of medical record .
documnentation, "In June 2017, the Texas Medical Board also imposed a nen-discipﬁ;laxy
remedial plan consisting of eight hours of continuing medical education in record keeping and
risk management for violating the standard of care in failing to examine or establish a proper
physician/patient relationship with a patient to whom he diagnosed and prescribed Latisse. The
West Virginia Board of Medic.ine conducted an investigation of Dr. Verma in 2016 and 2017, In

Angust 2017, prior to the submission of his Maryland renewal application, Dr. Verma also had
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received a letter and subpoena from the Maryland Board notifying him that an investigation had

‘been opened against him.

Dr. Verma delegated the completion and submission of his 2017 Maryland renewal
application to ah employee of his coimpany, KC. Dr. Verma’s 2017 Maryland rencwal
application was filed on September 11, 2017. To obtain information for completing the renewal

application, KC used the coﬁnpany’s outdated credentialing database, which had not been

updated by Dr. Verma to include the recent actions and investigations by North Carolina, Texas,

 West Virginia, and Maryland.? KC also testified that Dr. Verma was supposed to inform her if -

any relevant actions had occurred prior to her completing the renewal application. Dr. Verma
did not inform her to reflect these investigation or actions by the Norih Carolina, Texas, West
Vu-g1ma and Maryland boards, Simply put, Dr. Verma purposefully left XC in the dark about
these investigations and actions while directing het to complete hig renewal apphcatton

| On Dr. Verma’s Maryland renewal appligation, XC, on behalf of Dr, Verma, answered

“no” to the question asking whether a state licensing or disciplinary board took action against Dr.

Verma's medical license, including limitations of practice, required education, admonishment or

reprimai1d. KC, on behaif of Dr; Verma, also answered “no” on Dr. Verma’s tenewal application
fo the question asking-whether a licensing or ciisciplinary board had filed any complaints or
charges against him ot _lhad investigated hirn for any reason. Both answers were false.

Dr. Verma, through KC, also certified that Dr. Verma personally reviewed all'rcsponses
and certified that all the information was true and correct to the best of his knowledge. Dr.
Verma, however, had not teviewed the application hefore it was submitied. KC electronically

signed on Dr. Vcrma’s behalf and submitted the application on September 11, 2017.

1 Py, Verma updated his database in March 2017, bowever, that update did not include the February 2017
Horth Carolina actscm o the West Vivginia and North Carolina investigations.
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The ALJ found that Dp, Verma violated Health Occ. § 14.404(a)(36), because he
willfully filed a false report by answering the above questions incorrectly, but the ALJ noted that
these actions were a result of “sloppiness and disorgaﬁization”, ALY Proposed Decision at 31,
While the Panel agrees with the ALJ thE;.t Dr, Verma violated Health Occ. § 14-404(a)(36), Pancl
A does not adopt the ALPs reasoning, Instead, Panel A concludes tﬁat, by intentionally

delegating the completion of his licensure renewal application to his ‘employee, by failing to

_ provide: the employee with updated information necessary for correct responses, and by not

evtewmg the application before it was filed, Dr. Vanna s conduct was not sloppy or
disorganized, but purposeful. Under these cirenmstances, Dr. Verma is fully liable for his false
answers on the application.

Pr. Verma was no stranger to the licensing process, as he was licensed in all fifty states.
_Dr. Verma knew that he had been the subject of several board investigations and had been
required to complete education by two medical boards. Dr, Verma left KC to complete the
application in which she would use a database that he had not kept acourate and updated; Dr,
Verma mtenuonally left out the February 2017 North Caroiina investigation and mandated
education coursework and the West Vngtma mvesugatmn when he unpdated the database in
March 2017, Dt. Verma failed fo supplement the database after he entered a remedial plan with
the Texas Medical Board in June 2017 ot was investigated by Ma;yland in August 2017, nor did’
he inform KC of these licensure actions and investigation, Whether KC p_ersonally was aware of
the discipline against Dr.' Verma is irelevant, Dr. Verma knew that he had such discipliné. He
failed fo update.his database, ensuring that renewal applications fe submitted would be false. By
delegating to i(C and failing to pr(;vide her with accurate information, Dr. Verma does not

escape responsibility for the ¢alse answers, nor does he evade intentionality. Answering these
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guestions falsely, even through an agent, does not eliminate the willfulness of providing false
answers, cspecially when the applicatién required that Dr. Verma review the answers and certify
they were accurate.

In his exceptions, Dr. Verma's argues that the ALJ erred in finding a violation of Tealth
Oce. § 14~4()4@(36), pecause the ALJ found that Dr. Verma’s conduct waé negligent, careless,,
stoppy and (;isorganizcd and, therefore, the condﬁct was not willful, Dr. Venﬁa argties that,

“through his negligence, he allowed a stalf member to complete and submit the application for

him, but he did not intentionally make nor ingtruct his staff membes to make any statement that

was false.” Resp. Exception at 5, The Panel rejects Dr. Verma's characterization of his conduct
as neglig&nt.. Dr. Verma’s actions were intentiopal and deceptive.

Moreover, Dr. Verma has demonstrated that hf;, is prone to acting ;Ni’{h deceit, as indicated
by his testimony pertaining to his reliance on counsel, Dr, Verma's claitns of nlegiigencc are
belicd by his intentional failure to update his dgtabase to exclude the Nerth Carolina action and
invgstigation, Wis intentional failure to update the database after the action in Texas or
investigation in Maryland, and his intentional failure to inform KC otherwise of the actions and
investigations against him as was I_(_C’s understanding of the p_roc:edurc's regarding changes that
might affect the application. Although the Court in Kim rejected the argument that the .Pa.nel
must show “intent to decetve” to demonstrafe wilifulness, the fanel does find his inient was 1o
deceive, The fact that Dr, Verma did not instruct his staif to answet falsely is an insufficient
defense.  Kim, 423 Md, at 546. Dr. Verma intentionally delegated the completion of his
application to an agent; he knew that he had ﬁeen under investigation and subjected 10 education
and admonishment by disciplinary boards; he did not disclose this information about his

investigations, education, and admonishment to his agent; he did not ensure that the information
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hig apent relied upon was accurate; and he did not review the answers on the application before it
was submitted, Dy Vcrma‘s deliberate and willful acts ensured that his application answers were
false on his 2017 Maryland renewal application. |

Thus, the Panel finds that Dy, Verma willfully made a fa!‘se_ represeniation on his repewal
application, in violation of Health Occ. § 14-404(a)(36).

B, Misséatements Regardﬁxg Telemedic'ine

Dr. V;mna, through I{C, answered “no”to the question “[h]ave you-used telemedicine for
aﬁy purpose in t}}e fast 12 months?” .Dr. Verma, in fact, had prescribed Latisse through
telemedicine during that time period. KC gave a sworn declaration that shie was confused by the
gquestions pertaining to telemedicine.

In Dr. Verma's second exception, he argues that answering “no” to the question
regardmg elemedicine was not fahe Dr. Verma argues that the application 1dent1f1ed Dr.
Verma's radiology pracnce ag his primary p}acnce that the que‘;tmn was askmg gbout the use of
telemedicine for that practice and not for himself as an individual, Dr Verma eclaims that,
because his. radiology practice had not .engagad in telemedicine in Maryland for the previous
twelve months, the anSWcr was accurate, The introduction to the question stated, “pflease
'campléte the following [Health Informaiion Technology] questions for StaiRad.” Panel A
agtees that the question is ambiguous on vx;hether the question pettamed to Dr. Verma as an
individual or bis radiology practice, and, thus, the Panel does not find that Dr, Verma willfully
answered fhis question falsely. This exception is granted,

v, Other Ex&:e‘ptim‘ls
The State and Dr. Verma also took exception to various conclusions and discussions in

the ALJ's Proposed Deciston’s Discussion section, The ALIs Discussion section, however, is
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ot adOptéd by the Pancl. The remaining exceptions that ask for a modification of the ALT's
proposed decision not adopted by the Panel are, thus, moot,

Additionally, the Panel does not reach eny determination on whether Dr, Verma's
conduct in prescribing Latisse was a standard of care violation, Dr. Verma was not charged with
violating the standard of care. Panel A, therefore, wiﬂ not make a. determinatibn on whether he
violated the standard of care by prescribing gﬁd dispensing Latisse fo p.atienis based solely on

- medical questionnai'res reviewed for less than a minute,
CONCLUSION OF LAW

Disciplinary Panel A concludes that Dr. Verma is guilty of unprof;essional conduct in the
practice of medicine, failed to -comply with the provisions of Section 12-102 of the Health
Occupations Article, and willfully mede a false representation when seeking or making
application Tor Eicensure,. in violation of Section 14~404(a)(3)(i), (28), and (36) of the Héalth
Occupations Article, respectively, - |

SANCT}'ON

As a sanction, the ALJ recommended a reprimand, a stx-month probation, and
coutsework, Dr, Verma did not object to the ALT's :{'JI'OPOSGd sanction. The State argues that, in
addition to the ALJ's proposed sanction, Dr. Vermd shbuld also be ’ﬁned $50,006 and be
prohibited from dispensing medications to Maryland residents d_uring ﬁrobation.

The ALJ noted in the sanction discussion that her primar-y reason for the sanction
concerned the false information provided on the renewal application. The ALJ seems not fo have
placed mmch weight on Dr, Verma’s Jack of a dispensing permit in determining the proposed
sanction. The ALJ stated that Dr. Verna “has been capdid throughout the investigation

regarding his errots in interpretation of applicable law.” The ALJ took into account, as a
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n;itigating factor, “that his actions were not dc]ibe;ate and aftempts were made to comply. with
the regulations regarding telemedicine and physician dispensing” and:that Dr. Verma “relied and
acted upon the advice of Mr. Roth,” ALJ Proposed Decision 35-36. As indicated previously,
the Panel ﬂnds that Dr. Verma and Mr Roth wers not candid when discussing their
interpretation of the applwablc law and that Dr. Venma did not act in: good faith regarding advice
of counsel on the telemedicine segulations or his dispensing wzthput a permit. The Panel’s
impression of Dr. Verma’s géod fajth and candidness departs significantly from that of the ALI.
Dr. Verma violated COMAR 10.32.05.05C and Health Oce. § 12-102 approximately
1,313 times by prescribing and dispensing Latisse to patients without any real-time anditory or
audio-visual evaluation and without having a dispensing permit over the course of three»apd—a-

half years. The Panel agrees with the ALJ that Dr. Verma received sipnificant financial gain

from the prescription of Latisse in Maryland in a manner that was violative of Maryland laws. .

Moreover, Dr. Verma’s false statements on his renewal application were signiﬁcmlt, and his
attempt to deflect these false statements {0 his cmployee is unpersuasive.

Panel A considered the aggravatiﬁg and mitigating factors of COMAR 10.32.02,09B8. Dr.
Verma had no prioy disciplinary record with the Board; has since implemented remedial
measures to prevent violating the law regarding his pre_s.cribing or dispensing in Maryland and to
ércvent providing incorrect answers on his applicaiioﬁs; e-md there Wwas minimal potential harm to
patients because of the minimal potential for hatm from Latisse prescriptions, COMAR
lO.Bé.02.09B(5)(a), (dy, (h). The aggravating factors inchude a pattem of detrimental conduct,
which spanned more than three years from 2014 until 2017 and approximately 1,313 patients; the
offender committed-a combination of factually discrete offences adjudicated in a single action
(violation of the pharmacy statute, \'Jiolatim; of tefemedicine regulations, and willfully making a
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‘ false statement); aind Dr. V.erma presenied false testimony in his defense. COMAR
10.32.02.09]3(6)(6), (€}, and (i),

Based on the discussion above and th;a apgpravating and mitigating ‘factors, Panél A
conchudes that a Reprimand, Probation for a mindmum of six months, coursework as -
recommended.by the ALJ, and a fine of §50,000 are warranted.

ORDER

It is, by an affirmative vote of a majority of a quorun of Disciplinary Pane) A, hereby

ORDERED that Vichal Verrma, M.D., is REPRIMANDEDS and it is further

ORDERED that Dr. Verma is placed on PROBATION for a minimum of SIX
MONTHS with probationary conditions.”®  Dr, Verma shall éomply with the following
probationaty conditions within.SIX MONTHS:

(1) Dr. ‘Verma shall successfully complete Board-approved cowses on telemedicine,
presciibing of medication, and recordkeeping. The following termns apply:
(a) it is Dr. Verma’s responsibility to locate, enroll in and oblain the disciplivary
panel’s approval of thie courses before a course is begun;
(b) the disciplinary panel will not accept conrses taken over the internet; .
(¢) Dr. Verma must provide documentation to the disciplinary panel that he has
successfully completed the conrses; _ :
(d) the courses may not be used to fulfill the eontinuing medical education credits
required for license renewal; ‘
(&) Dr. Verma is responsible for the cost of the covrses; and

(2) Dr. Verma shall pay a civil fine of $50,000, The Payment shall be by money order or
bank certified check made payable to the Maryland Board of Physicians and mailed to

P.0. Box 37217, Baltimore, Maryland 91297, The Board will not renew or reinstate Dr.
Verma’s license if Dr. Verma fails to timely pay the fine to the Board; and it is further

 ORDERED that a violation of probation constitutes a violation of this Final Decision

and Order; and it is further

" If the Respondent’é license expires during the period of probation, fhe probation and any conditions
will be tolled.
22




ORDERED that, alter DI:. Verma has complied with allftemis and conditions of
probation and the minimum period of probation imposed by the Finial D;zcision and Order has
passed, D.l‘., Verma may submit a written petition for terminétion of probation. Afier
consideration of the petition, Dr. Verma’s probation may be administratively texminated thxoﬁgh
an ord.e_:r of the disciplinary panel if Dr. Verma has complied with all probationary ferms and
conditions and there are no pending complaints relating to the charges; and it is forther

ORDERED that Dr. Verma is responsible for all oos;ts incutred in fulfilling the terms and
conditions of this Final Decision.and Order; and it is fusther

ORDERED that, if Dr. Verma allegedly fails to comply with any term or condition
imposed by this Final Decision and Order, Dr. Verma shall be given notice and an opportunity
for a hearing. Jf Disciplinary Pavel A detefmincs there is a genuine dispute as to a material fact,
the- hearing shéII be before ah’ Administrative Law Judge of the Office of Adm‘;nistrative
Heatings followed by an cxeeptions process befote a disciplinary panel. If Disciplinary Panet A
determines there is no_genitne dispute as to a material fact, Dr. Verma shall be given a show
cause hearing before Disciplinary Panel A; and it is further

ORDERED that, after the apprlopriate hearing, if the digciplinafy f)anel determines that
Dr. Verma has failed to comply with any term of condition‘imposéd by this Pinal Decision and
Order, tﬁc disciplinary panel may reprimand Dr, Verma, place Dr. Verma on probation with -
appropriate terms and conditions, or suspend with appropriate terms and conditions, ox revoke
Dr. Verma's license to pracﬁce medicine in Méryl and. The disciplinary panel may, in addition (o

one ot more of the sapctions set forth above, impose a civil monetary fine on Dr. Verma; and it is

ﬁlﬁhcr
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MARYLAND STATEBOARD OF . % BEYORE SUSAN A, SINROD,
fms;cms ‘ | % AN ADMINISTRATIVE LAW JUDGE
v. | ¢ OY'THEMARYLAND OFFICE ’
VISHAL VERMA, VLD, * OX ADMINISTRATIVE HEARINGS . :
RESPONDENT . | |

OAFNo.t MDE-VBP2-71-18-33081

*

LYCENSE No.: D73570

* % k. * % * ¥ * * % & * *

PROPOSED DECISION

STATEMENT OF THE CASE
ISSUES '
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
DISCUSSION
PROPOSED CONCLUSIONS OF LAW
PROPOSED DISPOSITION

STATEMENT OF THE CABY

On March 19,201 8 , Disciplinary Panel B of the Maryland State Board of Physicians

: (Board) imsted charges a,gamst Vishal Verma, M. D (Respondent) alleging violations of the

Medical P:actxce Act (the A(..t). Md, Code Ann,, Healﬂ:t Oce. §§ 14-101 through 14-508, and 14-

601 through 14-607 (2014 & Supp. 2018) Specifically, the Resg‘mndent Is uhargf:d with

- violating the following sections of the Act: 14-404(3)(3)(11) (unprofessmnal conduet in the

praciice of medicine), 14.404(a)(28) (fhilure to comply with the provisions of Section 12-102 of
the Health Oceupations Article of the Maryland Code) and 14-404(2)(36) (willfully making a
fulve rcpmsenﬁtion when seeking or maldng application for livensure), See also Code of

Maryland Regufations (COMAR) 10.32.02.03E(3)(d). Dispiplinary Pancl I forwarded the

‘1 The Board fssued amended churges on Febmary 22 2019, Thc gmended oharges did not add any now churges; it

supplementzd one of the original charges with nddtnunal facts,




oharg-'es to the Office of fhe Attomey General for prosscution, COMAR 10.32".0'2..03E(S). On
October 19, 2018, another disciplinacy panel delepated the matter to the Office of Administrative
Hearmgs (OAH) to conduct 2 hearing and for issuance of proposed {indings of fact, proposéd
conclusions of law, and a proposed dxspos;tion Md. Code Ann,, Stﬂta Gov’t{j 10-205(13) (2014),
 COMAR 10.32,02.048(1). | '
1 cénducted n hearitig on Mexch 4 and §, 2019 at thc QAH, 11101 Gllroy Road, Hunt
Valley, Marytand 21031, Health Qce, § 14-405(2) (Supp 2018); COMAR 10,32,02.04, Victoria
H Peppar, Assistant Attorney (reneral and Adnrinistrative Prosecutor, reprasented the State of
Maryland (Stais), M, Natalie McSherry, Bsquire, reprcsentcd the Respondent, who was peesent,
Procadure tn this case is goverred by the contested case provisions of the Administrative
_ TProcedure Act, the Rules for Hearings Before the Board of Physicians, and the’ Rudes of
Pr_ocedu:;e of the OAH, Md. Code Ann,, State Gov't §.§. 10-204 through 10-226 (2014 & Supp.
2018); COMAR. 10.32,02; COMAR 28.02.01. | |
ISSUES
1. };)id the Respondent enpage in unprofessional cor}_duc’e in the practice of medicine
in violation of Section 14-404(2)(3) ‘(ii) of the Act? |
2, | _ Didthe Rs&pond&nt fail to comply thh Section 12102 of the Health Ocenpations
Article of the Maryland Code, in vmlahon of Section 1 4404(3)(2 8) of the Aet?
3. Did the Respondent willfully make 4 false reprosentation when making
_ application for licensure inviol:;tion of Se;:.t‘mn 14-404(a)(36) of the Act?

2. What, if any, sanctions are appropriate?
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Bxhibits
1 admitted the followiug exhibits juto evidence on behalf of the Sﬁte, unless otherwise

" noted:

State By, #b-
Ytate Bx. #2-

State Bx, #3-
State B, #4-
State Ex. #5--

S tate‘E}Q #6"

State By, #7-

State Bx, #8-

Smtc BX| #9"'

. SUMMARY OF THEEVIDENCE , :

Complﬂint, repeived by the Board on Aungust 15, 201 6

]

$ubpociaa Duces Tecton, dated August 26, 2016

Bmail fror the Respondent to Mauteen Sammans, Intake Unit Manager,
Board, datéd September 7, 2016, with Response fo Complaint, dated
September. 7, 2016, aitached - _ .

Subpoena Duces Tecum, dated September 9, 2016

Subpoena Duces Tecum, with patieat records attached, recefved by the
Board on Septenthor 23, 2016 Co

Letter from Ammanda ¥, Milter, Compliance Analyst, Board, to the
Respondent, dated Novernber 28, 2016, with Information Form,
Subpoena Duces Tecum, dated November 28, 2016 and Ceriification of
Medical Records attached - :

Subposna Duces Tecum, dated Decomber 13, 20 16,

. Letter from James Mehigan, Fsquire, Gordon & Regs, LLP, dated

Degember 22, 2016, with Respondent’s patient list attached

Letter from Amands X Miller, Compliange Analyst, Board, to the
Respondent, dated February 6, 2017, with Subpoena Duees Tecum,

© dated Fohruary 6, 2017 and bank Certification of Medical Records

State Ex, #10-

State B, #11-

State Bx, #11A-

attached

Letter from the Respondent to Amanda K..Z\;ﬁﬂsr, Compliance Analyst,
Boatd, dated Pebrary 17, 2017

Letter feom.James C, Mehigan, Esquira, Gordon & Rees, LLE {0
Amanda K. Miller, Compliance Analyst, Board, dated Fehrnary 21,
2007 .

Certification of Medical Records, dated February 10, 2017, with patient
reoords Tor the pationt Cr,* attached .
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2 Congistent with the State's

Jist of exhibits, T wit vefer to patlents by thelr inftials to protect theix confidentiafity.
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State Bx, #11B- Certifleation of Medical Records, dated February 10, 2017, with patient

records for the patient BH, attached

‘Stata Bx. #11C- Cortification of Medical Records, dated February 10, 2017, with patient

recopds for the patient AY, aﬁaohed

" State Bx, #11D- Certification of Medical Records, dated February 10, 2017, with patient

recnrds for the patient DT, attached

State Ex, #l 18- Certifloation of Medical Records, dated February 10, 2017, with patient

State Bx, #11F-
State Ex. #12-

State Bx, #13-

State Ex, #14-

State Bx, #15-

State Bx, #16-

[

State Bx. #17~

State By, #18-~

State B, #19-

‘ State Bx. #20~

rccords for the patient MD, attached

Certification of Medical Records, dated February 17, 20 17, with patient
records of the patlent G, dttached

Investigatidns Mamorandum from Andtea Douset, Compliance Analyst,
Board, to File, dated Tune 7, 2017

Memorandum from Sandra Kracke, Cdmphance Investigator, Maryland
Bosrd of Pharmacy to Maureen Sammons, Manager, Intake Unit, Boaxd
dated June 22, 2017

Subpoena 4d Testificandum, dated Augﬁst 2,2017

Bmail chain between §
August 7, 2017 and August 15, 2017

and Amanda Miller, dated

Email chain between Vincent Roth, Bsquire and Amanda K, Miller,
dated August 8 and 9, 2017; SkinSolutions,MD Website Summary;
Letter from Steve Yoelin, M.D., addresséd “To Whom It May Concern,”
dated Febmary 25, 2017

Transcript of telephone interview of the Rss;mndcnt dated August 24,
2017

Doguments perfaining to customer order with Skinsolutions: MD by
Doteen Moppinger, Compliance Manager, Board, dated .Scptember Ty
2017

Board License Renewal Application, dated Scptember 11, 2017; Board
Certified Docs, American Boatd of Medical Specialties physician’s
information printout, dated October 19, 2016; American Medical
Association Physielan Profile, dated December 19, 2016

Not offered

Memorandum from Amanda Miller, Compliance Analyst, Board, to Fiiea,
dated Movember 30, 2017
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Staie Bx, #22~

State Bx, #23-

State £x, #24-

. Btate Bx, #25-

State Ex. #26-

Btate Bx, #27-

Stafe Ex, #28-

Not offercdl

-

 Charges Under the Maryland Medical Practice Act, dated March 19,
2018

Texas Medical Board Remedial Plan, dated June 16, 2017

Texas Mediesl Board Public Verification/Physician Profile, dated
February 22, 2019 ‘ N :

Amended Charpes Under the Maryland Medical Practice Agh, dated
February 22, 2019 ' :

Frequently Asked Questions from SkinSolutions. MD website, undated
Application for Physician’s Permit to Dispense Prescription D‘rugs,

undated; Bmail chain between Ms, Pepper, Doteen Noppifiger, and
Dierdra Rufus, dated February 15 and Febroary 21, 2019 '

1 admitted the following exhibits into evidence on behulf of the Respondent, unless

" ptherwise noled:;

- Resp. Ex. #1-

Resp, Bx. #2-

Resp. Bx, #3-

. "Resp. Bx. #4-
Resp. Ex. #3-

Resp, Bx. #6;

Resp. Bx. #7-

Resp. Bx. #8-

Resp. Bx, #9-

Curricutum Vitae of the Respondent, nndated

"Curriculum Vitae of Steve Yoslin, MD,, undated

ot offered

Not. offered

"Not offered

Tnfctmation Form, dated February 10, 2017

Letter fom the Respondent to Amanda K. Mifler, Compliance Analyst,
Board, dated February 17, 2017; Complaint, In the United States District
Court, Central Distriot of Californta, Southern Division, Allergan, Inc.
el, Cal, v. Global Boost MD, LLC, et al. Case No, 8:16-cv-2244

Not offeced _
Letter from 8 {amce Investigafor, Marytand Board
of Pharmndoy

doted June 22,2019 -

Resp. Bx, #10- Not offered




Resp. Bx. #11-

Resp. Bx. #12-

Resp, Ex. #13-

Resp. Bx. #i 4u

Resp. BEx. #15-
Resp. Ex. #16-
Resp, Ex. #7
Resp. Ex. #18-

- . Resp, Bx, #19-

. Resp. Ex. #20-

Testimony

Email chain hetween Vincent Roth and Amanda Miller, dated Auéhst %
2017; SkinSolutions,MD Website Summary, dated August 15, 2017

Lettex from the Texas Medical Board to the Respondent, dated
September 28, 2016, Letter from Btika Calderon, Consumer Services
Analyst, Medical Board of Californta, dated April 10, 2017; Letter from
Virginia K. Herold, Bxecutive Officer, California State Board of
Pharmacy, by Jeif Morrison, Complaint Unit Analyst, dated JTannary 26,
2018; Letter from Mark A. Spangler, State of West Virginia Board of
Medicine, dated Mateh 31, 2017; Decision of the West Virginia Board -
of Medicine, dated March 13 2017; Letter form Fleanor E, Greeng,
M.D., President, North Carolins Medicdl Board, dated February 2,2017;
Emad ‘chain betwean Judie B. Clark, North Carahnd. Medical Board and
the Respondent, of varying dates

Allt;rgan, specifications for Latisse, 2013.

Letler from Steve Yoelin, M.D,, addressed “To Whotn It May Concern, '
dated February 25,2017

"

Not offered
Information from SkinSelutions;MD website regarding Latisse, undated

Frequently Asked Questions from SkinSolutions.MD website

Declaration of "_:—_

B dated April 19,2018

Bxcerpt from Miryland Reg;ster, Volume 43, Issue 24, pages 1 13- 33
Yzsue Dats, November 26, 2018

Respoﬂdent’s expett festimony repert, dated Rebruary 18, 2019
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The following withesses testifled on hehalf of the Board:

1, Amande Miller, Compliance Analyst, Board; and

2 Doréen Noppioger, Compliance Manager, Board,
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_of SkinSolutions.MD, & websito that sells pesthetic products,

'I;h‘j, Respondent testified in Iﬁs own behatf, and was accai)tad as an expert witiess in the
safe prescribing of Latisse through a telemedicine platform, He also presented the testimony of
the following witnesses: ‘ .

1. Steven Yoelin, M.D., accepted a8 an export witness in Latisse and the sale and
prescril;ing'of Laﬁése. Dy, Yoelin testified via Skype;

5. ‘Vincent Roth, Bsquire, General Counsel and Cotporate Seeretary of

SkinSolutions MD, Mr, Rot test {fied via Skype; and

, employee of NucleusHealtls,

STIPULATIONS OF FACT

The parties stipulatod to the following facts:

1. Atall thmes rclcva;lt hereto, the Respondent was and is licensed to practice
medicine in the State of Maryland, The Respondent was ori ginatly licensed to practice medigine
in Maryland on J anuary 23, 2012, His license is scheduled to expire on September 30, 2019,

2, 'The Respondent has ot gpphcd for, nox does he hold, a Maryland Physiclan’s
Porrnit to Dispense Presoription Drugs. -

3, The Respoudext is licensed to practice medioine in all fifty statos and the Distriot
of Columible, |

4, The Respondent is buard«uarhﬁcd in radlology.

3. At all Hraes relevant, the Respondent was the owner and Chief Ehceoutwe Officer

6. Lansses is one of the products offered by thetRes;;ondent on the SkinSolutlons MD
website, Latisse, a prostaglandin snalog, is approved by the U.S, Food and Drug Administration
to treat inadequate eyclashcs (hypotnchosw)

7.  Latisseisa preseription medication, |

7




8 Infirtherance of the Board’s investigation, Board staff Interviewed the
Respondent under oaf:h; ‘ 7 |

9, The medical records, transmitted to the Board by the Respondent in response to
the Board’s subpoena, are authenfic. |

PROPOSED FINDINGS OF FACT

Having considered all of the evidencs pregerited, 1 find the following additional facts bya .

preponderance of the evidence:

10, The ’Li{‘:ﬂ!lSﬂﬁj;llSO maintains a toleradiology practice called WuclsusHealth, He
has & staff of seveniy-one radiologtsts with privileges in many hospitals in many different states,
NucetusHealth reads and interprets radiological imaging elec;:roniaally. '

11,  OnAugust4,2016,}]

| ordered Latisse for his mother throngh

ﬁlelSldnSolutions.Isﬂ) wehsite. On behalf of his mother, Mr.

B completod the online

maedical questionnalte, answering “not sure” to the yuestions asking whether the customer had
q &

allergies, medical conditions and/or took medications.

placed the order, he received a standard, boilerplate email

stating that the health queétioﬁnairé was belng reviewed and he would be confacted prior to
shipping of the order if the Respondent had any further mestions, _

13, 's flancée owng

, which is a main

f"__ filed complaints against the Reéspondent in

competitor of SkinSolutions.MD. Mr. -

withdrew his-complaint from

several states in an effort to harm his reputation. Mr SCEEEEEES
the Board on August 7, 2017,
4.  CF was s Maryland resident and ordered Letlsse through the SkinSolutions,MD

website on April 17, 2016, After placing her order, she recetved & standard email from the

ot ————— s amar o e v




ResFGndcnt indicating that SIunSoiuuons,MD was ousrenily reviewing her health queytionnaire :
and would contact her prior 10 Shlppmg if there were any further qucsﬁons

15, Onthe health questionnairo, CF ansiwesed “none® to the questions asking whether

she had any allergies, took any medioat{ons, had any medical conditions, or had hlgh eye
PYBSSULE, “She waWed an evaluation, SkmSoluuons MD dingnosed her with hypotrichosm,
cleated her for Laﬂsse, and gave her the option to ﬁkl ﬁm preseription at a Jogal pharmacy, She
did not exercise that option, thcrcfore SiinSolutions.MD shipped the Lausse 0 CF,

16,  BH was a Maryland resident when he ordered Latisse through the
SkinSolutions.MD website on August 3, 2015, On August4, 2015, BH received @ standard
email from the Resp oncient indicating that SkinSolunons MD wns currcntly reviewing his healﬁl
qucstlo:mane and, would contact him prior te shxpping if thera Were any farther questzons

17, Onthe health questionnaire, BH answered “pone” to tha questions aslang whether
he had any allergies, medical sondilions, took medlcaﬂons or had hxgh eye pressure, He wadved .
an cvaluanon SlkinSolutions, MD diagnosed BH with hypotrichosis, cleated th for Laixsse:, and
gave him fhe option to fill the presoription at'a local phérmacy. BH did not exeroise that option;
therefore, Siq,nSolunons MD shipped the Lahsse to BH. ' '

1§, AYwasa Maryland resident whcn she ordered Latisse from SkmSoluuens MD

on Decernber 13, 2014, On the health questionnaire, AY angwered *none” to the qucstlons

' asking wheﬁher she had any allergies, mcdical conditions, or took medications,-_nnd she, anywered

“po” to the question asking if she had high oye pressure, She waived an gvaluation.

SI{mSo]utions MD diapnoged hcr with hypertnchosm, elsared hcr for Laﬂsso, and gave her an
optmn to fill the presonptmn at alocal pharmacy. AY spoke to & physician from '
SkmSolutmns MD who askﬂd har for her medical history, AY did nat cxereise the pption to Al
the preseription at a local pharmacy; therefore, SlunSoiutmns MD shipped the Lausse to AY.

9
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1.

19, DT was 8 fziaryland .rcside;xt when she ordered Latisse from Skinfoluti ons.MIJ of
or around I‘ ebruary 27, 2014. 011 February 27,2014, DT received an email from the Respondent
indicating that SkinSelutions, MD was reviewing her health questtonnaire and would contact her
if there wers any further questions prior to shipping. SkinSolutionsMD shipped the Latisso to
DT, _ ' |

20,  MD was aMaxyland résideni when she ordered Latisse from SkinSolutions MD
on October 6, 2016 and December 29, 2016. After placing the October 6, 2015 drder, MD
received an email ﬁom the Respondent indicating that SkinSolutions. MD was wvmwing the

health quesl;onnmrc The email smtnd further that “untess I see something in your history that

- might rcqmre farther evaluation, T wﬂl proceed with i msumg you a prescnptmrx." State Ex. #L1B.

21, . Onthe hcal’eh questioxmmre fm‘ both orders, MD answered “none to the questhDS
that asked whether she had any ailcrgies x medmal condxhons, or tool medications, and she

answered “00” to the question that asked whether she had high eye pressure, SkmSohmonsMD

‘ dmgnoscd MR thh hypertnchosm, cleaxad ey for Latisse, and gave her the option to fill the -

presanplwn at a local phmnacy MD d:d not exerclse that option; therefore, SkinSolutmns MD

shipped the Latisse to MD on both occasions, o |
22, " GKwasa Maryirm& resident when she ordered Latisse through the

SkmSoluﬂons MD-website on Avgust 22, 2016 After she placed her order, she received an

emadl from t‘na Respondent jndmatmg that SidnSolunons MDD was reviewing her fiealth

- quasuonnalre and would contact her prior to shipping if there were'any fiarther qucsuons

23, Onthe health questionnaire, GK answered “none” to the questions that asked if

she had any allergies or medical conditions. She answered “tretinoin erean * to the question that

‘ asked {£ she was on any medications, She answered “no” to the question that askec}, if she had

~ high eyé pre'smlrc, SkinSolutions MD diagnosed herwith hypotrichosis, cleared her for Latisse

10




and gave her the option fo fill the prcscxiption at  local ioharmacy. She did not exercise that
option; ﬂ;ereforc, Skthoiuﬁﬁn;.MD shipped the Latisse to AB, & Maryland resident, as directed
by GKs order, | '
24,

B, an employes of NuclousHealth, returned to work in June

2017 after belng on matemnity lgave. Ms,

worked temotely from ber home in Florida,
She assisted in licensing snd credentlaling of the physiclans fhat work for NuclensHealth,

25,

completed and filed the renewal applioation on behalf of the
Respondent on September 11, 2017, The Respondent never reviewed the application before it
was filed,

26. . Ms,

B8 ... tho Resporident’s most recent oredentialing Hcense, and the
NucleusHealth database to ohtain informetton for the renewal Hicense, The database had not

been updated,

97, On that application, Ms. 1 answered “no” to the guestion that asked

whother a stats !icensi'ng ot disciplinaxy board had ever taken actit;n against the Respondent’s '
" medical Heense, inchuding limitations of practice, required education, sdmenishment or
reprifnand. She also answered “no” to the question that asked whether any licensing or
dizciplinery boafd héc} filed amy complalnts or chargﬁs against the Respondent, or investigated

him for any reason,

28,  Aldo on the renewal application, Ms. {] answered “no” to the question that
' asked whother StatRad® had used telemedioine for any purpose in the prior twelve months., She
also answered “0” to the question that asked approximately how many times the Respondent had

used telemedicine for any. purpose,

TuotousHealth previously operated vnder the name StatRed,
b l 1
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29.. M,

chealed the portion of the renewal application that certified the
Regpondent pers.onally reviewed all of the responses in the appHcation and that the responses -

wére true and correct to the best of his knowledge.

30, OnFebrary 2, 2017, following a complaint also filed by Mr e

North Carolina Medicsl Board required that the Responden{ complete six HourrS'of continuiig

medical educatmn on the subject of medical record dacumentation,

31,  OnJune s, 20}7 the Texas Medmal Board imposed a remedml plan agamst the

. Respondent becaugs he vxolatcd the standard of eare in fuiling to examine or establish a proper

physiclan/patient relationship with a patia.nt to whom he diagnosed Iand preseribed Latisse. The
remedial plan reqnired that he complete aight hours of continuing medioal education in record
keeping and nsk management.‘ The Texas Medical Board considered the remedial plan to be
non-discipiinary. .

19 Latisse is a very safo medication with no contraindications. A very small

- percentage of Latisse users have éxparienced eye itchiness, iritation and discharge, and those

symptoms cease immediately upon discontinued use,

33, Mo paﬁcﬁt was ever harmed a3 & regult of the Respondent preseribing Latisse in
Maryland,

34, The Board has never previously disciplined the Respondent,

ISCUSSION

The Boasd is Maryland’s “governmental agency respanaible for investigating and

. disciplining physicians for profassional rmsconduc » Cornfeld v. Board of Physicians, 174 Md,

App. 456, 481 (2007). “The Board's ruission [js] to regulate the use of physician's ixcanseq in

. Maryland in order to protect and preserve the public health.” Jd. at 481 (luternal quotations and
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sitations omitted). The purpose for the Board’s disciplinary authority is to protect the publit, nof

o punish physicians. McDonzell v. Comm. on Med, Dise,, 301 Md. 426, 436 (1984). |

Applicable Law

The grounds for reprimand, probation, suspension or revovation of a medical Jicense

" under the Act include the following:

(8) In general, — Subject to the hearing provisions of § 14-405 of this subtitle,
a disciplinary panel, on the affixmattve vote of a majority of the quorum of the
disciplinary panel, may reprimand avy loensee, place any licensee on probation,
ar suspend or revoke a license if the licensee: . -

C o (3) Is guilty oft
' (i) Unprofessional conduet in the pradtice of medicine;
(28) Fails to comply with the provisions of § 12-102 of this arfcle)

(36) Willfnlly makes a false roprosentation when. seeking or making
application for licensure or any other application related to the practice of
' medicine, ’ _

M. Codo Ann., Health Oco, § 14-404(e)(3)(1D), (28) and (36) (Supp, 2018).
Regarding telemedicing, COMAR' 10.32.05.05 roquires the follawing:

08 Pajicnt Evaloation,

A. A physicjan shail perform a patient evatuation adequate to establish
.diagnoges and Identtfy nnderlying conditions arcontiralndications to
recommended freatment options before providing treatment or presetibing
medication, - ' .

B, A Maryland-licensed physician miay tely on a patient cvaluation performed
by anether Maryland-lcensed physician If one physiclan is providing coverage
for the other physician, , .

C. If a physiclan-patient relationship does not include prior in-person, face-to-
face interaction with a patient, the physiclan shall incorporate feal-time auditory
commubications of realdime visual and anditory communicattons to allow a free

1 gestion 12-102 of the Maryland Pharmuey Act goverss fho proparing, adr\‘niniswring‘and disponsing of prosaription
dimgs, y
13




exchange of mfonnatwn between the pahant and the phymcw.n perfornﬁng the
patient c\'aluatlon

COMAR 10.32.05.05,

Section 12-102, of the Heplth Orcupations article of the Maryland Code (Maryland

Phaxmacy Act), provides:
, .
(8)(1) In this section the following terms have the meanings indicated,
(2) “In the public intevest” means the dispensing of drugs or devices by a
Heensed dentist, physician, or podiatrist to a patient when apharmacy ig not
conveniently available to the pﬂtient
.(3) “Personally preparing and dispcnsmg“ means that the hcensect detmst
' physmian or podiattist:
(i) Is physically present on the premises where the prescription is 1 lled and
(ji) Pexforms a final check of the prescxiption before it i$ provided to the
patient. ' . '
In general : '
(b) This title does not Jimit the right of an mdw;dual ta practice a health -
ocoupation tat the individual is authorized to prectice under this adicle.
Preparation, dispensing of preseriptions, generally
(¢)(1) This subsection does not apply to n hcensed dentist who obtains a pcrmlt .
from the State Board of Dental Examinets under subsection (b)) of this section,
(2) This title does not prohibiis

(i) A hicensed dentist, physician, or podiatrist from personally preparing and
dispensing the dentist's, physician’s, or podiatrist's prescnpttons when:
1. The dentist, physician, or podiatidst:
A Haz applied to the boatd of licensure in this State which Heensed the
dentist, physician, or podiafrist;
B, Has demonstrated to the satisfaction of that board that the dlspﬁnsmg
of prescription drugs or devices by the denust, physician, ot podlamst
©igin the public interest;
C. Fins received awritten permit from that board to dispense
prescripton drugs or devices except that a written penmt is not required
in arder to dispense starter dosagcs or samples without charge) and




. She investigated this matter for the Board, afier recefving the complaint from

3. The dentist, physicim, or podiatrist does not have a substantiat
financial interast in & pharmacy; and - . ) '
4, The dentist, physiclan, or podiafrist:

T. Does not direct patiefﬁs toa siugie pharmacist or pharmacy in
- accordance with § 12-403(c)(8) of this title;
K. Purchases proseripfion drigs from a phemmacy or wholesele
distctbutor who holdsa permit issued by the Board of Pharmaoy, as
verified by the Board of Pharmacy; ' .

COMAR 10.09.49.02B(1 6, a regulation pertaining to the telehealth programs relmbursed-

by the Maryland Medicaid Program, defines “store and forward® preseription technology:

(16) Store and.For\’fard Techhology,

 (a)“Store and forward technology” means the lransmigsion of medical
images or other media captured by the originating site provider and sent -
electronically to a distant site provider, who does not physically interact with the
patient located at the otiginating site, '

: (b) “Store and forward tochnology™ does not mesn dermatology, .
ophthalmology, or radiology services accotding 1o COMAR 10.09.02.67, .

Testimory af.' Witnesses

The State presented the testimony of Amanda K. Miller, Compliancc-Anéiyst, Board,

. State Bx, #1.° She went through the online questionnaire that M. | isE

" comapleted on hig mothet’s behalf,® Ms, Miller noted the Respondent does not have a license to

4

dispense drags in Maryland, Ms, Miller reviswed subpoenasd documentation the Respondent

5 The Raspomdent objeated to the admiseion of this complaint into evidence becanse Mr.§ lived lo West
Virginin, 1 overruled the obiection becatiss the patient at issus, his mother, lived |
¢ As noted phave, Mg s fiancés was th Chief Bxcetitive Offioer of]
of SkinSolutions. MDD, Alrough not relavant to the morlts of flis case, the record contalng evidenes that on

December 23, 20186, Allergan, the owner of the tredemark for Latiese, filed a Jawsult agwinstiy L
for varfous allegations of fraud and breach of contrect regarding the sale of Latisse, State Bx, #10. M.

ultimately withdrew his Complaint against the Respondent on August 7, 2017, However, the Board continued ity

investigation of the Respondent,
' 13




: submit'ted to the Board tegarding SkhSoiuﬁons:I\/i-D’s 1 atisse customers the Board randomly
salcctézd | |

Ms. Mlliex condueted a telcphone interview of the Respondent on behalf of the Board on
Auguist 24, 2017, Mr Mxller worked as atcam in this mveshgaﬁon with Andrea Daoueet, snother
Complisnce Analyst, State Ex #17, Ms, Miller disoussed the process of her investigation and
" her findings regavding the randoraly selected Latmse patients, as set forth in the Findings of Pact ‘
in thig cjacision. She testified that the Respondent was cooperative during the investigation and
. always provided informat‘ién th_e.Board requested, Ms, Miller testified that the Respondent was
* honest aémut his taiemgdicmc activity, did not provide any false information and did not conceal *
any Information, | |

Dareen Noppi.ngar, Compliance Manager, Board, testified on behalf of the State. She is
Mz, Millers supervisor, After Ms. Miller interviewed the Respondent, Ms.‘ Noppinger weat onto
the SkinSolutions MD website to see changes to the website that the Respondent referred to.
during the telephone {ntorview. State Bx, #17, pp. 146, 147, In order to seg the changes, Ms,
Noppinger was required to create an account and arder Iétissc Ms. Noppinger printed screen
shots of everythjng she obsorved on the website, State Ex #18 She said that she was not
provided an 0pportumty to ﬁEE fhe prescnptlon at & local pharmacy, She Lomplezted the health
questionnaire, which was the same as those completed by the oustomers analyzed ag part of Ms.
Miller's invetigation, State B, #11(:), (), (¢), (¢) and (£ State Bx. #18, p. 165, Ms. _

Noppinger was req{lired to click on theinformed consent in ordar to proceed and noted that it

sald that the prescriptions are fulﬁiicd from Phannacy, doing business

Pharmacy is licensed, State Fx, #18, p. 172. She was’

reciuired 1o provide a photograph and a Mearyland driver’s license, State Ex, #18, p. 179, She
had no personal comxmmicatmn with anty dootor durmg the process. She did recelve standard
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emails thanking her i;or her oxder, and notification that her Laﬁs;ge had been shipped, State Ex.
#18, pp. 180 184, ' |
Ms. Noppinger tesﬂﬁed that sho checked the acknowledgements indicating that she could
contact the Respondent at any thve by telephone or cmall, and thaf her prcscription could not be |
submitted until she has folly-complied with 5}1 requirements includmg the medical history and
submission of a photopraph and a govemmcnt {ssued identification to verify hcr ideutify. State
" Ex, #18, pp. 180-184,

v

The Respondent was accepted as an expert witness in the safe dispensing of Latisse in n

teleredicine platform afler testifying about his experience. He explained the defails of bis

SkinSolutions. MD website in 2013-2014, it started with non-preseription. produots, and then he

began cxplormg tha prescnphon of Latisse enline, since he knew Latisse was in high demend

teleradiology Pract-lce with NuctensHealth, Wir, Roth, General Counscl and Corporate Secretary

- of SldnSo)utions.MD together with outside counsel, researched ﬁw'rcgulations in evory state,
The Respondont noted that the:c were (ramatic differences from state to state, He explained that
the concept of store and forwaxd technology had been propressing nanonwide, it Is now
grceptable in forty-two states, However, the states differ i'n their requirements; it was difficult to
get i;traight-forward answera a8 to what was acceptable in each state, According to the
Rcspondent, it was always h15 intent to proceed safely and propcrly in every state, and the
régearch to engure that oucurred took monthg, In siates where an n-person evaluation was

required, he sotup the SkinSotuttons,MD websits so that Latisse could not be ordered online.
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The Respondent expiained ilsat Latisse ﬁas no coniraindications. Allergan, the
r;wnerlmanu,fachuer of Latisse, is attempting to have it aceepted as an over-the-counter item.
'The only side effacts have cooumred in.a éma!l percentage of people, who have experience.d
itchiness, redness and dischatge. Tn afl of those cases, the symptoms went away after
discontinued use, In order to prescribe Latisse properly and safoly, the Respondent explained he
needs to know whether tb:e ohatomer has an act‘n;e e.ye infection or glaucoma, Even though
Latisse has no effect on eye pressure, he will refor & plaveoma I;aﬁt;nt fo histher eye doctor If
he/she answers the health qrestionnaire in the affirmative regarding glaucoma, When asked how

a0 individual would know whether he/she has an sotive eye infection, the Respondent answered

. that thers would be symptoms and the individual would know.

Regarding the ability to dispense Latisse in diffexent, staté;s, the Respondent testified a

‘ represeniative from the Maryland Board of Pharmacy incorrectly told M. Roth, apon inquiry,

that the Respondent did not need a permit to dispense pharmacenticals in Ma_ryls;nd. Onee he
realized the error, he immediately stopped dispensing Latisse in Maryland, He said he easily

could have sent a preseription to a Maryland resi_dent, rather than the prdduot itself had he

“known. According to the Respondent, eight states out of filty do not alipw tcicm&dicina; or af

the very least, requiré andiofvisual evaluation or require a patient to go to a health care facility.

Other states allow store and forward, The Respondent said he did not ship Laiiss,e to those sight
stafes he bau?msq of their regulations, ‘fhe Sk:jnS.o}utlons.‘IvID websile is :iesigncd such that if the
individual ordering-l’,;atisse resides {n one of those states, the websitc will not put the order
through. Aqdiﬁonaliy, if an Indlvidual says sho is preguant or breastfeeding, or has an sye
infection, ﬂle'Wc:bsite blocks the lndividual fiom going mny further with the order, For the orders
that go through, the Respondent will go into & system fhat allows hitp to pick a pharmacy, unless
the customer lives in a state that allows physioian dispensing. In those states, he sends the
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Latisse frown s office, Ac':cor.ding 1o the Respondent, His attorneys attempled to confact the
Board about whether store and forward telemedicine was pérmitted b;at there {s no one at the
Board that will answer those types of questions; they said they could not comment He sald
when his attomeys rcsearched whether store and forward was legal in Maryland, they found that
' the State mimburses for store and forWard in ophthalmology, radmlogy and dermatology wader
the State Medicaxd Pro gtam, therefbrc they found the prescription of Latisse fell under .
ophthahnoiogy and radlology, and’ prasumed it wes legat, Adrmttedly, this tumcd out to be in,
eITOr. Accordlng to the Respondent, e and his attome.ys made every attcmpt to comply. He
thought on the advice of counsel, that he could dispense Latisse in Maryland, The Respondent
'now knows that In order to-sell Latisse in Maryland, he needs to complete a live audxofvmual
cva}uatipn of the customer and ship presctiptions rather than the product itself,

The Respondent explained further that| he reviews the health questionnaire for every order
for Latisse, and In most cases that review takos Jess than one minute. Hs opined that the review
of T:hc medical questionnaive on ﬂ:;c WebSolutions MD webslte i a legiﬂ;n?tc roview' and g all
that is required for the safe pres'cription of Lutisge. Given that there are no serious
‘contraindications in the tise of Latisse; the guestiopaaire asks all questions ;o necessary ,apprové
‘or disapprove an order, |

The Respondcnt’s assistant, KE C completed his September 11, 2017 renewal

application, She works for NucleusHealth. Ms, Cgf Hives on the Bast Coast and had been
on maternity leave when the Respondent received the remerial plan from the Texas Medical

Board, The Respondent insisted that the errors on his renewal application resulted from

nﬁscémmunicaﬁon; Ms & was unawéxe of the encounter with the Texas Mcdical Board
when she returned from maternity leave and he had not updatcd his infernal credentialing
. systems to reflect the mformatlon The Respondent took rcsponmbﬁity for the faiture to
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comimunicats with Ms, | and said his application renewal process hes changed. He also

said that, at the time, Ms. (§ 8 did not fully understand SkinSolutionsMD. The

Respondent conceded that Ms.

was authorlzed to submit the renewal application on hi§

behalf; he did not review it or submit it himself, ‘The Respondent said that if Ms, had

told bim the application requixed persnflai ravicw,‘he certainty would have done soj however, he
never mtended to mlsmpresent or concesl aaything ineloding his telemedmine practice or the f
muatmn in Texas, Accordmg ta the Respondent he now ensurks that each apphcatwn Is
reviewed three times, once by fhe petson cqmpietmg the application, once by himself, and once
by Mr. Roth. |
Steven Yook, M.D.,,testiﬁcdlan behalf of f.;ha I'(_espon{lient,and wag accepted ag an expest
in Latilse, and the sale and prescribing of Lattise. Dr. Yoelin i board certified in
npbﬂlaiiﬁol_agy‘ After practi;ﬁng ft;r several years, Dy, Yoelin began doing lasex pye treatments,
facial injectables and ;J.GSﬂ‘:lfstl..‘.S, and has been tnvolvell in those areas sinee 2001, Dr., Yoelin
 conducted yesearch for Allergan, who owned the molecnle Biniato;;rost, the netive ingrediont In
Cits 'glauéomg treatment called Lumigan, now also sold for assthetic pUXPOEES A5 Latlsse, That
research revéak;d that this glaucoma ireatment had the side effect of creating Ionéer,‘tﬁcker
. eyelashes. Hypotrichosis, he explained, is the thinning of eye.}ash;es that occtirs es people age.
Dr, Yoalin’é research studied individuals using Bimatoprost as &n acsthetic {reatment, pud
resulted inlall participants growing longer ntd thicker eyelashes with no advetse events. The
studies showed it to be safe and effective for c;nhancing eye_iashes, ond it was lﬁtim;dely
| approveci by the FDA to Ee used for that purpose. Allesgan subsequently launched Tatisse for
the aesthetle vse of Bitatoprost. Aceording to Dr, Yoelin, Lati,;:sa has never catised 8 ketions

complication. Only very tarely, some redaess or frritation has ocotured, which completely
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dxsappéarcd with, discont‘l.nued use. In Dr, Yoelin's opinion, the SldnSclutions, MD questionnaire
gathers sufficient medical history fmr the safe prescribing of Laﬂssc.

Vincent Roth, General Counsel and Corporate Secrefary for SkinSolutions.MD mld
NucleuéHeéiﬁx, also testified on behalf of the Respondent, He worlks with ‘physiclan Heensing
and crcdenﬁz;ling for both entitics. He utilizes many differont sanroes‘ in_cluding- outside law
ﬂnns to ensie compliancs mth cvery state's laws reparding telamcchcme ] .

. Mr, Roth said that ho raade every efforf o understand the laws in Mary land He reforred

to the letter he wrotc in response to M|

s complaint to Ms. Satmons, the Boaxd’s
Tatnke Manager,” In that lotter, Mr, Roth sald that Maryland allows for ielemedicine in 1:1eu of an
in-person examination and face-to-fase patient pb:,'wsic{an selationship, State Bx. #3, This was
Mr, Roth's understanding at the time, He looked dc'epei* into Maryland law and realized there
was a Yreal-time” patient evaluation requiremantl. Hawever, he also found the Medioaid
regulations ho thought created an.cxreption to that requirement, allowing for store and foma;d
in ophtﬁahnology, dennatologﬂ' and tadiology .scrvicask Mt, Roth spoke to an ophthalmologist
und & dermatoltogist who constdered the eyelid to fall wiﬂﬁﬁ the arens of ophthalmology and ‘
detmatology, After diseussion with outside e;ttomeys, they conchuded the preseription of Latisse
fell squarely into that excoption, See COMAR‘Ié.OB.@,OZB('lG). and .10-C. Mr.}loih took
responsibility for this erroneous interpretation and conceded that the Respondent did nn.t
participate in the Maryland Medicaict program, Mr, 116th apoiqgized for t}w‘nﬁsintcmrc{aﬁon
and insistéd it was not the fault of lie Respondent, M. Roth was aware that regulations have
been proposed that would allow stote and forward, but 3id not believa those regulations have yet .

been adopted, Resp, Bx. #15.

7The tetter appears with the Respondent's signature; however, Mr. Roth said he wrots It,
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Mr. Roth discussed his communication with the Marylund Board of Pharmacy
représenmﬁva 1n March 2017, He had come across a one page application for a Maryland
physician dispensing perrit,. however; there was oni'y space on the form. to list a Maryland
office, which the Respondent did not have. The woman ﬁc}m the Boa;*d of Fliarmacy tol;i Mz,

. Réyth not to worry about it, and she would let him koow 'if something was needed in that regard, -
He had several conversations ‘with {his woman, but she never mentioned that the Raépondaﬁt

needed a physiclan dispensing permit.

testified that she assists radiologists In thefr initial 4nd renewal 1iceﬁsa
applicétions in her employment' with Nucieucha'ltl.a. To do so, she reviews the mnét recent re- -
credentialing application and other information in the NucleusHealth database to seo if any
information needed to be'updated or changed. When sho returned to NucleusHealth after
maternity leave in June 2017, she was not aware of the action by the Texus Medical Board. She
| did not intend to falsify any é.nswers; she was sir;xply unaware, As it tumed out, the o

NucleusHenlth databaség had not been updated. Ms. atso testified thet whien she

cqmpléted the Respondent's September 2017 renewal application, she was not aware of
SkinSolutionsMD’s activity in Mmylan&. MNueleusHealth had not been practicing radiclo gy in
Maryland because it lost its hospital contract with MedStar Health, She was unaware that the

‘Respondent conducted telemedicine in Maryland, Ms.

application where the Respondent was required to certify he personally reviewed ait responses
and that the responses were true and correct to he best of his knowledge. State Ex. #19, p. 196. -

"Had she noticed, she would have had the Respondent review the application before she

submitted it. Ma, noted that now, both the Respondent and Mz, Roth roview the

~ applications before submission. Ms,

{nsisted that no one instructed her to answer any

conceded that at the thme she

questions-ﬁlscly and stie did not intend to do g0, Ms. C Him
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comipleted the Respondent’s September 2017 application, the last internal system uipdate had

 oecurred il Mih 2017, She did not think 1o ask the Respondent if there had been any updates

- in the inferim, She assnmed he would have informed her if there had been,

Argument of the Parties

‘ _ The State argued thatMr Roth's mtcrpxctauon that thc Medicazd regulations provxded

justification for the Respondent’s store and forward pracucc in Maryland was logically ahsied

* and should be rejected in its entirety, The State cited State v, Price, 820 A.2d, 936 (2003), &

Rhode Isiand case which held that reliance upon the advice of Gounsel was not a deferise ton
oriminal contempt charge, The State also cited [Board] v. Eist, 417 Md. 543, 558, fu. 9 (201 1),
which clted cases that held generally reliance upon counsel was no justification for failure to

comply with a judicial order, Sea, Glant of Md. v, Sz‘arr'z,’s,e{rrm‘ney. 274 Md. 158, 179 (1975,

Weaver v. State, 244 Md, 640, 644,(1966). The State insisted the Respondent canot abdicate

his duty fo comply with applicable regulations because of the advigé of counsel, nor cam he
blame staff for fling an application with false information, It was the State’s position thathe

was required to personally review the information contained in the application and certhfy to ifs

truthfulness. He failed té do so, and falled fo update his sysmr‘n-s so that Ma. Cist
have the most recent information, _

Thiq State maintained. t_he;t the Board relies upon the i‘x_xtcg'ﬁty of its dovtors. It receives
vol{iminous renewal application;‘s per year and must be able to' trust the iﬁformaﬁtm contained
thamin, the Board aunply daes not have the r&sourcas to verify the accuracy and truthfnlness of
gach. The State mted Arrorney Grievanue Commi.s'a'wn v, G‘Ienﬂ, 341 Md, 448, 478, which stated
that an attorney sannot escape responsibility to his clients by blaming shoricomings o his slaﬁ'.

The State argued 1l i urelevant that Ms. may have been well mtended Bas:*d upon .

the holding in Kir v, [Boar ), 423 MD 523, 546 (2011), the State matotalned | n is not mqmred to
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L e renn et e e

solely based upon an online questiosnalre, Resp, Bx, #19.

prove intent, “The term “willful* as utilized in the Act, requires only evidence thaf the conduot

occurred intentionally; there is no requirement to establish fraudulent intent or malice, Thé State

emphasized the Respondent delegatéd the sompletlon of his refiewal application to his staff; he

did not personally review it for accuracy 6r slgn it. Therefore, his conduct was witlful The
State also requested that I not place too much emphasis upon the Resp ondent’s assertion that he

was always cooperative with the Board; such cooperation is expected and he-deserves no cxtra -,

. consideration for doing so. Similarly, the State also asked that 1 et place pvieh weight upon {he

proposed regulation that would have rendered the Respondent’s store and forward prescription o
process to he.legal, Tt ited Commodity Futures Trading Commisslon v. Schor, 478 1U.8. 833,

R45 (1986), which states that a proposed regulation does not constitute an agenoy’s interprefation

of his own reguiations,® The State maintained it met its burden of establishing all of its chaxges,

and requested that the Respondent be reprimanded, proh‘siaited from dispensing phmmaceulticals
through the mail ,lnan.r.yland, and placed on probation ﬁ)l:‘ six months. Diiring that period of
pmbgatién, the State requested that the Re;‘sp{m‘dcnt be requived to pay a fine of .:335 Q,GO0.00,
payable by certified check or money order: The Btate also requested that the Respondent not be

permitted to apply for eacly termination of probation, and thethe be required to tespond to future

applications truthinlly,

The Respondent acknowledged that the facts are not In. dispute. He argued that he.
undertook to comply with, the regulations by consulting many resources; however, tompliance
with all states’ regulations i a mammoth undf:ﬁaking. Some allow store and forward, some

require real time evaluattons, some do not allow participation in telehealth at all, Tt was the

¥ In the Novensber 18, 2018 Muryland Roglstet, the Seorstacy of Health grobosed to repeal the existing repulations,
set forth in COMAR 15.32.05, regarding talchonlth, and proposed new regulations, Resp, Ex. 9, Eadopted, the

new regulations would chunge the requirement for a renl-time ok audio or visnal evaluation and allow other optlons
fnclnding remote madical examinations, The'proposed regulations would sl prohiblt the presociptlon of medicine
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.Respopdent’s position tht he set up the SkinSotutions.MD website so that a costomes could not

place an order ifhe Iivcd i astata where suoh telemedicine or store and forward was illegal, He

malntained he ma,dc good faith atiempts to aompiy with-all laws, “The Respoﬁdent noted that the '

‘law in Maryland is confusing; the Act 1tsa]f does not even address Lelemedxcme. Telcmedwine is

" only mentioned In the regulations. The Respondent reasoned that he coraplied with all

applic:':xbla regulations with the exception of the requirement for a real-time eo mmuniuatién

evaluation i no prior phystcian/patient relationship biad yet been established. e had a Maryland

. license, his website set forth alt information regatding licensure, privacy policies and fees, he

had a procedure for ver‘lfying identification, and complied with el of the other requirements set
forth in COMAR 10.32. 05,04 regarding standards {or telemedicine, He was always available for
guestions, and his online patient ¢vatuation was sufficient given the fact that Latzsse is 50 safe,
The Respontdent ms1sted that he must be able to teasonably rely upon the advice of
counsel. Tolemedicine is an evoivmg area and, the atforneys are constantly analyzing the -
regulations in all fifty states. 'I‘he Reslpondent com&tﬁrad the State’s atgumcnt regarding veliance
upon the Medicaid re gulations; iasiating that if Maryland reimbursed for stors and forWard‘fer

the purpose of Medicaid in dermatology, ophthalmology and radtology, it was not umeasona‘ole

{0 conclude that store and forward would be permissiblc deveral attorneys, including Mr, Roth

and ontside law firms, concluded, based on the Medicaid ragulaﬁon, that the Respondent was
acting within an exception to the prohibition of store and forward. Regurding the proposed
regulations, the Respondent agre,ed that this case cannot be judged upon a proposed rcguiatkun,
but the proposed new rcgu!atlons congtitute one more _mdioaixon that Maryland reqog:mzes that
store and forward constitutes safe technology.

'I'hc Res;:ondent strongly dzsagreed that violation of telemedmme regulations constituted

. unprofessibual conduct in the practice of medicine, especlally gives: that there is no good
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deﬁnmon of 1e]emedlbmc in the statute He referred - to the Board’s sanctioning guldelines in
COMAR 10,32,02.10B(3), which sets forlh sanctmmng gmdehnes for itnmoral or unprofesszonal
conduct consisting of sexua] and ethical violations and failure to complete the reqmrcd
continuing medical education. The Respondent disputed thet this case involves anything in that
category, and malutained that this was more akin to a standard of care case, He repeatedly noted
that he madﬁe a good faith undertaking to comply with the regulations, a.m.i only violated émé of
many requisements regueding telemedioine, He als? noted that no Board regulations reéarding
the need for a physician dispensing permit existed wntil March 2018, there is nothing in the Act‘
about‘ the need for a dispensing permit, and Title 12 of the H;aalﬂl Oceupations Articl;: is
confusing about dispei;sing pex:milts. - .

The Respun&;:nt‘s pos;ition is. ﬁm:x he must utilize staff for his licensing and crademialing
processes; the nndetaking is jﬁst oo big for him to do himself. Although not a.n excuse for the
errots, the Respondent emphasized that the mistales were vot intentional. He contended there ,
wotdld be no reason to hide the Texas Medical ﬁoard’s r'equira&;ent that he partiolpate in
additional conﬁnl;ing medical éducation; the acﬁon was not considered to be disciplinary.
According to the Respondent, the misrepresentations were acéidantal, not intentional or willful,
The Respondent asked that ] place v‘zeight upoﬁ the cxedibilit;f, integrity and honesty (;fltha
withesses who testified on his behalf, He asked that [ dismiss the chacge under section 14-
404(=)(3)(3D xegar_ding‘ unprofcssidnal conduet, and section'ltirﬂi()ti(a)(é 6) regarding wiliful
misre'pr_esentmion,_ beeatse there is no evidence of either, He asked that a non-punitive sanction
be imposed, without permanent probation or the maximut $50,000.00 fine, He niso asked that I
c'onsidér the mitigating factors under COMAR 10.32.02,09B(5), noting that atmost all of the

mifipating factors are present, and atpost none of the aggravating factors are present,
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Applications ot the Low to the Facis

14~404(a}(3}(ﬁ) Unvroféssional Conducr in e Practice of Medicine

The facts of this cage were Uildispﬁtﬁd 1 found all of the witnesses to be credible. The
State established throngh the Respondent’s ecorda of six patients, that between 2014 and 2015,
the Respondent prescribed Latlsse to those patients in Maryland, The Respondaﬁi did .not have &
physician’s permit to dispense as rcquirE& by section 12-102(e)}(DAD(1)(C). When prescribing
Latlsse, the Respondent did not conduct a real-time anditory or auditory and visual evalyation
with Latisse customers even thoogh he had no pror face-to-face in*‘teractiog, as COMAR
10.32.05, OSC Tequires, .

SlinSolutions.MD, of which the Rcs;mndant is Chief Bxecutive Officer, has taken ona
huge und ertalqng inits endeavor to preseribe Latlssc nahonwide Although anmh&renﬂy safe
drug with huie contraindications, it is still only availablo by prescription, and therefore, |
prescription of Latisse must é;)mpiy with each state’s regulations regarding dmg' prescription.
Mr, Roth, in conjunction with outside connsel, erroncously determined the Rcspon;iam could
dispense Latisse by mail without a raal—ti;ne consultation or audiofvisual communication because
of the stated exceptions to st(;re rmld forward for dannatoiogy; rgdiology and dphtlmhﬁology
services defined within COM;XR 10.09.42.0’)3.13(1 6)(b). 1 tO(;k into accomut that the Re:;pondent'
proceéded in good faith ix,pon: the advice of counsel, . A

1 also considered M, Roth's testimony that the Bo:;rd of Pharmacy gave him no
indication, after his inguiry, that the Respondent I'Jeecied a physician’y pexmit to dispense

medicine in'Maryland, Mz, Rofh somehow came upon the one pago form application that asked

i
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the applicant to ﬁst only a Maryland address.” He had sevetal ;telephone conversations with a .
representative from the Maryland Board of Pharmacy, and inquired. whctl;er he needed to file
that form even though the Respondent did not have a Maryland address.- Azcording to Mr. Roth,
she‘téld him not to worry about it, zmd' she would let hir know if there was anything needed in
that rcga_:rd. Mz, Roth heard noﬂliné further about the {ssue. TheMatyland Board of Pharmacy

~ closed the matter'® and referred the case to the Board, State Bx. #13. Thercafter, Mr, Iioth

thought the Respondent was in compliance with any dispensing permit requirerent in Maryland,

I agree with the State that veliance upon the advice of counse] cannot be a justification for -

a physician to violate appllcable law, The term ‘*unﬁrafessional“ ag used in section 14»-
404(a)(3)(1) is undefined in the applicable statutes ai:td regulations, CdMAR 10.32,02.10B(3),
the sanctioning guidelines fot physicians, sets forth sanctions for immeral ot ubprofessional
conduct in the pravtice of imedicine consisting of sexual violations, ethical violations, and
misrepreserntation of contimuing medica,:l education credits. The Respondent's conduct did not
fall within any of theg& categories, and there Is no othex mention of unprofessional conduct in the
sanictioning middelines. The \;svidenca established that the Respondent, through conusel, made
gfforts to inferpret Maryland’s regtdaﬁo_ns. He did so etroncously, He procevded to preseribe
Latisse jn conjunction with that etroneous interpretation in violation of the applicable statute and

regulations, Howevst, he did not commit any aci in the practice of medicine that displayed a

*The State presented sy Application For Physician’s Permit to Dispense Preseription Drugs, with 2n email from
Dierdva Rufbs from the Board, indieating that this wag the npplcation that existed during fhe time M, Roth
indicated he discovered the one-page application form that asked fur only 2 Maryland address, State Bx. #28, Over
tho objection of the Reaspondont for Jack of authentlontion, X admitted the exliibitand indicated T would consider her
olyjection in my determinalion ragarding the waight to bs placed on this exbibit, That form has a blank space fbr any
addeevs; it daes not request only 8 Maryland adiress, State Bx, #28, However, | agree with the Respondent that it
. was not properly authenticated, aud the email is confusing regarding the difference batwéen the ofd and naw
application snd the old and new repulations, Ididnof place any weight npon this exhibit. ¥ found Mr, Roth’s
testimony to be oredible regarding the form he saw and hxs conversations with the representative.of the Maryland
Board of Pharmacy.
g B Gler » compluint against the Respondent with the Maryland Board of Phannaoy as well
28
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lack of professionalism, -He did not act in & manner that was considered ‘to be un'eﬁﬁcal. In his '
attampts to comply with state regulations, he configured his website to blook ordcrs of Laiissa o
states that phyamum chspcnsmg is not permitted, He complied with all but one of Maryland‘
jelemgdicine requirements, which is the requizement for a real-time audio or visual evaluation,
“Unprofessional conduct I the practics of medicine” i:_:hcrently involves an afficmative action
on the'part of a physician that displays mpmfcssiopf;lism while practicing medicine. L cannot

conclude that the Respondent’s failure to comply with section 12102 of the Health Occupations

_ article and COMAR 10.32.03.05C fose to the level of unprofessional conduct in the‘practice of

medicine, under section 14-404()(3)({i) of the Acl,

However, the evidence revealed that on September 11,2017, M5 C

renewal aiﬁp]icutien to the Board on behalf of the Respondent, She answered “nﬁ” 1o the
guestions that RSkEd‘ if ani‘licansihg. authority or disciplinary board had takes actit;n, including
required education, agaiﬁst a medical license, and “no™ to fie question that asked if any

| complaints or charges had been filed against the Respondent or if a;xy licensing board .
invcs;igatad him, State Ex, #19, p, 188, She answered “tio” %o the question thgt asked if the
Resﬁondent used telcm:;dioiuc for any purpose in tho Tast twelve months,’ State Bx. #19, p.
193A. She checked the section that vertified the Respondent personally reviewed all résponses
inthe applicaﬁon' and all information contained thcrcin was true and correot 10 the best of his

“knowledge, State Bx. #i9 P. 196, However, on Junc 17,2017, thc Toxas Mcdmal Board
imposed a remedial plan upon the Respondent, which required ]nm 1o complete elght hou:s of .
sontinuing medical education n preseribed. subjeot areas lnciudmg medical racord kcepmg and

risk management, State B, #24. The Texas Medical Board congldered this remedial plan 1 be

non~disoiplinary. On February 2, 2017, following a complaint also filed by M
North Carolina Medical Board required the Respondgnt to complete six hours of continuing -
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medical education on the subject of medipal record documentation, Additionally, the ' v

‘Respondent had been practicing telemedicine ﬂ;\rolugh SkinSolutions. MD and NucletsHealth,

was working for the Respondent remotely from Florida when she came
back from maternity leave in June 2017 and completed the Respondent’s renewal application for
Maryland in September 20 11. In oxder to so, she ufilized the Respondent’s most recent

recredentialing application and his internal database used for licensing and credentialing,

Betause she had been out on maternity leavt;, she was nnaware that the Texas Medical Board
had investigated the Respondent and imposed a remedial plan that required continuing medical
education on June 16, 2017, She was afso umawafa,that North Carolina bad imposed a

requirétnent of continuing medical education on Februaty 2, 20 1’!‘. Additionally, she was

unaware of the sale of Latisse in Maryland by SkinSohitions.MD, She checked the certification .
in the application that required the Respondent to personally review and ceiify to the truth of the

information contained therein. I 'fc;und'ﬂge testimony of the Respopdent, Mr. Roth and Ms.

8 to be credible that the Respondent and My, Roth now review all applications before

they are subnudtted,

The Xim case clarifies that such false statements constitute nnptofessional conduct in the
pracﬁée of medicine, The holding states, in partineﬁt parts | .

" In the present case, the Board made 1o legal extor in concluding that Petitioner's
subraission of his licenge renewal application ocontred “in the practice of
medicine,” We made plain in Banks that, in “considering whether physician's
conduct was within the statntory requiremnent of ‘in the practice of medjcine,’ 2
critical factor has been whether the conduet ocontred while the physician was
performing a task integral to his or her medical practice.” Petitioner's completion
and filing of his application to.renew his physician's license is unquestionably “a
task Jntegral to hiy ... practice.” Without a license, Petitioner would have no
muthority to practice, - : .

Moreaver, tha Botxd did not et in adopting the ALJ's finding that filing a license
renewal application is sufficiently intertwined with patiént care. We appreciate
that the Board must be-able to yely on the acomacy of information conveyed int
« license applications in order o investigate and determine physiclang' fitness to’
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practice medicine, A physician's submission of false information regarding
malpractice claims in license renewal applications impedes the Board's ability to
make accurate determinations about a physician's continued fitness, Although, at

- best, false information might merely delay investigation, at worst, false
information could form the basis upon which the Board renews or grants a
license, potedially to an unfit applicant. The Board is entitfed to expect truthful
submissions, pacticularly with respect to Information concerning suits for
malpractice, given that such suifs directly raise questions regarding & physfcian's
fitness to practice. (Internal citations omitted), '

Kim, 423 Md. at 542,

The Respondent, thrduglll sleppiness‘ and disargmﬁzatiE)n, caused the submission of false
appli:;ation respens;es {o the Board. [ found the State’s argument and the holding in Kim to be
vompelling that the Board needs to be able to trust the veraoity and acouracy of its licensees in |

their renewa] appliﬁat'ions. Clearly, the Respondent is spread 100 thin nnd hag taken onmore

1han his staff of atlorneys and licensing speclalists oan handle. He is licensed in all fifty states,

he operates a teleradiology practice reading radiological imaging day and night, and he is
involved in SkinSolutions.MD which involves the proscription of Latisse i fifty states with

different laws that govern telemedicine and physician medication dispensing, He vsed Ms,

who lived across the country and was just brck from maternity leave, fo file his-
renewal application in Margland. Te had not updated his system; she was unaware of the Texas

Medical Board’s investigation and nltimate remedial plat, and North Carolina’s requirement for

continuing education. She was not aware fhiat SkinSolutions,MD> dispensed Latigse in Maryland.

The Réspondent delegated the duty of filing his application without his teview to Ms,
which required a certification to his personal review and to the truthfulness of the responses.

Based on this analysis, and the holding in Kim, T conclnde that the Respondent's conduet

regerding the filing of his September 11, 2017 renewal applica'tion, constituted unprofes'sional

conduet in the practice of medicine, In violation of Section 14-404(a)(3)(ii) of the Act, .
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14-404(a}(28): Ruilure fo C’omﬁ{v with the Provisions of Section 12:102 of the Health
Otcupations Article

For the reasons already stated, [ conclude that the é{espondent failed to comply with
Section 12*«102(0)(2)@)(1')(0) of the Health Occupatié;ns articla, Despite rf-,tianoe upon & non-
answey from the Maryland Board of Pl;armauy, the Respondent dispe'nsed medication in
M_aryftand without the proper ptj.:m}it; il violatlon of Section 12»1 02 of the Health Oceupations

tilc, Thls cotstitated a violstion of Section 14-404(2)(28) of the Act,

C o 14-404(m)(36); Willfully Making o Falve jtepresemation When Seeling ot Making dpplication
for Licensure or atry other application relaled to the practice of medicine

I Kim, 423 Md. 523 (2011), the Court of Appeals considered whethor d physician’s false
statement regarding & pending malprac_;jae. action on a tenewal application was v_viuﬁ:d, when the
physician cleimed he did so because he did not understand Enélish well, Citing é thorough
c_liscussion about the stamtory constmctiox; of the term “willful” i Deibier v. State, 365 Md, 185
(2001), the Gourt of Appels in Kim staed:.

“[ Wl has received four different constructions from the covrts, The first,

_and most restrictive, is that an act is willful only if it s done with a bad purpose or
evil motive—deliberately to violate the law. A second interpretation considers an
act to be willful “4f it is done with an intent to commltthe act and with &
Kknowledge that the act is In violation of the law," That construction does not
require that the defendant possess a sinister mottvation, but, 1ike the first
interpretation, it does require knowledge that the act is mlawfil, The third
interpretation “requires only that the act be committed voluntarily and :
Intentionally 4s opposed to one that is committed through inadvertence, accident,
o ordinary negligence,” Under that approach, “[a]s long as there is an intent to
commit the act, there can be a finding of willfulness oven though the actor was |
conseiously attempting to comply with the law and was acting with the good faith
belicf that the action was lawful.” What is required is “an objective intent to
commit the act but not necessarily s knowledge that the act will bring about the
llepal result” Finally ... some courts have gone so far ag to find an act willfinl
even though it was not committed {ntentionally, but througgh oversight,
Inadvertence, or negligence. We concluded that most applications of “willfal,” if
pot all, fell within the third definitlon; s willful act is cortmifted voluntarily and
intentionally, not necessarily with the inten{ to decolve, (nternal citations
omitted).
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Tn Kim, the Cout of Appesls went on to note that it hag rej ected thét the term “willfid”
reqirired deceitful or faudulent intent in attorhey prievince cases, and in other eivil Htigation
and adwninistrative contexts, 423 Md, at345, I conclude that the term “wﬂlﬁﬂ," as wsed in. . ) : i
Section l4 404(2)(36) of the Aot regarding willful, ﬁaudulent statements on an applicamen,
requites a finding that the act was voluntary and mtennonal but not frandulent or deceitful,

The Respondent utllized Ms.

to ca l:nplctc his Septﬁmb er 17, 2011 ronewal
application, She had heen out on maternity leave until June 2017, She ohtamed the requesied
information from the NuslensHealth database that had vot bcen updated As aresult ofthe
outdated mfomtiqn,.she-responded to questions on the rencwal application falsely, and checked
. the certification that the Respondent personally reviewed all resp-anses and certified to their truth
| and aceuracy, Purther, she was unaware of the tolemedicine activity that SkinSolntions MD
conducted, 1 biame this on the Respondent, I found the Respondent’s lack of dillgence and.the
resulting false application respotises to ba_wiiiful, ag the Court of Appeals has ‘deﬁneé the ten;l,
and a violation of Section 14-404(2)(36) of the Act.

Sanctions -

The State requested that I propose that the Ra,spondent reteive a ;‘eprimand, be pr.oh'ib.ite.d
from kaling‘ preseriptions by mail In Maryland, be placed on probetion for six months without the
- possibility of saxly termination of probation, and iipose the maximum $50,000,00 fine. Md,
Code Aun,, Health Occ. §§ 14—404‘(a) (Stipp, 2018); 14-405,1(x) (2014); COMAR 10.32.02.09A
and B; COMAR 10,32,02.10. I have concluded that the State has established a violation of
Section 14~4D4(&)(3)( 1, unprofessional comiuct in the prachce of medicine, Ihave concluded
that the State hag astablmhed VmIanons of Secﬂons 1@404(&)(28) and (36) The violahon of

section 14-404(=)(3)(D) and (36) are the more Se:dous of the three proven violations, carrying the
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potential for a maximur $50,000,00 fine and revocation of his license to practice medicine in
Marylaod,
COMAR 10.32,02,0918 sets forth that apgravating and miligatmg factors san be

considered in deternﬁnmg a sauction uposn a physncian It states, in pertinent part:

" B. Aggravating and Mitigating Factors.

. (1) Depending on the facts and chicumstances of each case, and fo the extent
that the facts and circumnstances apply, the disciplinary panel may conslder the
aggravating and mifigating fhctors set out in §B(5) and (6) of this regulation and
may in its discretion dctclminc, based on those factors, that an exceplion should
be made and that the sanction i a particular case should fall outside the range of .

" sanctions listed in the sanctioning guidelines,

(2) Nothing n this regulation requires the diseiplinary panel oran
administiative Iaw fudgs to make findings of fact with respect to any of these
factors, .

(A d;:parture from tim sanctioning gmdehnes set forth in Ragulatmn 10 of
this chapter is not a ground for any heating or appeal of & dmcxphnary panel
action,

(4) The existence of one or more of these factors does not impose on the
dismphnm*y panel or an administrative law _j‘l]dge any reqmrement to articulate its
reasoning.for niot exercising its diseretion 1o impose a sanctiof outside of the
range of satictiony sef out in the sanctioning guidelines,

(5) Mitigating factors may incluaie, but are not limited to, the following:
¢a) The absence fa priot disciplinary record;
(b) The offender selfeported the i:icident;

{¢) The offendet v-oluntanly admitted the misconduct, made full disclosure *
to the disciplinary panel and way cooperative duding fhe discip]mary panel
proceedings;

(d) The offendes mlpiemented remedial measures to comeet or mitigats the
harm atising from the misconduct; :

(¢) The offender made good faith efforts to make restitution or to rectify the
consequences of the misconduct;

() ’Ihe offender has been rehabzhtated or exlublts rahﬁbmtatwe potenlml

(®) The nigconduct was not pramcdxtated
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(h) There was no fotential hm:m to patients or the pubh.o ot other adverse
{mpaot; or . '

. (i) The incident was isolated and is not likely to recti.
(6) Aggravating factors may include, but ars not limited to, the following!

(n) The offendcr has a pmvmus climinal or administeative msmplmaty
history;

by "The offense was comrpitted dehbarately or with gross negligence ox
recklessness;

() Thq offense had the potential for or actually did cause patient harm;.
(d) The offense was pattof a pattcrn of deh,'lmﬁr;tﬂl conduck;

{&) The offender committed a combination of factualiy discrete offerises
adjudicated in 4 single action;

(f) Tho offender pursued his or her financial gain over' the pahcnt’s welfare;
() Thf: pattent was cspacmliy vulnerabla,

@ The offender dttempted to bide the envor or misconduct from patients or -
others; .

(1) The offender concaaied falsified or dcstroyed evidence, of presented
folze teshmony or evidence;

(J) The offender did not cooparata wnh the investtgahon or

(19 Previons attempts to rehablhtata the offender were unsnocessil,

In thig césc, a brlef discussion of both the mitig-attng and aggraVaﬁI;g factors is h;aipﬁzi,-
 Latlsse is a very safe drug with no contraindications. The Respondt;nt‘s actions did not-canse
harim to anyone. Iu fuot, the complaint that tmggamd thf; Bnard's investigation came from a
.competitor to SkmSo!utlons.MD, i an effort to herm its reputation. The Respondcnt has been
. candid throughout the investigation n:éal‘ding liis exvoss in interpretation of applicable law, and

regarding his carelessness in delogating the renewal application precess 1o Ms, O}

oversight or review, Tho Board has never proviously disciplined the Respondent and he has only
. recetved non-diseiplinary action other states. The Respondent stopped prcsari'biﬁg and ‘

dispensing Latisse in Maryland once informed he was aciiﬁg in violation of Maryland’s ‘
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Iegulatic;ns. ,T;;le Respondent and Mz, Roth fiow rev:iew every appHeation before’ sub'm'ission.
This testimony was credible and unrefirted, His violation.s we;re not premeditated, but they were
the result of negligence and in the pursui.t of financiel gein. * |
I have considered the cases ‘set forth above and the Coutt of Appeals’ analysis in Attorney

Grievance C’omr,;z 'n of Md. v. Harrls, 371 Md. 510 (2002),' wimich. while addressing attom;éy
mis.nonduct, provide:; helpful goidance on the purpose of pmfessimﬁl disciplinary processes. As the
Barris Court noted, the “purpose of discj,iplina.ry proceedings is to-pratect the public, not to purdsh”
the erring licensed professional, Id, at-S 53 (citations omitted). The severity of the sanotion depends
on the nature and exterit of the licensed pfofessimml’s misconduet in a given vase. 14, '

| Consldering all of the evidettce in this case and the aggravating and mitigating factors
that I am permitted to eo;midsr, 1 conchude that the app;opﬁate gunction in this Easc {s 8

reprimand and a six month probationary period, duting which time the Respondent should be

" requited lo cotnplete continuing medical education related to Maryland law in telemedicine and -

physician dispensing as well as record-keeping, for the amount of howrs the Board deems

appropriate, I further propose that the Respondent shall strctly comply with statutes and

- reguiations regarding felemedicine and prescription of medicetion in Maryland, Although the

Respond_en;c has clearly received sipnificant financjal gain from the prcsarifjtion of Latisse in
Marylaud in a smanner that was violative of Iﬁaryland vlaws, I haw; copsidered the mitipating |
factors and place welght upon the fact that his actions were mj\t deliberate and attempts were. . )
made to comply W1th the regulations regarding telemedicine and physician dispensing.. A}thi;ugh
no justification, the Respondent relied and acted upc;n the advi'(;e'cf Mr., Roth; T find thalt tobaa
mitigating factor, Regarding the false information on the tenewal applioation, the Respondent’s
carelessness led to the Boprd's distrust of the Reépondent, and leaves a shadow upon fhe
application and renewal process. This is the primary reason I conclude that a disciplinary
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sanctlon is api)roprigte. Although the Respondent received financial gain from the prescripiion
of Latisse in Maryland, a fine would serve only as punishment of the Respondent. The goalina
vase sueh as this iy to re'mady, educate and provide assurance to the public that physiclans

licensed by the Board comply with all applicable Jaws aod standatds, Do to the existence of

muitiple mitigating factors, the lack of hatss, and due to the fact that the Respondent’s violations
were the result of carelessness and disorganization only, I conclade that the pinposition of a fine

would not be appropriate,”

PROPOSED CONCLUSIONS OF LAW |

Based on the foregoing Findings of Fact and Discussion, I conclude as a matter of law -
: &mt the Respondent violated Sections 14404(21)(3)(;@, (28) and (36) of the Medical Practice Act, .
Ag a result, { conclude that the RBSp'DndenL should be subject to a repriiand and probatjon
Ipariu‘d of six months, during which time he shall be required io attend continuing medicel |
education in Maryland law regarding felemedicine, prescription of medication and record
keeping as the Boeard d‘ee;ms appropiiste, COMAR. 10.32.02,09A(3)()(5).

I futther conclude (haf the Reypoudent shuul& not be subject to a fine for the cifed
vid!ations. M. Code A, Health Oce, § 14-405.1(a) (2014); COMATR 10.32.02,09(3)(d).

PROTOSED DISPOSITION

I PROPOSE that the charges filed by the Maryland State Board of Physicians against the
Respondent for violatlons of Sections 14-404(a)(3)(E), (28) and (36) of the Act be UFHELD;

and
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1 PROPOSE that the Respondent be sanctioned by reprimand and a probationary period

of stx months, during which time he shall attend continning medical education in accordance

with this decision,
May 23,2019 ° szﬁ/ ;%2
Date Decision Issued Susan A, Sinre
. Administrative Law Judge
SASfcj
H179644

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this proposed decision may file wrilten exceptions with
the disciplinary panel of the Maryland State Board of Physicians that delegated the captioned
case to the OAH, and request & hearing on the exceptions. Md, Code Ann,, State Gov’t § 10-
216(a) (2014} COMAR 10.32.02.05, Bxceptions must ba filed within fifteent (15) daysofthe
date of issuance of this propoged order: COMAR 10.32.02.05B(1). The exceptions and request
for hearing must be addressed to the Disciplinary Panel of the Board of Physiclans, 4201
Patterson Avenue, Baltimore, MD, 21215-2299, Attn: Chdstine A, Farrelly, Executive Director,

A copy of the excoptions should be mailed to the opposing attorney, and the other party
will have fifieen (15) days from the filing of exceptions o file a writien response addressed ag
above, Id. The disciplinary panel will issue 4 final order following the exceptions heating or
other formal panel proceedings. Md. Code Ann,, State Gov't §§ 10-216, 10:22) (2014);
COMAR 10,32, 02 05C. The OAH 1% not & party to any rcvlsw process.
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ATTACHMENT B

North Carolina Medical Béard
Consent Order dated April 27, 2020

‘State of Illinois |
Department of Financial and Professional Regulation
Division of Professional Regulation
Consent Order dated June 16, 2020







BEFORE THE
NORTH CAROLINA MEDICAL BOARD

In re:

Vishal Verma, M.D,., CONSENT ORDER

Respondent.

This matter is before the North Carclina Medical Board
{(*Board”) regarding information provided to the Board concerning
Vishal Verma, M.D. (“Dr. Verma”). Dr. Verma makes the following
admissions and the Board makes the following findings and
conclusions:

STATUTORY AUTHORITY

The Board is a body duly organized under the laws of North
Carolina and is the proper party to bring this proceeding under
the authority granted to it in Article 1 of Chapter 90 of the
North Carolina General Statutes and the rules and regulations
promulgated thereto,

FINDINGS OF FACT

Dr. Verma was first issued a license to practice medicine
by the Board on or about July 20, 2015, license number 2015-
0le6le.

At all times relevant  hereto, Dr. Verma practiced

diagnostic radiology and telemedicine in California.
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On'January 31, 2020, after a hearing by the Maryland State
Board of Physicians’ (“Maryland Board”) Disciplinary Pahel, the
Maryland Board entered a Final Decision and Order (“Maryland
Order”} .

The Maryland Order contained findings including: (1) that
Dr. Verma dispensed medications in Maryland for over three and a
half'yéars without a dispensing permit in wviolation of Maryland
law; (2} that Dr. Verma committed unprofessional conduct by
failing to conduct telemedicine encounters through real-~time
communications in violation of Maryland law requiring such real-
time communications; (3) that Dr. Verma committed unpfofeséionél
conduct by providing.false statements on his application ﬁo the
Maryland Board regarding inﬁestigations and remedial measures
taken by other medical boards; and (4) that Dr. Verma willfully
made false representations on his Maryland application for
renewal-about past investig%tioné and remedial measureslfaken by
other medical boards.

The Marylaﬁd Board.specifically provided that it was not
opining on whethe# the underlying care involved in Dr., Verma’s
telemedicine practice ccnstitutaa a standard of care violation,
stating: “Dr. Verma was not charged with wviolating the standard
of care. Panel A, therefore, will not make a determination on

whether he wviolated the standard of care by prescribing and
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dispensing Latisse to patients ©based solely on medical
questionnaires for less than a minute.”

Based on its findings, the Maryland Board concluded that
Dr. Verma was guilty of unprofessional conduct in the practice
of medicine, dispensed prescription drugs without a Maryland
dispensing permit, in violation of Section 12-102 of the
Maryland Pharmacy Act, and willfully made a false representation
when seeking or making an application for licensure.

As a vresult of the its findings and conclusions, the
Maryland Board ordered sanctions against Drx. Verma, including
that Dr. Verma was reprimanded, placed on probation for six
months, assessed a $50,000.00 fine, and ordered to complete
additional, approved Continuing Medical Education courses on
telemedicine, prescribing of medication, and recordkeeping.

CONCLUSIONS OF LAW

Dr. Verma acknowledges the conduct, as described above,
constitutes Dr. Verma’s 1license to practice medicine being
restricted or acted against by the licensing authority of any
jurisdiction within the meaning of N.C. Gen. Stat. § 090-
14(a) (13) which is grounds under that section of the North
Carolina General Statutes for the Board to annul, suspend,
revoke, condition, or limit Dr. Vermafs license to fractice

medicine or to deny any application he may make in the future.
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PROCEDURAL STIPULATIONS

Dr. Verma acknowledges and agrees that £he Board has
jurisdiction over him and over the subject matter of this case,

Dr. Verma knowingly waives his right teo any hearing and to
any judicial review or appeal in this case.

Dr. Verma, with the advice of legal counsel, acknowledges
that he has read and understands this Consent Order and enters
into it wvoluntarily.

Dr. Verma desires to resolve this matter without the need
for more formal proceedings,

The Board has determined that it is in the public interest
to resolve this case aé set forth below.

ORDER

NOW, THEREFORE, with Dr, Verma’s consent, it is ORDERED
that:

1. Dr. Verma is hereby REPRIMANDED,

2. Dr. Verma shall comply with the terms and conditions
of the Maryland Order.

3. Dr. Verma shall c¢bey all laws. Likewise, he shall
obey all rules and regulations involving the practice of
medicine.

4, Dr. Verma shail meet with the Board or mémbérs of the
Boar& for an:investigative inter;iéw'at such timeé as requested

by the Board.
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5. Upon request, Dr. Verma shall provide the Board with
any information the Board deems necessary to verify compliance
with the terms and conditions of this Consent Order.

6. If Dr. Verma fails to comply with any of the terms of
this Consent Order, that failure shall constitute unprofessional
conduct within the meaning of N.C. Gen. Stat. § 90-14(a) (6) and
shall be grounds, after any required notice and hearing, for the
Board to annul, suspend, or revoke his 1license to practice
medicine and to deny. any application he might make in the future
or then have pending for a license to practice medicine.

7. This Consent Order shall take effect immediately upon
its execution by both Dr. Verma and the Board, and it shall
continue in effect until specifically ordered otherwise by the
Board.

8. Dr. Verma hereby waives any requirement under any law
or rule that this Consent Order be served on him,

9. Upon execution by Dr. Verma and the Board, this
Consent Order shall become a public record within the meaning of
Chapter 132 of the North Carclina General Statutes and shall be
subject to public inspection and dissemination pursuant to the
provisions thereof. Additionally, it will be reported to
persons, entities, agencies, and clearinghouses as required and
permitted by law including, but not limited to, the Federation

of State Medical Boards and the National Practitioner Data Bank.
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By Order of the North Carolina Medical Board this the 27th

day of April, 2020.
NORTH OQINA MEDICAL BOARD

By: / e

Brjant A. MU{SFY’ M.D.
President
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Consented to this the 27th day of _ April , 2020,

VIL

vishal Verma, M.D.

AR = e

Mincent J. Roth, General Counsel
NucleusHealth, LLC
Counsel for Vishal Verma, M.D.

04/27/2020
Date
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STATE OF ILLINOIS
DEPARTMENT OF FINANCIAL AND PROFESSIONAL REGULATION
DIVISION OF PROFESSIONAL REGULATION

DEPARTMENT OF FINANCIAL AND )
PROFESSIONAL REGULATION )
of the State of Illinois, Complainant, )
V. ' ) No. 2020-04062
Vishal Verma, M.D. ‘ )
License No. 036-104718, Respondent. )
CONSENT ORDER

The Department of Financial and Professional Regulation, Division of Professional
Regulation. of the State of Illinois, by Viadimir Lozovskiy. ene of its attorneys, (hereinafter the
“Department”) and Vishal Verma, M.D,, (hereinafter the “Respondent™), hereby agree to the
following:

STIPULATIONS

Vishal Verma, M.D. is licensed as a Physician and Surgeon in the State of Illinois,
holding License No. 036-128916. Said Illincis Physician and Surgeon License is currently in
active status, At all times material to the matter(s) set forth in this Consent Order, the
Department of Financial and Professional Regulation, Division of Professional Regulation, of the
State of Illinois had jurisdiction over the subject matter and parties herein.

Information has come to the attention of the Department that on January 31, 2020, after a
hearing by the Maryland State Board of Physicians Disciplinary Panel, the Maryland Board
entered a Final Decision and Order whereby Respondent’s Maryland medical license was
reprimanded, placed on probation for six months, assessed a $50,000.00 fine, and ordered to
complete additional, approved Continuing Medical Education courses on telemedicine,
prescribing of medication, and recordkeeping for dispensing medications in Maryland for over

three and a half years without a dispensing permit, for in providing false stateraents on his
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application to the Maryland Board regarding investigations and remedial measures taken by
other medical boards; and for making false representations on his Maryland application for
renewal about past investigations and remedial measures taken by other medical boards. See
Department’s Exhibit A. attached hereto and made a part of this Consent Order. In April 2020,
Respondent’s North Carolina medical license was reprimanded based on the aforementioned
Maryland Board’s discipline. See Department’s Exhibit B, attached hereto and made a part of
this Consent Order. The allegations set, if proven to be true, would constitute grounds for
suspending or revoking and other discipline qf Respondent’s Hlinois Physician and Surgeon
license on authority of 225 ILCS 60/22(A)(12).

As a result of the foregoing information, the Department and Respondent engaged in
negotiations for an amicable resolution of this matter. During the negotiations. Respondent
acknowledges that should this matter proceed to a contested hearing, the Illinois Medical
Disciplinary Board (the “Board”) could find a violation of the Medical Practice Act. In the event
that this Consent Order is not approved by the Board or is not approved by the Director of the
_ Division of Professional Regulation of the. Illinois Department of Financial and Professional
Regulation (“Director™). this acknowledgement shail not be admissible in any proceeding and the
matter will be set for an evidentiary hearing on the merits as if this Consent Order had not been
submitted.

Respondent has been adﬁscd of the right to contest charges in the Department’s
Complaint as well as the right to administrative review of this Consent Order, Respondent
knowingly waives each of these rights. Such waiver ceases if this Consent Order is rejected by
either the Medical Disciplinary Board or the Director of the Division of Professional Regulation

of the Ilinois Department of Financial and Professional Regulation.
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Respondent and the Department have agreed, in order to resolve this matter, that
Respondent, Vishal Verma, M.D., be permitted to enter into a Consent Otrder with the
Department, providing for the imposition of disciplinary measures which are fair and equitable
under the circumstances and which are consistent with the best interests of the people of the State
of Illinois.

CONDITIONS

WHEREFORE, the Department, through Vladimir Lozovskiy. its attorney. and Vishal
Verma, M.D., Respondent, agree to the following: | |

A. Upon effective date of this Consent Order, lllinois Physician and Surgeon License of
Vishal Verma, M.D., License No. 036-104718, is hereby reprimanded:

B. Respondent agrees that this Order is formal public disciplinary action of his lilinois
Physician and Surgeon License which is reportable to all relevant authorities and entities
responsible for licensing and regulation of healthcare providers:

C. This Consent Order shall become effective immediately after it is approved by the
Director of the Division of Professional Regulation of the Illinois Department of

Financial and Professional Regulation.

Xiorney fér the Department

6/16/2020
DATE

Vladimir Lozovskiy,

Jofd




DATE Vishal Verma, M.D., Respondent

Member, Medical Disciplinary Board

The foregoing Consent Order is approved in full.

DATED THIS _ 29 gayop_ June ,2020,

DEPARTMENT OF FINANCIAL AND
PROFESSIONAL REGULATION of

the State of Illinois, Deborah Hagan, Secretary
Division of Prefessionnl Regulations

—

Cecilia Abundis
Acting Director

REF: Case No. 202004062/ License No. 036-104718
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