Publication Date: July 14, 2026

Unlawful Possession of a Large Capacity Weapon/Firearm [feeding
device]’

Dft is charged with unlawfully possessing a large capacity weapon/firearm
[feeding device] on [date].

To prove Dft guilty of this offense, the Commonwealth must prove four
[five] elements beyond a reasonable doubt:

1. Dft knowingly possessed the object in question [or knowingly
had the object under his control in a vehicle];?

2. the object met the legal definition of a “large capacity
weapon/firearm” [“large capacity feeding device"];

3. Dft knew that the object met the legal definition of a large
capacity weapon/firearm [large capacity feeding device] or was
capable of holding more than ten rounds of ammunition [more
than five shotgun shells];® and

' G.L c. 269, § 10(m) provides: “Notwithstanding the provisions of [G.L. c. 269, §§ 10(a) or (h)],
any person not exempted by statute who knowingly has in his possession, or knowingly has
under his control in a vehicle, a large capacity weapon [“firearm” replaced “weapon” in 2024,
see St. 2024, c. 135, § 125 (eff. Oct. 2, 2024)] or large capacity feeding device therefor who
does not possess a valid license to carry firearms issued under [G.L. c. 140, §§ 131 or 131F],
except as permitted or otherwise provided under this section or chapter 140, shall be
punished . .. ." Large capacity “weapon” applies to offenses that occurred before Oct. 2, 2024,
while large capacity “firearm” applies to offenses that occurred on or after Oct. 2, 2024.
Differences between these terms are explained below.

Possession of a large capacity feeding device is additionally prohibited by G.L. c. 140, § 131M,
unless the device was "lawfully possessed on September 13, 1994," subject to certain
exemptions. See also St. 2024, c. 135, § 71 (eff. Oct. 2, 2024), which added requirements for a
device to qualify under the "lawfully possessed” provision. If the defendant is charged under
§ 131M, the judge should modify the instruction accordingly.

If the indictment specifies a particular object, the judge should consider substituting the
language in the indictment for "object in question” throughout the instruction.

Commonwealth v. Cassidy, 479 Mass. 527, 536 (2018) (Commonwealth must prove defendant
knew weapon or feeding device qualified as large capacity or that it was capable of holding
more than ten rounds of ammunition). See also /d. at 541 (Appendix) (model jury instruction
for § 10[m] offenses); G.L. c. 140, § 121, defining “large capacity feeding device” and “large



4. Dft did not have a valid license to carry firearms at the time he
possessed the weapon/firearm [feeding device].*

[If there is evidence defendant was exempt from licensing requirements,
add:

5. Dft did not qualify for one of the legal exemptions that allow
someone to possess a large capacity weapon/firearm [feeding
device] without a license to carry firearms.]?

capacity weapon” (“firearm” replaced “weapon” in 2024, see St. 2024, c. 135, § 22 (eff. Oct. 2,
2024)).

This instruction includes proof of lack of a valid license as an essential element even though,
to date, neither the United States Supreme Court nor the Supreme Judicial Court has
recognized a Second Amendment right to possess large capacity weapons, firearms, or
feeding devices. See Commonwealth v. Guardado I/, 493 Mass. 1, 4 n.2 (2023) (“We leave for
another day . . . the question whether large capacity feeding devices are ‘arms’ protected by
the Second Amendment following” New York State Rifle & Pistol Ass’n v. Bruen, 142 S. Ct.
2111, 2122 (2022)); Cassidly, 479 Mass. at 540 (pre-Bruen, SIC held no Second Amendment
right to possess large capacity magazine). See also Ocean State Tactical, LLC v. Rhode Island,
95 F.4th 38, 41-50 (1st Cir. 2024) (state law barring possession of large capacity feeding
devices or magazines did not violate Second Amendment); Bianchi v. Brown, 111 F.4th 438
(4th Cir. 2024) (state law barring possession of military-style assault weapons did not violate
Second Amendment); Bevis v. City of Naperville, lllinois, 85 F.4th 1175 (7th Cir. 2023) (split
decision affirming trial courts’ refusals to enjoin state and municipal laws banning assault
weapons and high-capacity magazines on ground that the record showed such items were
much more like machine guns and military-grade weaponry than like firearms in common use
for the lawful purpose of individual self-defense). Accord National Ass’'n for Gun Rights v.
Lamont, 2023 WL 4975979, at *1 (D. Conn. Aug. 3, 2023). In United States v. Rahimi, 144 S. Ct.
1889 (2024), the United States Supreme Court refined the Brueninquiry concerning whether
a modern firearm regulation passes constitutional muster to focus on whether the regulation
is “relevantly similar” to laws that our tradition is understood to permit.

Note that, concerning large capacity feeding devices, G.L. c. 140, § 131(a), was amended in
2024 to say: "A license shall entitle a holder thereof . .. to ... possess and carry firearms,
including large capacity firearms and ammunition therefor. The license shall not entitle a
holder thereof to . .. possess or carry large capacity feeding devices . .. unless such ...
possession or carry is permitted under [G.L. c. 140, §] 131M. St. 2024, c. 135, § 49 (eff. Oct. 2,
2024).

G.L. c. 269, § 10(m) exempts from the licensing requirement: (1) any of the following persons,
so long as he is authorized by a competent authority to acquire, possess, or carry a large
capacity semiautomatic weapon and is acting within the scope of his duties: (a) any federal or
state employee, agent, or officer, including local law enforcement personnel; (b) any state or
federal military or other service personnel; and (c) any Massachusetts municipal law
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The first element the Commonwealth must prove is that Dft knowingly
possessed the object in question [or knowingly had the object under his
control in a vehicle]. [If further instruction on knowledge is appropriate, see
Supplemental Instruction (a) “Knowingly,” below.] A person can possess an
object by having direct physical control over it. For example, you possess
whatever you have in your pocket. [If there is evidence of constructive
possession: A person can also possess an object if the person:

o knows of the object;

o has the ability to exercise control over it, either directly or
through another person; and

o has the intent to exercise control over it.°

For example, under the law, you possess items that you keep in your dresser
drawer at home.’]

You must determine whether Dft possessed the object in question from all
the facts and the reasonable inferences that you may draw from those facts.
Merely being present near an object [add as appropriate: being associated
with a person who controls an object or controls a place where an object is
found, living in an apartment where an object is found, or being in a vehicle
where an object is present] does not amount to possession. To find that
someone possessed an object, you must find that the person knew of the

enforcement officer, agent, or employee; (2) any federally licensed gunsmith; and (3) any
federal, state, or local museum, historical society, or institution collection open to the public.

Exemptions from licensing requirements are affirmative defenses. See Commonwealth v.
Guardado |, 491 Mass. 666, 682-683, 685-686 (2023) (equating exemptions with affirmative
defenses).

"Possession implies ‘control and power, . .. exclusive or joint. . ., or, in the case of
‘constructive possession,” knowledge coupled with the ability and intention to exercise
dominion and control.” Commonwealth v. Brzezinski, 405 Mass. 401, 409 (1989) (citations
omitted).

If the case involves a weapon, firearm, or feeding device found in a dresser drawer, the judge
should consider using a different example to avoid an appearance of commenting on the
evidence. Alternatives include: "l am in possession of my car keys, even though they are next
door on my desk."



object and had the ability and intent to exercise control over it. [Add if
relevant: The possession does not have to be exclusive to one person.
Someone can possess an item jointly with another person.®]

The second element the Commonwealth must prove is that the object in

question met the legal definition of a “large capacity weapon/firearm”
[“large capacity feeding device"].

[For offenses that occurred BEFORE Oct. 2, 2024, use the following
definitions, as appropriate.]

A “large capacity weapon” is:

o any firearm/rifle/shotgun that is semiautomatic and has a fixed
large capacity feeding device or is capable of accepting, or
readily modifiable to accept, any detachable large capacity
feeding device; or

o any firearm/rifle/shotgun that employs a rotating cylinder
capable of accepting more than ten rounds of ammunition or
more than five shotgun shells; or

o any firearm/rifle/shotgun that is an assault weapon.®
| will now explain some of these terms.
A [firearm/rifle/shotgun] is [use the appropriate definition from the list

of Firearms Definitions, under Criminal Instructions of the Superior
Court Model Jury Instructions].

8 Brzezinski 405 Mass. at 409.

® “The term ‘large capacity weapon' shall be a secondary designation and shall apply to a
weapon in addition to its primary designation as a firearm, rifle or shotgun.” G.L. c. 140, § 121.

“Large capacity weapon” “shall not include: (i) any weapon that was manufactured in or prior
to the year 1899; (ii) any weapon that operates by manual bolt, pump, lever or slide action;
(iii) any weapon that is a single-shot weapon; (iv) any weapon that has been modified so as to
render it permanently inoperable or otherwise rendered permanently unable to be
designated a large capacity weapon; or (v) any weapon that is an antique or relic, theatrical
prop or other weapon that is not capable of firing a projectile and which is not intended for
use as a functional weapon and cannot be readily modified through a combination of
available parts into an operable large capacity weapon.” G.L. c. 140, § 121.
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“Semiautomatic” means capable of utilizing a portion of the energy of a
firing cartridge to extract the fired cartridge case and chamber the next
round, and requiring a separate pull of the trigger to fire each
cartridge.®

A “large capacity feeding device” is a fixed or detachable magazine, box,
drum, feed strip or similar device capable of accepting, or that can be
readily converted to accept, more than ten rounds of ammunition or
more than five shotgun shells.

An "assault weapon” is [fashion a case-specific definition from the
statutory description quoted in the footnote].'?

10

1

G.L.c. 140, § 121.
G.L.c. 140, § 121.

A "large capacity feeding device” is also defined as: “a large capacity ammunition feeding
device as defined in the federal Public Safety and Recreational Firearms Use Protection
Act, 18 U.S.C. section 921(a)(31) as appearing in such section on September 13, 1994 G.L.
c. 140, § 121.

The term "large capacity feeding device” “shall not include an attached tubular device
designed to accept, and capable of operating only with, .22 caliber ammunition.” G.L.
c. 140, § 121.

“Assault weapon” “shall have the same meaning as a semiautomatic assault weapon as
defined in the federal Public Safety and Recreational Firearms Use Protection Act, 18 U.S.C.
section 921(a)(30) as appearing in such section on September 13, 1994, and shall include, but
not be limited to, any of the weapons, or copies or duplicates of the weapons, of any caliber,
known as: (i) Avtomat Kalashnikov (AK) (all models); (ii) Action Arms Israeli Military Industries
UZI and Galil; (iii) Beretta Ar70 (SC-70); (iv) Colt AR-15; (v) Fabrique National FN/FAL, FN/LAR
and FNG; (vi) SWD M-10, M=11, M=11/9 and M-12; (vi) Steyr AUG; (vii) INTRATEC TEC-9, TEC-
DC9 and TEC-22; and (viii) revolving cylinder shotguns, such as, or similar to, the Street
Sweeper and Striker 12; provided, however, that the term assault weapon shall not include: (i)
any of the weapons, or replicas or duplicates of such weapons, specified in appendix A to 18
U.S.C. section 922 as appearing in such appendix on September 13, 1994, as such weapons
were manufactured on October 1, 1993; (ii) any weapon that is operated by manual bolt,
pump, lever or slide action; (iii) any weapon that has been rendered permanently inoperable
or otherwise rendered permanently unable to be designated a semiautomatic assault
weapon; (iv) any weapon that was manufactured prior to the year 1899; (v) any weapon that
is an antique or relic, theatrical prop or other weapon that is not capable of firing a projectile
and which is not intended for use as a functional weapon and cannot be readily modified
through a combination of available parts into an operable assault weapon; (vi) any
semiautomatic rifle that cannot accept a detachable magazine that holds more than five

"o
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[For offenses that occurred ON OR AFTER Oct. 2, 2024, use the following
definitions, as appropriate.]

A “large capacity firearm” is:

o any firearm that is semiautomatic and has a fixed large capacity
feeding device; or

o any firearm that is semiautomatic and is capable of accepting, or
readily modifiable to accept, any detachable large capacity
feeding device when both the firearm and feeding device are in
the same person'’s possession or under the person’s control in a
vehicle; or

o any firearm that employs a rotating cylinder capable of accepting
more than ten rounds of ammunition or more than five shotgun
shells; or

o any firearm that is an assault-style firearm.™
| will now explain some of these terms.
A firearm is [use the appropriate definition from the list of Firearms

Definitions, under Criminal Instructions of the Superior Court Model
Jury Instructions].

rounds of ammunition; or (vii) any semiautomatic shotgun that cannot hold more than five
rounds of ammunition in a fixed or detachable magazine.” G.L. c. 140, § 121.

The term “large capacity firearm” “shall be a secondary designation and shall apply to a
firearm in addition to its primary designation as a firearm.” G.L. c. 140, § 121.

“Large capacity firearm” “shall not include, any firearm that: (a) operates by manual bolt,
pump, lever or slide action; (b) is a single-shot firearm; (c) has been modified so as to render
it permanently inoperable or otherwise rendered permanently unable to be designated a
large capacity firearm; or (d) is an antique or relic, theatrical prop or other firearm that is not
capable of firing a projectile and which is not intended for use as a functional firearm and
cannot be readily modified through a combination of available parts into an operable large
capacity firearm.” G.L. c. 140, § 121.



“Semiautomatic” means capable of utilizing a portion of the energy of a
firing cartridge to extract the fired cartridge case and chamber the next
round, and requiring a separate pull of the trigger to fire each
cartridge.™

A "large capacity feeding device” is a fixed or detachable magazine, belt,
drum, feed strip or similar device with a capacity of, or that can be
readily converted to accept, more than ten rounds of ammunition or
more than five shotgun shells.’®

An "“assault-style firearm” is [fashion a case-specific definition from the
statutory description quoted in the footnote].'®

14

15

G.L.c. 140, § 121.
G.L.c. 140, § 121.

A "large capacity feeding device” is also defined as: “any part or combination of parts from
which a device can be assembled if those parts are in the possession or control of the same
person.” G.L. c. 140, § 121.

The term "large capacity feeding device” “shall not include: (a) any device that has been
permanently altered so that it cannot accommodate more than 10 rounds of ammunition or
more than 5 shotgun shells; (b) an attached tubular device designed to accept and capable of
operating only with .22 caliber rimfire ammunition; or (c) a tubular magazine that is contained
in a lever-action firearm or on a pump shotgun.” G.L. c. 140, § 121.

"Assault-style firearm” is “any firearm which is:

(a) a semiautomatic, centerfire rifle with the capacity to accept a detachable feeding device
and includes at least 2 of the following features: (i) a folding or telescopic stock; (ii) a
thumbhole stock or pistol grip; (iii) a forward grip or second handgrip or protruding grip that
can be held by the non-trigger hand; (iv) a threaded barrel designed to accommodate a flash
suppressor or muzzle break or similar feature; or (v) a shroud that encircles either all or part
of the barrel designed to shield the bearer's hand from heat, excluding a slide that encloses
the barrel;

(b) a semiautomatic pistol with the capacity to accept a detachable feeding device and
includes at least 2 of the following features: (i) the capacity to accept a feeding device that
attaches to the pistol outside of the pistol grip; (ii) a second handgrip or a protruding grip
that can be held by the non-trigger hand; (iii) a threaded barrel capable of accepting a flash
suppressor, forward handgrip or silencer; or (iv) a shroud that encircles either all or part of the
barrel designed to shield the bearer's hand from heat, excluding a slide that encloses the
barrel;



The third element the Commonwealth must prove is that Dft knew that the
weapon/firearm [feeding device] met the legal definition of a “large
capacity weapon/firearm” [“large capacity feeding device"] or that Dft knew
that the weapon/firearm [feeding device] was capable of accepting, or
readily modifiable to accept, more than ten rounds of ammunition or more
than five shotgun shells. [If further instruction on knowledge is appropriate,
see Supplemental Instruction (a) “Knowingly,” below.] In determining what
Dft knew, you may consider his actions and words, all the surrounding

(c) a semiautomatic shotgun that includes at least 2 of the following features: (i) a folding or
telescopic stock; (ii) a thumbhole stock or pistol grip; (iii) a protruding grip for the non-trigger
hand; or (iv) the capacity to accept a detachable feeding device;

(d) Any firearm listed on the assault-style firearm roster pursuant to section 131%4;

(e) Any of the following firearms, or copies or duplicates of these firearms, of any caliber,
identified as: (i) Avtomat Kalashnikov, or AK, all models; (ii) Action Arms Israeli Military
Industries UZI and Galil; (iii) Beretta AR70 (SC-70); (iv) Colt AR-15; (v) Fabrique National
FN/FAL, FN/LAR and FNC; (vi) SWD M-10, M-11, M-"/5 and M-12; (vii) Steyr AUG; (viii)
INTRATEC TEC-9, TEC-DC9 and TEC-22; and (ix) revolving cylinder shotguns including, but not
limited to, the Street Sweeper and Striker 12;

(f) a copy or duplicate of any firearm meeting the standards of or enumerated in clauses (d)
and (e); provided, that for the purposes of this subsection, ‘copy or duplicate’ shall mean a
firearm: (A) that was manufactured or subsequently configured with an ability to accept a
detachable magazine; and (B)(i) that has internal functional components that are substantially
similar in construction and configuration to those of an enumerated firearm in clauses (d) and
(e); or (ii) that has a receiver that is the same as or interchangeable with the receiver of an
enumerated firearm in said clauses (d) and (e); provided further, that the firearm shall not be
considered a copy or duplicate of a firearm identified in clauses (d) and (e) if sold, owned and
registered prior to July 20, 2016;

(g) ‘Assault-style firearm’ shall not include any: (i) firearm that is operated by manual bolt,
pump, lever or slide action; (ii) firearm that has been rendered permanently inoperable or
otherwise rendered permanently unable to be designated as a semiautomatic assault-style
firearm; (iii) firearm that is an antique or relic, theatrical prop or other firearm that is not
capable of firing a projectile and which is not intended for use as a functional firearm and
cannot be readily modified through a combination of available parts into an assault-style
firearm; (iv) any of the firearms, or replicas or duplicates of such firearms, specified in
appendix A to 18 U.S.C. section 922 as appearing in such appendix on September 13, 1994, as
such firearms were manufactured on October 1, 1993; or (v) semiautomatic shotgun that
cannot hold more than 5 rounds of ammunition in a fixed or detachable feeding device.” G.L.
c. 140, § 121.



circumstances, and the reasonable inferences that you draw from the
evidence.

Fourth, the Commonwealth must prove that Dft did not have a valid license
to carry a firearm."”

[If there is a question about the difference between a license to carry and
an FID card: A “license to carry a firearm” is not the same thing as a “firearm
identification card,” or “FID card.” A license to carry allows a person to
possess a large capacity weapon/firearm [feeding device], but an FID card
does not allow a person to possess a large capacity weapon/firearm
[feeding device].'®]

7" Alicense to carry firearms is required to possess a large capacity firearm or feeding device,
G.L. c. 269, § 10(m); G.L. c. 140, § 131(a). But, concerning large capacity feeding devices, note
that G.L. c. 140, § 131(a), was amended in 2024 to say: "A license shall entitle a holder thereof

..to ... possess and carry firearms, including large capacity firearms and ammunition
therefor The license shall not entitle a holder thereof to . . . possess or carry large capacity
feeding devices . . . unless such . .. possession or carry is permitted under [G.L. c. 140, §]
131M. St. 2024, c. 135, § 49 (eff. Oct. 2, 2024).

A firearm identification (FID) card does not authorize a person to possess a large capacity
firearm or feeding device, absent narrow exceptions. See G.L. c. 140, § 129B(6), as in effect
before Oct. 2, 2024, and G.L. c. 140, § 129B(c), added by St. 2024, c. 135, § 44 (eff. Oct. 2,
2024).

See n.17, above. Whether a defendant possessed a valid FID card is relevant to sentencing,
under G.L. c. 269, § 10(m), but is not relevant to whether the defendant lawfully possessed a
large capacity weapon/firearm or feeding device.
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[If there is evidence defendant was exempt from licensing requirements,
add:

The fifth element the Commonwealth must prove is that Dft did not qualify
for a statutory exemption from the requirement to have a license to carry a
firearm.]"®

Supplemental Instructions
(@) “Knowingly”

DFT acted "knowingly” if he did something voluntarily and intentionally, and
not because of mistake, accident, negligence or other innocent reason. You
must determine what Dft himself actually did or did not know at the time,
not what a reasonable person would have known.

This requires you to make a decision about Dft’s state of mind. It is
obviously impossible to look directly into a person’s mind. But in our
everyday affairs, we often look to the actions of others to decide what their
state of mind is. You should consider all the evidence, and any reasonable
inferences you draw from the evidence, in determining whether the
defendant acted with the knowledge that he possessed the object [and/or]
the object was a large capacity weapon/firearm [feeding device].

(b) Ignorance of the Law

You have heard evidence that Dft did not know that he was required to
have a license to carry before possessing a large capacity weapon/firearm
[feeding device]. The Commonwealth does not have to prove that Dft knew
that the law required him to have a license to carry before possessing a
large capacity weapon/firearm [feeding device]. For that reason, the
evidence that Dft did not know of the licensing requirement is not relevant
to your deliberations and you should not discuss it at all during your
deliberations.

9 See n.5, above.
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