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This is a formal appeal pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Marblehead (“assessors” or “appellee”) to abate a tax on certain real estate owned by and assessed to Susanne T. Gessner, Trustee of the Susanne T. Gessner Trust (“appellant”), under G.L. c. 59, §§ 11 and 38, for fiscal year 2011 (“fiscal year at issue”).


Commissioner Rose heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Mulhern, and Chmielinski joined him in a decision for the appellee.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 
Susanne T. Gessner, pro se, for the appellant.

Michael A. Tumulty, assistant assessor, for the appellee. 

    FINDING OF FACT AND REPORT

Based on the testimony and exhibits entered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.
On January 1, 2010, the appellant was the assessed owner of an 8,270-square-foot waterfront parcel of land improved with a single-family dwelling located at 20 Gregory Street in Marblehead (“subject property”).  The subject dwelling is a wood-framed, multi-story residence built around 1880.  There are a total of eight rooms, including four bedrooms, as well as four full bathrooms and one half bathroom, with a total living area of 3,858 square feet.  The basement is partially finished.  The dwelling has a stucco exterior with an asphalt-shingled gable roof and a concrete foundation.  The interior walls are plaster, and the floors are hardwood.  The dwelling has a forced hot-air heating system fueled by gas.  Additional features include an open and an enclosed porch, a central vacuum system, and a dock.  The property record card rated the dwelling as in “good” condition with a grade of "B+."   

For the fiscal year at issue, the assessors valued the subject property at $2,082,000, and assessed a tax thereon, at the rate of $10.21 per thousand, in the total amount of $21,257.22.   On December 27, 2010, Marblehead’s Collector of Taxes sent out the town's actual real estate tax bills for fiscal year 2011.  In accordance with G.L. c. 59, § 57C, the appellant paid the tax due without incurring interest. 
On January 5, 2011, in accordance with G.L. c. 59, § 59, the appellant timely filed an Application for Abatement with the assessors, which the assessors denied on March 30, 2011.  In accordance with G.L. c. 59, §§ 64 and 65, the appellant seasonably filed an appeal with the Board.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.
The appellant’s husband, Charles Gessner, who resides with the appellant at the subject property, testified on behalf of the appellant.  Mr. Gessner testified that the subject property is overvalued because its assessment is excessive in comparison to the adjacent property located at 18 Gregory Street (“adjacent property”).  In support of his claim, Mr. Gessner introduced into evidence a chart listing the fiscal years 2008 through 2011 assessments of the two properties and the percentage increases in assessments for each fiscal year between 2007 and 2011.  He also computed assessment differences in dollars and the percentage differentials between the two properties’ assessments, for each fiscal year.  Relying on his calculations, Mr. Gessner concluded that the fair cash value of the subject property was $1,666,100 for the fiscal year at issue.  
For their part, the assessors offered the testimony of Michael Tumulty, the town assessor, and the introduction of several exhibits, including the requisite jurisdictional documentation and several property record cards, including those for the subject property and the adjacent property.  According to his uncontroverted testimony and the property record card for the adjacent property, the adjacent dwelling has a finished living area of 2,086 square feet, approximately forty-six percent smaller than the subject dwelling, no dock, and a condition rated “average” with a grade of "C+."   
 
Based on all of the evidence, the Board found and ruled that the appellant failed to meet her burden of proving that the subject property was overvalued for the fiscal year at issue.  The Board found that the appellant failed to make any adjustments to account for differences between the subject property and the adjacent property, including the adjacent property’s significantly smaller finished living area, its lack of a dock, and its inferior overall condition.  Absent such adjustments, no meaningful comparison of this property with the subject property could be made and, therefore, the appellant’s analysis lacked persuasive value.  The Board further found that the appellant used only one comparable property, which is not ordinarily sufficient to derive an indicated value of the subject property.  Further, the appellant’s mere comparison of assessment increases without more did not provide the Board with persuasive evidence upon which to grant an abatement.
On this basis, the Board found that the appellant did not meet her burden of demonstrating that the subject property was overvalued for the fiscal year at issue.  Accordingly, the Board issued a decision for the appellee in this appeal.
   




OPINION

The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The appellant has the burden of proving that the property has a lower value than that assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’” Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)). “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  

In appeals before this Board, taxpayers “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the appellant attempted to undermine the assessment by introducing affirmative evidence of value.  


Evidence of the assessed values of comparable properties may provide probative evidence of fair cash value. G.L. c. 58A, § 12B.  Properties whose assessed values are relied upon must be comparable to the subject property in order to be probative of fair cash value.  Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 703 (1972).  Further, purportedly comparable properties must be adjusted for differences with the subject property. See Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 402, aff'd, 73 Mass. App. Ct. 1107 (2008).  “[W]ithout appropriate adjustments . . . the assessed values of [comparable] properties [do] not provide reliable indicator[s] of the subject's fair cash value."  Lupacchino v. Assessors of Southborough, Mass. ATB Findings of Fact and Reports 2008-1253, 1269.   

In the present appeal, the appellant relied solely on a comparison between the assessed values of the subject property and one adjacent property but failed to make adjustments for differences between the properties, including the adjacent property’s significantly smaller finished living area, its lack of a dock, and its overall inferior condition.   The Board, therefore, found that the appellant’s analysis lacked persuasive value.  Moreover, the Board found that data from a single property does not ordinarily provide a sufficient basis for determining the fair cash value of a property under appeal. See Jacobsen v. Board of Assessors of the Town of Concord, Mass. ATB Findings of Fact and Reports, 2008-480, 485-86.  In addition, the mere rendition of assessment increases from year-to-year, without more, does not establish a basis for abatement.  See Antonino v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, 71 ("[R]eliance on unadjusted assessments of assertedly comparable properties . . . was insufficient to justify a value lower than that assessed.").

Based on the foregoing, the Board found and ruled that the appellant failed to prove that the fair cash value of the subject property was less than its assessed value for the fiscal year at issue.  Accordingly, the Board issued a decision for the appellee in this appeal.
                               APPELLATE TAX BOARD
  By: ________________________________


 Thomas W. Hammond, Jr., Chairman
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Clerk of the Board

� The appellee, in accordance with G.L. c. 58A, § 7A, elected to transfer this appeal to the formal procedure.
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