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MEMORANDUM OF DECISION AND ORDER
ON DEFENDANT'S MOTION FOR PARTIAL SUMMARY JUDGMENT

This is an action in which both parties seek judicial review of a decision of the Civil
Service Commission ("*Commission™). The matter is before me on the Massachusells
Department of State Police’s (“MSP”) motion (or partial summary judgment, After hearing, and
for the reasons set forth below, MSP’s motion is DENIED.

BACKGROUND

The summary judgment record, viewed in the light most favorable (o the plaintiff, as the

nonmoving party, contains the following facts material to this motion.

‘Defendant in counterclaim
“Defendant in crossclaim
‘Plaintiff in counterclaim/Plaintifl in crossclaim

‘Superintendent of State Police




On October 28, 2010, after a Trial Board hearing, Massachusetts Department of State
Police (“MSP™ dishonorably discharged Brian Sweet from his position as a State Police trooper.
The Trial Bodrd found “jusl cause” for: 1) upbecoming conduct; 2} insubordinaton; 3) vielation
of workplace viptence rules; and 43 untruthiulness. Onor ground the same day, Colonel Marian

I MeGovern, acting it her capacily as an authorized Massachusetts frearm licensing authority,

revoked Sweet’s Massachuseus firearms license. (Although he Colone! stated fhat she had
“independently determined " (o revoke his Heense to carry “based upon a review of [Sweet’s]
gmployment history . . . and [Sweet's] unwillingness or inability to correct [His] negalive
belhavior,” the facts and circumstasces relating to the disciplinary charges Sweet ultimately
appealed, were among he reasons provided for the license determination,

Al that time, Colonel MeGovern notified Sweet in writing of his night to appeal the
revocation decision under MLGLL. ¢ 140, § 13040, Although Sweet acknowledged receipt of (he
revocation deciston and sotification of his right to appeal, he did not appeal the revocation
decision in the fime frame mandated by the stalute, As a result of the revocation, Sweet remains
vnlicensed to possess-a firearm in the Commonwealth of Massachusetts.

Pursuant to M.GLL, @ 31, § 41-43, Sweet appealed bis termination to the Civil Service
Commission {"Comumission™). On May 16, 2013, after a hearing on the issue, the Commission
issued @ 59-page decision. The Comunission determined that MISP lacked just cause on cach
chiarge against Sweel except for ong charge of untruthlulness, Exercising its uathority under
MAEL e 31, § 43, the Commission then modified Sweet’s penalty from dishonorabie discharge
to a 60-day suspension. The Commission further ordered that Sweet be reinstated to permanent

duty at the end of the suspension, without further loss of compensation or benefits.

£



The next month, under M.G.Loo 30A, § 14(7), Sweel filed an action m Middlesex
Supenor Cowrd appealing the Commissions decision and impasition of a 6l-day suspension on
the unuruthfalness charge. A few davy alier Sweel flied that appeal, MSP? also filed an appeal of
the Commission’s decision tm Suffolk Superior Court, By agreement of the parties, the cases
were consohdated and transferred to be heard together in this Court.

After 60 days passed, MSP did aot reinstate Sweel. Consequently, on July 31,2013,
Sweet filed a Motion to Compel Compliance with the Commission’s Order, during the pendency
of the two appeals ¢f the Commission’s decision. The courl (Wilson, 1) rejecied the mation 1o

compel the remstatement.

MSP then served Sweet with a Motion for Partial Summary Judgment, On April 8, 2014,

the court {Gordon, 1) ordered limited discovery on the question of whether the requivement to
possess a firearm had been applied unlversalty to a Trooper’s eligibility for employment.

Op fapuary 4, 2004, Sweet (Hled an application for & lcense W carry a fremrm. Colonel
McGovern denied the application based on her determination that he was not a suitable person to
possess-a lrearms eense, pursuant to MLGL. ¢ 140, § 13U{l). Sweet appealed the Caolangls
denial to the Framingham Distriet Court. The court dismissed his appeal and found that he must
wail unt] Tis license to carry a firearm expired before reapplying. Subsequently., on August 26,
2014, Sweet submitted an application for a license (o carty a firearm to Colonel Timothy Alben.
Colonel Alben denied the applisation on September 6, 2014,

Article 5.45 of the Department of State Police Rules & Regulations Rules of Conducet

provides:



Mernbers must possess a vahid, unrestricted Massachuselts Tweanmns
license, Members who know er have reason fo believe that their
firsarms license has expired, or has been suspended, revoked or
restricted shall notify tieir duty assignment supervisor forth with

MEP asserls that the Commission does nol have the authority Lo reinstate Sweet because
he does not possess 3 valid license o carry a firearm, o requisite (o police biring under Avicle
545 of the Massachusetts State Polics Departments Rules and Regulations. MEF seeles a
declaraiion to that effect and moves for summary judgment on Count [, Paragraphs (j), (k). (n},
and (o) of its Complaint and Count 1, Paragraphs (), (&), (n), and (o) of its Counterclaim. in
addition, MSP argues that the Commission’s decisian viotates public policy by requiring the
reinstaternent of a trooper who cannot meet the essential requirements of the job,

DISCUSEION
“Summary judgment is appropriate where there are no genuineg issues of material fact and

the reeard before the court entitles the moving party to judgment as « watter of law.” Brown v.

E.L. Roberts & Co. Inu, 452 Mass, 674, 678 (2060%). See Mass. R Civ. P 56(¢). Anissue of

fact is genuine If the record raken as a whole could lead a rational trier of fact (o find for the non-

moving party. Brooks v, Peabody & Arneld, LLP, 71 Mass. App. Ct. 46, 50 (2008). Material

facts are those thal might affect the outcome of the suit under governing law. Genesis Tech. &

Fin., Inc. v, Cast Navigation, LLC, 74 Mass. App. Ct. 203, 207 (2009}, citing Cargy v. New

England Crrean Duank, 446 Mass, 270, 278 (2006).

A party seeking summary judgment may satisly is burden ol demonstrating the absence
of a triable issue either by submitfing affirmative evidence demonstraling an entitlement {o refief

(or the opposing parly™s Jack of such an entitlement}, or by demonstrating (hat the opposing party



has no reasanable expectation of proving an essential element of thelr case. Flesner v. Technical

Cormunus Corp., 4110 Mass. 805, 869 (1997). In deciding a motion for summary judgment, the

motion judge musi constder all fnctual allegations, and draw all reasonable inferences thererrom,

in favor of the nonmoving party. Godirey v. Globe Newspaper Ce., Ine, 457 Mass, 113, 119

(2016

Phie purpose of M:GL. ¢. 31, § 43, is fo require just cause Lor the action taken against
civil service workers, Asa further safeguard, the Commission has the power to modily penalies
against workers under MG Lo e 31, § 41-43. This power ol reinstatement imd modification of

penalties is clearly defined and well-settled. Cushiny v, Firg Comm. ol Brookling, 345 Mass.

418 ¢1963). Generally speaking, administrative agencies are given broad discrelion to impose

and enforee penaltes within their delegated anthorify, but that discretion is “not without batnds.”

Faria v. Third Bristol Div, of District Court Dept. of Trial Court, 14 Mass. App. Ct. 985, 986

(1982}, Courts huve sel aside Commission decisions whete there was no support in the record

for the decision or there were otherwise errors in law. Commissioner of the Metropolitan Dist,

Comma. v. Civil Service Commn,, 13 Mass, App. CL 20 (1982); Superiptendent of Belehertown

State Sch. v, Civil Serv. Commn, 9 Mass, App. Ct. 756 (19803, Selectmen of Framinpharm v,

Civil Serv, Commn., 366 Mass. 547 (1974}, Review of Commission decisions are governed by
Gl.e 304, § 14, “Review of conclusions of law is de nove. The commission’s factual
deferminations must be supported by substantial evidence, meaning “such evidence as a
reasonable mind might accept as adequate {o support @ conclusion.” A reviewing court must

consider the entire administrative record and take into account whatever *fairly distracts from its




wetghl,” We defer, bowever, to the credility delenminations made by the hearing offer.”

Andrews v. Sivil Serv, Commn,, 446 Muass, 611, 615-616 (2006).

There is no question that the Colonel of the Massachusetls State Police has both the
pawer and the public respensibility to evaluate the fimess for duty of each (rooper undey her

command, and in partcular to assess his or her fitness to carry a gun, See Boston v. Boston

Police Patrolmen’s Asseciation, ® Mass, App. Ct, 220, 226 {1979). Purthermore, it is clear that

“[a] Heense may be revoked or suspended by the licensing authority i it appears that the holder is
no fonger a suitable person to possess such z license.™ G.L. 2140, § 13) The Colonel, as the
licensing authority, is vested with “broud diseretion “and “considerable latitade “in making the

datermination as to suitability, See Howard v. Chied of Police of Wakelield, 39 Mass, App. CL

G11, 902 (2003).

140, § 131(0), provides a right of appeal of an order denying or revoking a
licensad to carry (o the district court. The District Court fudge wmay dircet that a license be issued
or reinstated if the court finds that the lcensing authority had no reasonable grounds for refusing
to issue or reinstate a Heense. To warrant such a finding it must be shown that the refusal was

arbitrary, capricious, or abuse of discretion. Chief of Police of the City of Woreester v. Holden,

470 Mass, §45, 861 {2015, Sweel has just such an appeal scheduled Tor May 1, 2015

However, ¢ material question of {act exists as to whether memibers of the Massachusets
State Polive are required to possess a valid, unrestricted Hoense to carry a firearm, Article 3,45
states that troopers st possess “a valid, unrestricted Massachusetts lirearms license.” The very
next sentence states that wroopers who know or have reason to believe that their license has either

“expired, or has been suspended, revoked or restricted shall notify thewr duty assignment




supervisor lonth with " Clearly, the requirernent of o valid, unresinicled license applics (6 those
troopers whose Heense is expired, suspended or restricted as well as those whose license 15
revoked. Although the doowments are highly redacted, i appears that exceptions to this rule have
heen made in the pastwith some regularity. MSP argues that although there may have been
exceptions, there have been no exceptions for those with revoked licenses. The court dues not
find this distinction persussive. [n addition MSP Rules and Regulations do not require
tenmination of the trooper whe does not have avalid, unrestricted Heense to carry a firearm. The
Colonel of the State Police has (he anthority to “make all necessary rules and regulations for the
goverament of the department, (o reports to be made by employees of the department and for the
performance of the duties of said employees™ (1., ¢ 22C, § 3. Under the statute, the Colonel
has astablished disciplinary guidelines applicable when a trovper is tound to have violated the
Rules and Regulations. Termination is vot a form of discipline imposed on a member for
violating Rule 5.45.

Purthermore, when viewed i a Hght most favorable to Sweet, the record does not
indicate that the decisions to revake his license and (o deny reinstatement of his Heense were
independent froim the termination decision. [ndeed, MSP has acknowledged that “the facts and
circumsiances relating to the disciplinary charges Sweet ultimately appealed were amoeng the
reasons provided for the license revoceation” Memorandam of Law in Support of Mation for
Partial Summary Judgment, n.1. Notably, the Commission concluded that "{i]t is implausible (o
helieve that the MSP would cioose to judge one of its members by such a seriously tlawed
process unless it was driven, or at feast infected by, predisposition for ulterior motive at some

level .. Therefore, viewing the record favorably for Sweet, it cannot be inferred that the




license revocation decision was unsallied by the allegations naderpionig the termination
decision,

Sweet will have an opportunity (o address whether the Colonel had no reasonable grounds
for refusing to reinstate his Jicense o carry a firearm in the District Court. 1t ig tlogical o
believe (hat the legislature intended thai a licensing authority could do ap end run around the
reguiremnents of (L. ¢ 31, §43, requiring just cause for sctien against civil service workers,
through pretextuat setions, The Colonel cannot choose to deny Sweet a license to carry 2 Hrearm
and then use that voluntary denial as an excuse w violale a legatly binding directive. Otherwize,
a trooper’s contractual vight not to be discharged except for just canse is meaningless. See Lity

Manacer of Worcesler v. New Fnzland Benevolenl Assoviation, 85 Mass, App. Cr 119 (2014),

MEP relies heavily upon Krafl, which actually undermines their argument, MSF relies

upen Kiaft for the *well recognized autherity™ of law enlorecement heads “1o determine the

fitness of an officer to carry a firearm. Krafi v. Police Comm’r of Boston, 417 Mass. 235, 239

(1994), But what MSP fails 1o acknowledpe is that Kraft also stands for the proposition that such

authority is subject to a duty of good faith, InKraft a police officer, who was ordered reinsated
by court order, was required o undergo a psychiatric examination before rewssuance of a firearny,
New medical records surfaced; the officer failed a new round of psychological testing. The
police commissioner refused to recertify his license (o carry, but did not reluse to reinstate the
officer.

The officer brought an action for civil conterspt. The court emphasized that the police
commissioner had shown a “good faith exercise of managerial diseretion,” [d. at 240, The court

was unwilling to interfere with the cormmissioner’s authority and found no inconsistency belween




the remstatercent order and the comunissinner’s action, The conrt was unwilling © find the
cormmissioner i contempt “in the absence ol & showing that, . . the comenissioner was engaged
in pretext or device motivated by hostility towards the plaintiff rather than by a desire to fulfiil
s ranagerial responsibilibies ™

The Commission did not order The Colope! to reinstae Sweet’s license (0 carry, |t
ordered hiis reinstalement, wlich is within 13 zuiihcn‘%t}" and does not violate publie policy or
interfere with the Colonal™s statutory authonty,

ORDER

For the foregoing reasons, MSP s motion for partial summary judgment (3 DENIED.

(Rosalind H. Miller)
Rosaiind H. Miller
Justice of the Superior Court

at'te.st:('i-:’,, _}Z&)\j Q&”_ ‘@’f[(j? "{Qﬂd 40?/\

Dia 8. Robeves-Tyler

Date: April 27,2015
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