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SUMMARY OF DECISION
The payments that the Petitioner received when he served as Outreach Coordinator, a position in addition to his teaching duties, are not regular compensation because his additional duties in that position and the pay for those duties were not included in the relevant collective bargaining agreement.  

DECISION
The petitioner, George Taliadouros, appeals the decision of the Massachusetts Teachers’ Retirement System (MTRS) to exclude from his “regular compensation” compensation received for performing the duties of Outreach Coordinator.
I held a hearing at the Division of Administrative Law Appeals, One Congress Street, Boston, Massachusetts, on October 21, 2015.  Mr. Taliadouros testified on his own behalf.  The MTRS called no witnesses.  I admitted eight documents into evidence.  (Exs. 1-8.)  I made a digital recording of the hearing.  
The Petitioner filed a post hearing memorandum, dated November 17, 2015.  The Respondent filed a post hearing memorandum, dated November 20, 2015.  The administrative record closed on December 3, 2015, when the Petitioner filed additional documents, which I marked as Ex. 9.

FINDINGS OF FACT

Based on the evidence in the record and the reasonable inferences from it as well as witness credibility, I make the following findings of fact:
1. George Taliadouros began working for the Minuteman Regional School District in September of 1980. (Taliadouros Testimony.)
2. Mr. Taliadouros worked for the Minuteman Regional School District for 31 years, retiring in June 2011.  (Ex. 5.)

3. Mr. Taliadouros’s salary was based on salary schedules set out in collective bargaining agreements between the school district committee and the Minuteman Faculty Association, which was the exclusive bargaining representative for teachers and other professionals.  (Taliadouros Testimony, Ex. 4.)
4. Throughout his career at the Minuteman Regional School District, Mr. Taliadouros was promoted and held various positions at the high school that involved both teaching and administrative responsibilities.  (Taliadouros Testimony.)
5. Mr. Taliadouros’s three highest salary years, and the years on which his retirement benefit is based, were the school years 2008-2009, 2009-2010, and 2010-2011.  (Taliadouros Testimony, Exs. 3, 5, 7.)
6. From 1998 through 2011, Mr. Taliadouros performed the duties of Outreach Coordinator in addition to his regular teaching duties. (Taliadouros Testimony, Ex. 2.) 
7. Mr. Taliadouros and the District’s superintendent annually signed an “Employment Agreement” describing his duties with the District.  The Employment Agreements were not signed by a union representative of the Minuteman Faculty Association.  
8. Only the 2009-2010 and 2010-2011 Employment Agreements included a specific amount to be paid to Mr. Taliadouros for his Outreach Coordinator duties.  The amount was established for the year, to be paid bi-weekly, with no deduction made for sick time or other leave.  (Taliadouros Testimony, Exs. 2, 3.)
9. The collective bargaining agreements, including the agreement for 2008-2011 do not include the position of Outreach Coordinator or duties or payments for such a position.  (Taliadouros Testimony, Ex. 4.) 

10. On October 20, 2011, the MTRS informed Mr. Taliadouros that the payments he received as Outreach Coordinator during the 2009-2010 and 2010-2011 school years did not qualify as regular compensation and, thus, cannot be included in determining his retirement benefit.  (Ex. 8.) 
11. By letter dated October 2, 2011, Petitioner timely appealed MTRS’s October 20, 2011 decision.  (Appeal.)
DISCUSSION


When a Chapter 32 retirement system member retires from public service, he is entitled to a superannuation retirement allowance that is based on age, years of creditable service, the highest thirty-six consecutive months of regular compensation, and group classification.  G.L. c. 32, § 5(2)(a).  This appeal concerns whether Mr. Taliadouros’s regular compensation during his last three years of employment (school years 2008-2009, 2009-2010, and 2010-2011) should include payments he received for performing the duties of Outreach Coordinator.  
During Mr. Taliadouros’s employment through June 30, 2009, G.L. c. 32, § 1 defined regular compensation as “the salary, wages, or other compensation in whatever form, lawfully determined for the individual service of the employee by the employing authority, not including bonus, overtime, severance pay for any and all unused sick leave, early retirement incentives, or any other payments made as a result of giving notice of retirement….”  Subsequent to June 30, 2009, G.L. c. 32, § 1 defines regular compensation as “…compensation received exclusively as wages by an employee for services performed in the course of employment for his employer.”
In turn, G.L. c. 32, § 1 now defines wages as “the base salary or other base compensation of an employee paid to that employee for employment by an employer; provided, however, that ‘wages’ shall not include, without limitation, overtime, commissions, bonuses other than cost-of-living bonuses, amounts derived from salary enhancements or salary augmentation plans that will recur for a limited or definite term….”  In short, the current definition of regular compensation, coupled with the current definition of wages, refines and narrows, but does not substantially alter, the definition of regular compensation in place through June 30, 2009.  Stated differently, the revision to the definition of regular compensation does not mean that court decisions interpreting the definition of that term before c. 32 was amended are uninstructive.  The result here is the same under the definition of regular compensation in effect subsequent to June 30, 2009, when read together with the definition of wages.  G.L. c. 32, § 1.
Regular compensation does not include payments for overtime, bonuses, or salary augmentation.  However, “[i]n the case of a teacher employed in a public day school who is a member of the teachers’ retirement system, salary payable under the terms of an annual contract for additional services in such a school…shall be regarded as regular compensation rather than as bonus or overtime....”  G.L. c. 32, § 1.  Pursuant to MTRS’s regulation, “annual contract,” as used in G.L. c. 32, § 1, is defined as “the collective bargaining agreement for the unit that governs the rights of the members whether it is a one year or multi-year agreement.”  807 CMR 6.01.  
Regular compensation “include[s] salary payable under the terms of an annual contract for additional services so long as: (a) The additional services are set forth in the annual contract; (b) The additional services are educational in nature; (c) The remuneration for these services is provided in the annual contract; (d) The additional services are performed during the school year.”  807 CMR 6.02(1).  The requirement that additional services be included in an annual contract establishes “a safeguard against the introduction into the computations of adventitious payments to employees which could place untoward, massive, continuing burdens on the retirement systems.  (The safeguard is needed especially where the public entity that negotiates a collective agreement is not the one that will have to find the funds to pay the continuing retirement benefits above the avails of employee contributions).”  Boston Ass’n of Sch. Administrators & Sup’rs v. Boston Ret. Bd., 383 Mass. 336, 341 (1981).

In Kozloski v. Contributory Ret. App. Bd., 61 Mass. App. Ct. 783, 785-87 (2004), the Appeals Court affirmed MTRS’s authority to define “annual contract,” holding that it served the valid purpose of relieving MTRS staff of the obligation to “sift through a multiplicity of alleged oral or side agreements” to determine whether any particular payment is regular compensation.  The Court dismissed side agreements as unreliable and suggested that the reasons why a stipend was omitted from a collective bargaining agreement are not important; the only relevant fact is that it is omitted.  61 Mass. App. Ct. at 788; see also Vellante v. Contributory Ret. App. Bd., Civil Action No. 03-0184 (Mass. Sup. Ct. Feb. 6, 2004), aff’d Memorandum and Order Pursuant to Rule 1:28, 62 Mass. App. Ct. 1122 (2005) (Court concluded that, while Kozloski dealt with an oral agreement, the same rationale applies to written annual contracts that are not part of a written collective bargaining agreement).  
The payments made to Mr. Taliadouros for his duties as Outreach Coordinator were regular, ordinary, and normal in that they occurred over multiple years.  I conclude, nonetheless, that the payments are not regular compensation.  
While he was Outreach Coordinator, Mr. Taliadouros primarily worked as a division director and teacher.  While he performed Outreach Coordinator duties regularly, they were not his chief responsibilities.  Thus, his Outreach Coordinator tasks were additional duties.  In order for his stipend for taking on those additional duties to be included in his retirement benefit calculation, the duties and the amount of the stipend must be spelled out in the relevant collective bargaining agreement between his union and the school administration.  Here, the Outreach Coordinator position and the stipend associated with it were not listed in the relevant collective bargaining agreement.
The Employment Agreements signed by Mr. Taliadouros and the District Superintendent are not sufficient to establish that his Outreach Coordinator stipend is part of his regular compensation. The Agreements are not the collective bargaining agreement, nor an addendum to it.  They are more in the nature of a side agreement.  The controlling fact is that the relevant collective bargaining agreements do not reference an Outreach Coordinator position or the duties or payment for such a position.  
For the above-stated reasons, MTRS’s decision to exclude Mr. Taliadouros’ stipend for serving as Outreach Coordinator from regular compensation is affirmed. Any retirement contributions withheld from the stipend payments shall be refunded to the Petitioner. 
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