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INTRODUCTION AND 
REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE REVIEW 

 
In a civil action brought by the Plaintiffs-

Applicants (“Plaintiffs”) in the Land Court, they 

challenged the validity of the efforts by the Defendant-

Respondent mortgagee (and its loan servicer) 

(“Defendants”)  to foreclose on the mortgage on the 

plaintiffs' residential home. Despite the trial court 

judge making much reliance upon claim preclusion related 

to the LaRace family try title case, the appeals court 

declined to even opine on the trial court judges error 

finding claim preclusion attached to the Plaintiffs’ 2012 

Try Title petition, and merely referenced this issue in a 

footnote. [99 Mass. App.Ct. 316, 323-326].   

  In making its ruling, the appeals court concluded 

that the defendants were entitled to summary judgment, 

because a 2008 assignment from Option One to the Defendant 

mortgagee was recorded and therefore was sufficient to 

document the mortgagee's ownership of the mortgage at the 

time of the foreclosure [99 Mass. App.Ct. 316, 326-328].  

Indeed, in its ruling the appeals court panel made 

a finding that the “2008 assignment” is a new assignment 

that did not become effective until its May 7, 2008 

execution date. The panel fails to explicate how this 

finding could coexist with defendants admissions within 
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its summary judgment record, as well as made under oath 

before the trial court judge at the second hearing on 

summary judgment, which admit that the 2008 assignment 

is “confirmatory” of an earlier May 26, 2005 assignment 

of the LaRace mortgage made under the PSA”. In addition, 

defendants made these same admissions in their responses 

to direct questions propounded under Plaintiffs’ 

discovery requests.  

Indeed, Defendants’ position in its Memorandum in 

Support of Summary Judgment, as well as responses to 

Admissions under oath, is that the LaRace Mortgage was 

“effectively transferred under the PSA to the Defendant 

Trustee on May 26, 2005.” Plaintiffs also identified to 

the panel that this May 26, 2005 date is clearly 

referenced in Ibanez I as the date that Option One 

executed an assignment of the Plaintiffs’ mortgage “in 

blank”, [see Ibanez at p. 643]. Further, when 

Defendants’ counsel was queried by the trial court judge 

at the second hearing on summary judgment about whether 

the earlier 2005 assignment of the LaRace Mortgage under 

the PSA represented an “off record” assignment”, 

defendants’ counsel replied “correct”, and further 

stated that this 2008 assignment “confirmed and 

memorialized” the [earlier] assignment to Wells Fargo 

[under the PSA]. The 2008 assignment was not a “new 
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assignment”, but rather a “confirmatory assignment” as  

admitted by Defendants. 

The appeals court also found that where the loan 

servicer did not fail to comply with G. L. c. 244, § 

35C, by not certifying a chain of title for the note, 

given that a foreclosing party must demonstrate an 

unbroken chain of assignments of the mortgage and that 

it held the note (or acted as authorized agent for the 

note holder) at the time it commenced foreclosure [99 

Mass. App.Ct. 316, 328-329]. The appeals court also 

found that where the obsolete mortgage statute, G. L. c. 

260, § 33 had no bearing on the mortgagee's ability to 

foreclose on the mortgage, given that the acceleration 

of the note after the plaintiffs defaulted on their 

payment obligation did not accelerate the maturity date 

of the mortgage. This was so despite the fact that after 

“acceleration” no more monthly payments are due and the 

“lender” had requested the entirety of the loan was due 

and payable [the very definition of “acceleration of the 

maturity date] [99 Mass. App.Ct. 316, 329]. The appeals 

court decision also failed to address the Plaintiffs 

argument related to G.L. c. 244, §35C relative to the 

Defendants sole reliance upon a statutory affidavit 

filed to comply with G.L c. 244, §35C to conclusively 
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prove that it was in possession of the LaRace note at 

the time of publication of auction. 

With regard to the Plaintiffs’ earlier 2014 

superior court complaint that sought redress solely for 

monetary damages related to the 2007 foreclosure and 

sale of their property under the specific finding made 

by this Court in Ibanez I. It is undisputed, [and as the 

panel itself stated], that this Court never made any 

ruling as to the ultimate validity of the 2008 

assignment in Ibanez I, nor whether the Defendants were 

ever properly seized of the right to enforce the 

Plaintiffs’ note. 

It is undisputed that there were only two statutory 

auctions published by Defendants, 1) the 2007 auction, 

and 2) the 2018 auction. Thus, at the time of the 2014 

superior court complaint that there was no active 

publication seeking to utilize G.L. c. 244, §14. Thus, at 

the time of the filing of the 2014 complaint, the sole 

issues raised by the Plaintiffs were connected only to 

the findings made by this Court in Ibanez I. Despite this 

unalterable fact, the appeals court made finding that the 

issues involved with the 2014 superior court case were 

“identical” to the 2018 statutory foreclosure brought by 

Defendants against Plaintiff. The Panel also stated that 

the Plaintiffs “should have challenged the validity of 
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the 2008 assignment as such claim was central to their 

claims in the 2014 complaint”. Again, the panel lost sight 

of the fact that under this court’s 2011 decision in 

Ibanez, there was never any ultimate finding of the 

ultimate validity of the 2008 assignment, as this court 

made findings only as to a procedural misstep made by 

Defendants (not possessing the 2008 assignment until 10 

months after the auction).  

Thus, unlike the 2018 complaint, the plaintiffs’ 

claims in their 2014 complaint were not reliant upon the 

ultimate validity or non-validity of the 2008 assignment. 

Unlike the 2018 complaint, it was immaterial to the 

Plaintiffs claims under their 2014 complaint that the 2008 

assignment be found void. Yet the appeals court made 

finding that the 2014 superior court complaint and the 

2018 land court complaint were “identical” for purposes 

of issue preclusion.  

The appeals court also deemed the Plaintiffs actions 

as “having the earmarks of serial litigation”. The panel 

lost sight of the fact that Massachusetts is a non-

judicial foreclosure jurisdiction, and Plaintiffs were 

forced to file the 2018 affirmative complaint in order to 

defend the statutory extra judicial auction published by 

Defendants.  
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The panel also lost sight of the fact that the land 

court lacked the subject matter jurisdiction to opine on 

the claims asserted within the 2014 complaint, which 

required that plaintiffs bring those claims at the 

superior court. Thus, despite the appeals court assertion, 

there was no “serial litigation” by Plaintiffs or their 

counsel. 

The appeals court ruling in this matter stands in 

sharp contrast with this court’s finding in Ibanez 

regarding the same parties, fact pattern, and legal issues 

presented, with the additional request to make an ultimate 

determination of ownership of the property at issue. 

Further, Defendants advance the same theory they advanced 

in Ibanez, [reliance upon an “effective transfer of the 

mortgage under the PSA]. Indeed, defendants’ theory is 

precisely identical to what this court previously found 

deficient. 

The appeals court ruling also stands for the 

proposition of chilling any and/or all advancement of 

legal argument by counsel involving nuanced issues under 

esoteric areas of the law, such as foreclosure involving 

the highly complex fact patterns presented in fact 

patterns involving “securitized” mortgage loans. The 

citizens of this Commonwealth should be able to rely upon 

the fact that the court is open to all, even to those 
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cases that involve issues that some may deem unpalatable 

and destabilizing. A certain Second President of these 

United States would most certainly concur. 

The Court should grant review here and reverse the 

Land Court’s decision. Stare decisis, the rule of law, 

and the precedential value of rulings from this court, 

weigh in the balance. 

STATEMENT OF PRIOR PROCEEDINGS 
AND FACTUAL BACKGROUND 

 
I. Defendants 2008 Quiet Title Case and Subsequent 

Ruling By This Court in U.S. Bank v. Ibanez,  
458 Mass. 637 (2011) 

 
On October 30, 2008, defendant Wells Fargo Bank N.A. 

as Trustee for ABFC 2005-OP1 Trust filed an action to 

Quiet Title under G.L. c. 240, §§6-11 against plaintiffs 

[see 17 LCR 202].  

Defendants filed this action due to the fact that 

a question arose as to the sufficiency of the publication 

of the auction sale of plaintiff’s Springfield home that 

took place in the Boston Globe. G.L. c. 244, §14 requires 

such publication to take place in the “local paper”. The 

trial court judge in this matter (Long, J.) determined 

that the circulation of the Boston Globe was actually 

higher in Springfield than the Springfield Republican 

(local paper), and therefore was sufficient to meet 

statutory muster.    

However, Judge Long undertook further examination 

sua sponte to determine that, in fact, Wells Fargo Bank, 
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N.A., had failed to establish that it was the current 

“holder” of the LaRace mortgage by assignment at the 

time of the 2007 publication of auction sale. Judge Long 

did not make any ruling as to the ultimate validity or 

non-validity of the 2008 assignment. 

The LaRace case was combined with U.S. Bank v. 

Ibanez [17 LCR 679] and taken up by this Court upon 

defendants’ request for Direct Appellate Review. 

Thereafter the combined cases were examined by this court 

under U.S. Bank v Ibanez, 458 Mass. 637 (2011). 

The issue in both the Ibanez and LaRace fact 

patterns specifically involved fact patterns where the 

foreclosing entities received assignments of mortgage 

months after the foreclosure auction sales took place. 

These financial entities attempted to rely upon 

“mortgage securitization documents” entitled “pooling 

and servicing agreements” (“PSA”) to have made an earlier 

assignment prior to the foreclosure auctions.  

  Ultimately this court ruled for plaintiffs solely 

on the basis that the defendants did not possess an 

assignment of the LaRace mortgage at the time of the 

2007 publication of sale and rejected the claim that the 

“securitization documents” backdated the 2008 

assignment.  

This court made no definitive ruling in Ibanez I as 

to the ultimate validity of the 2008 assignment that 

defendants relied upon. However, this Court did respond 

to the defendants’ theory as to why they thought the 
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2008 assignment was valid, which left open questions to 

be addressed on another day. 

During the examination of these financial entities’ 

theory of earlier transfers, defendants admitted to this 

court that in these particular cases, that they created 

an original assignment of the LaRace and Ibanez mortgages 

“in blank”, i.e., to no named assignee or grantee. 

Under the LaRace fact pattern, this court 

specifically described the factual context of the 

transfers of the LaRace mortgage under defendants’ 

descriptions thereof made under oath [see U.S. Bank v. 

Ibanez 458 Mass. 637, 643-644]. 

In Ibanez I, this court specifically found the 

following: “On May 26, 2005, Option One executed an 

assignment of this [LaRace] mortgage in blank.” [458 

Mass. 637, 643]. In Ibanez, this court also found that 

an assignment of mortgage made out in blank conveys 

nothing and is void, to which defendants conceded [458 

Mass. 637, 652].   This court also found that a financial 

entity may rely upon “securitization documents” to 

transfer a mortgage, however it must be shown by the 

party making such claim that the party transferring the 

mortgage under the PSA to the foreclosing entity, 

actually owned the mortgage being transferred 

thereunder, [458 Mass. 637, 651].  

It is further undisputed that at the time that this 

court reviewed the failed 2008 statutory foreclosure 

auction undertaken by defendants, G.L. c. 244, §14 only 
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required that defendants be the “holder of the mortgage” 

at the time of publication.   

After this court’s ruling in Ibanez I, the 

examination of G.L. c. 244, §14 was subsequently changed 

to also require that the foreclosing “mortgagee” also 

show hat it was also the note owner and/or agent of the 

note owner as well as being in possession of a legally 

valid assignment of mortgage, see Eaton v. Fed. Nat’l 

Mortgage Ass’n, 462 Mass. 569 (2012). It is undisputed 

that this court left open for another day the question 

as to the ultimate validity of the 2008 assignment of 

mortgage that defendants relied upon. 

II. The LaRace 2012 Try Title Case  

After this court’s ruling in Ibanez I, the LaRace 

family sought to have a final judicial determination as 

to the question of the ultimate validity of the 2008 

assignment that was left open by this court in Ibanez I. 

Due to the extremely complex nature of the state of title, 

the LaRace Family made the decision to return to the land 

court to seek relief.  

  To this end, the LaRace family filed a “Petition” 

in the land court under G.L. c. 240, §§1-5, [in which the 

land court has sole subject matter jurisdiction] claiming 

that they were 1) in possession of land, 2) holders of 

the record title to that land, and 3) identified an 

adverse claimant to their title, [Wells Fargo Bank N.A. 

as Trustee et. al.]. It is undisputed that there was no 

new publication of auction sale at the time the LaRace 
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family filed heir 2012 try title Petition. 

It is undisputed that a “Petition” under a try title 

case does not represent an “affirmative complaint” filed 

by the Petitioner, but rather only an identification of 

the three statutory requirements identified in the above 

paragraph. Thus, a “Petitioner” cannot allege other 

“claims” in a Petition as one would do in a “complaint”. 

Only upon satisfying all three of these elements, 

would a Petitioner have standing and ability to invoke 

the subject matter jurisdiction of the land court under 

the try title statute, in order that a Land Court Judge 

could issue an order to have the Respondent defendant 

file a complaint against the LaRace family to “try its 

title”, [see Abate v. Fremont, 470 Mass. 821, 827 

(2015)]. The try title statute is a two-step procedure 

that cannot be “compressed”.  

In Abate, this court examined only the “record 

title” prong of the three required statutory condition 

precedents for a Petitioner to have standing to invoke 

the jurisdiction of the land court under G.L. c. 240, 

§§1-5, and G.L. c. 185, §1(a½). However, because this 

court thought that the issue could arise in future cases, 

this court examined the “adverse claimant” prong of the 

statutory requirements and definitively found that a 

mortgagor could not establish the “adverse claimant” 

prong against a mortgagee unless the foreclosure auction 

sale had been completed [470 Mass. 821, 834-835 (2015)]. 

At the time, the LaRace family filed their try title 
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Petition, there was a split of authority at the land 

court as to the view as to whether a mortgagor could 

allege that a purported mortgagee was an “adverse 

clamant” prior to the auction sale, which was the major 

reason that this Court took Abate up on appeal [see Varian 

vs. Bank of N.Y. Mellon, Mass. Land Court, No. 12-MISC-

462971 (Aug. 23, 2013)]. 

The LaRace 2012 matter also ended up entering into 

protracted litigation as well. Defendants removed this case 

to the federal forum, and which was ultimately appealed to 

the U.S. Court of Appeals for the First Circuit.  

While this 2012 matter was pending at the First 

Circuit, this court issued its opinion in Abate. Thereafter 

the U.S. Court of Appeals dismissed the LaRace try title 

Petition on the basis of the findings made by this Court in 

Abate.  

The result of such dismissal was the fact that the 

LaRace try title action was a nullity. This was due to the 

fact that as a result of this court’s ruling in Ibanez I, 

the LaRace family could not identify an “adverse claimant” 

because there was never any completed foreclosure auction 

sale by defendants.  

III. Plaintiffs 2014 Superior Court Case  

Due to the fact that plaintiffs could not file any  

affirmative “claims” in their try title Petition, they 

had to file a companion civil lawsuit at the Hampden 

County Superior Court to address monetary damages 

incurred as a proximate cause from the defendants’ void 

2007 publication of auction and ultimate void auction 



- 17 -  

sale.  

  Plaintiffs’ theory of liability in the 2014 

complaint stemmed solely from defendants undertaking such 

actions prior to becoming in possession of an assignment 

of the LaRace mortgage. [Note that the LaRace family did 

not base any claim on any theory of the ultimate 

invalidity of the 2008 assignment, but rather only upon 

defendants not being in possession of the assignment as 

determined by this court in Ibanez I].  

  Thus, the ultimate validity of the 2008 assignment 

was immaterial to the claims asserted by Plaintiffs 

within their 2014 complaint. 

  It is also undisputed that there was also no new 

publication of auction sale at the time the LaRace family 

filed heir 2014 Superior Court complaint. 

 The LaRace family also based their G.L. c. 93A claim 

in their 2014 complaint on a 2009 demand letter sent to 

defendants’ counsel. 

 Ultimately, the 2014 matter was dismissed on statute 

of limitations grounds, where the appeals court found that 

the LaRace family was on notice of the (2007 claims) at 

the time of this court’s ruling in Ibanez I. Again, the 

notice of those “claims” only involved this court’s 

finding that the defendants were not in possession of the 

2008 assignment of the LaRace mortgage at the time of the 

2007 publication of auction, not notice that there was 

any definitive ruling that the 2008 assignment was void 

or not void. 
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IV. Plaintiffs 2018 Land Court Case  
 

  On June 12, 2018, defendants caused a second 

publication of auction of the LaRace property to be 

published in the Springfield Republican.  

 In the June 12, 2018 publication of auction, it   

now referenced a 2012 assignment by “Sand Canyon” to 

defendants which was “recorded” to “confirm” the earlier 

2008 assignment in the name of Option One, where the name 

of Option One had changed. It is undisputed that 

defendants continue to rely upon the 2008 assignment of 

mortgage to have supported their claim to be a statutorily 

proper party to have exercised the power of sale in the 

LaRace mortgage contract in 2018. 

Because the only way for a Massachusetts borrower to 

defend an impending statutory foreclosure auction sale 

is by filing litigation to challenge the foreclosing 

entity’s right to utilize G.L. c. 244, §14, the 

Plaintiffs were forced to file the 2018 complaint before 

the land court. 

Unlike the 2014 Superior Court Case, at the time of 

the June 12, 2018 publication of auction, the defendants 

2008 assignment was recorded prior to the foreclosure 

auction sale.  

 Thus, unlike the 2014 Superior Court case, Plaintiff’s 

claims were not foundationally based upon the 2008 
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assignment not being recorded prior to the publication, 

but rather upon the land court judge making a finding that 

the 2008 assignment was ultimately void, which would 

extend backwards in time as this analysis was never 

previously undertaken by this court in Ibanez I.  

Again, the ultimate  determination of the validity of 

the 2008 assignment was never examined in Ibanez I, the 

2012 try title case, or the 2014 Superior Court case.  

Additionally, there were no publications of auction at 

the time of the filing of the LaRace 2012 try title 

Petition or at the time of the 2014 Superior Court case. 

The only two publications of auction in this matter took 

place in 2007 and June of 2018. 

With regard to “issue preclusion”, the land court judge 

purported to issue final ruling over matters beyond the 

subject matter jurisdiction of the court. Plaintiffs 

identified within their 2018 complaint that two counts 

(93A and Slander of Title) were beyond the jurisdiction 

of the court, and that they would request that the land 

court judge site as a superior court judge on those two 

counts. 

At the initial case management hearing, undersigned 

raised this issue, to which the land court judge flatly 

refused to sit as a superior court judge and dismissed 

these two claims without prejudice. 
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Unlike the 2014 Superior Court case that included a 93A 

claim, the 2018 93A count was not reliant upon a 2009 

demand letter (which was found to be beyond the statute 

of limitations). Under their 2018 93A claim, the 

Plaintiffs did not even send a demand letter, but relied 

upon the exception stated in G.L. c. 93A, §3, that the 

demand letter requirement is obviated where the defendant 

does not maintain a pace of business, nor maintains any 

assets within the Commonwealth, [see Moronta v. 

Nationstar, 88 Mass.App.Ct. 621, [at n. 11] (2015)]. 

The land court judge made much of the wording of the 

paragraphs of the 2018 93A claim being almost identical 

to those within the 2014 complaint. However, in so doing 

the land court judge lost sight of the fact that the 

underlying theory of relief in the 2018 complaint is 

completely different than 2014 as the 2018 claim did not 

rely on the expired 2009 demand letter, but rather the 

entirety of the actions of defendants under a theory that 

the 2008 was void from day 1 [a claim never examined in 

any of the previous litigation between the parties]. 

 The land court judge was engrossed in a form over 

substance error in viewing the 2018 complaint. 

The land court judge jettisoned the rest of the 

Plaintiff’s claims based upon his own subjective view of 

the law, which included the LaRace claim under the 
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Obsolete Mortgage Statute, claim under 209 CMR 18.21 

A(2)(C), and claim for Quiet Tile. All of these claims, 

save the claim under the Obsolete Mortgage Statute derive 

from the judge’s findings relative to the 2008 assignment 

of mortgage.  

V. Plaintiffs Appeal That is The Subject of The Instant 
Petition to This Court 
 

After the decision was enter in the 218 land court case 

Plaintiffs’ timely filed, and perfected, their notice of 

appeal to the Massachusetts Appeals Court.1 

 The Plaintiffs set forth a detailed statement of 

issues within their opening brief, which were 1) was the 

2012 try title Petition a “complaint” that created claim 

preclusion under the 2018 complaint, 2) did the land court 

judge err in finding the 2012 confirmatory assignment and 

2008 confirmatory assignment legally effective to have 

confirmed “off record assignments” under the PSA for the 

Defendant to have validly exercised G.L. c. 244, §14;  

3) Did the Land Court Judge err in allowing the admission 

into evidence a purported, redacted, and unauthenticated 

“Mortgage Loan Schedule” that was submitted over three 

months after discovery had closed; 4) did the land court 

judge err in solely accepting Defendant’s proffer of a “G.L. 

c. 244, §35C Affidavit” as admissible evidence to prove the 

 
1  
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truth of the matter asserted where Defendant’s Affidavit 

failed to meet requirements of R. 56(e); 5) did the land 

court judge err in finding that the language of 209 CMR 

18.21A(2)(c) would be “ultra vires” to the SJC holding in 

Eaton to require notice to a borrower requiring 

certification of the chain of title to the mortgage and 

chain of ownership of the note; 6) did the land court judge 

err by not finding that the Plaintiffs mortgage was obsolete 

as a matter of law, where the date when the Plaintiff’s debt 

fell due was accelerated in 2007 from its pre default 

contractual maturity date of 2035; 7) did the Land Court 

Judge err in not finding for Plaintiffs’ under their Count 

for Quiet Title?; and 8) did the land court judge err in 

finding undersigned violated Rule 11 by acting in “bad 

faith”?. 

In its ruling the Appeals Court either declined or 

refused to opine on issues 1) [try title preclusion], 3) 

[evidentiary issue re mortgage loan schedule], and 4) 35C 

Affidavit under MRCP, R. 56(e)]. The Panel also acted 

under de novo review to issue a completely different basis 

than the trial court judge to opine on issue 2) above 

[2008 assignment]. 

The Panel fashioned a ruling to support judgment to 

defendants on the plaintiffs’ claims,  which clearly 

misstated history of the plaintiff’s litigation and theory 
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of relief thereon, as well as misstated plaintiffs’ 

specific claim for relief under the 2018 complaint. 

The Panel also utilized the term “serial litigation” 

with regard to the plaintiffs’ previous litigation but 

failed to actually review [or ignored] the previous 

litigation as to its actual legal basis. The panel also 

failed to appreciate that due to the draconian “non-

judicial” foreclosure process in the Commonwealth a 

borrower is forced to file litigation to defend their 

title from an improper statutory foreclosure action. 

With regard to issue #2) [the 2008 assignment], the 

panel clearly erred in its analysis by finding that the 

2008 assignment was a “new assignment” that somehow 

“ripened” after the 2007 auction sale. Such finding is 

directly inapposite of this court’s examination of the 

history of transfer of the LaRace Mortgage in Ibanez I. 

Such finding was also in direct contradiction to the 

defendants’ pleadings, statements made in discovery 

responses, and statements made at the second hearing on 

summary judgment, where defendants’ position as that the 

2008 assignment was only “put on record” to memorialize 

an earlier transfer under the PSA that was “effective” on 

May 26, 2005. This is the same argument defendant relied 

upon in Ibanez I. 

The above was the precise reason the defendants 
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scrambled at the 13th hour to attempt to circumvent the 

tracking order deadlines to submit an unverified “mortgage 

loan schedule” after the discovery deadline had passed, 

and without any leave from the court.2 Neither the trial 

court judge, nor the panel ever examined this evidentiary 

issue raised by plaintiffs. Indeed, the Panel completely 

ignored issue #3) raised by plaintiffs regarding this 

attempt. 

The panel also erred by stating that the plaintiffs’ 

2014 complaint “relied upon finding the 2008 assignment 

void”, which therefore presented “issue preclusion to the 

2018 claims [to which the land court judge had no 

jurisdiction over]. In fact, the ultimate validity or 

invalidity the 2008 assignment was immaterial for purposes 

of the plaintiffs’ claims under the 2014 complaint as they 

were based upon the defendants not being in possession of 

the 2008 assignment at the time of auction (as found by 

this Court in Ibanez).  

Indeed, the issue to determine the ultimate validity 

of the 2008 assignment was raised for the first time under 

the 2018 complaint, to which the trial court never truly 

 
2 Plaintiffs vociferously objected to this proffer by defendants, 
both in a Motion to Strike, and at oral argument, on an 
“evidentiary basis”, as well as the fact that it was sent to 
undersigned and filed well after the discovery window had closed, 
and without request for leave to amend tracking deadlines. 
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reached due to his position that plaintiffs were subject 

to res judicate from the 2012 try title action [which the 

panel backhandedly conceded was error by failing to 

opine]. 

The panel also erred in the acceptance of defendants’ 

theory that somehow a statutory affidavit filed only to 

comply with G.L. c. 244, §35C, in which the affiant relies 

upon unattached “business records” would somehow comply 

with MRCP, R. 56(e). 

The panel also erred in finding that the obsolete 

mortgage statute did not apply to the instant fact 

pattern, which finding contradicted itself within the very 

same sentence. The panel correctly identified this court’s 

finding in Deutsche Bank v. Fitchburg Capital that the 

maturity date of the note controls the maturity date of 

the mortgage, but confusingly then states that the 

acceleration of the maturity date of the note did not 

accelerate the maturity date of the mortgage.  

STATEMENT OF POINTS WITH RESPECT TO 
FURTHER APPELLATE REVIEW 

 
1. Whether the Appeals Court legally erred in 

finding that it could affirm judgment made by the land 

court judge on claims beyond the subject matter 

jurisdiction of the land court. 

2. Whether the Appeals Court legally erred in 

finding that the 2008 assignment represented a “new 
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assignment” that was not “confirmatory” of an earlier 

assignment, which also supported Plaintiffs’ claim for 

Quiet Title. 

3. Whether the Appeals Court legally erred in 

finding that there was “issue preclusion” was presented 

under plaintiffs’ claims in their 2014 complaint. 

4. Whether the Appeals Court erred in accepting 

defendants claim that the statutory affidavit filed upon 

the plaintiffs’ title at the registry of deeds 

definitively established defendants’ “physical 

possession” of the plaintiffs’ bearer note at the time 

of the June 12,2018 publication of auction. 

STATEMENT WHY FURTHER APPELLATE REVIEW IS APPROPRIATE 
 

FURTHER APPELLATE REVIEW IS WARRANTED TO RESOLVE 
THE CONFLICT AT THE TRIAL COURT LEVEL REGARDING 
THE ACCEPTANCE OF THE EXTRA-JUDICIAL STATUTORY 
G.L. c. 244, §35C AFFIDAVITS TO CONCLUSIVELY PROVE 
THE FORECLOSING ENTITY’S POSSESSION OF BEARER 
INSTRUMENTS AT THE TIME OF THE FIRST PUBLICATION 
OF AUCTION 

 
The Appeals Court failed to even acknowledge 

plaintiffs’ submission of supplemental authority on the 

docket at paper #25 [corrected] that identifies that there 

is a current split of authority at the trial court level 

regarding the sufficiency of the G.L. c. 244, §35C 

Affidavit to conclusively establish that a foreclosing 

entity has met its MRCP, R. 56(e) burden of proof that it 

was in possession of the a borrowers’ note at the time of 

the first publication of auction as required under G.L. 
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c. 244, §14.3 

Defendants solely relied upon this G.L c. 244, §35C 

affidavit to met its burden under MRCP, R. 56.4 In the 

specific context of a MRCP, R. 56 proceeding, this 

statutory affidavit fails to meet requirements under 

MRCP, R. 56(e), where the 35C affiant refers to “business 

records” to glean personal knowledge to testify that the 

financial entity was in possession of the borrower’s 

note at the time of publication.5  

The split of authority at the trial court level 

creates uncertainty for residents of this Commonwealth 

challenging a statutory foreclosure sale, either pre 

foreclosure, or post foreclosure in the Housing Court.6 

 
3[see Deutsche Bank National Trust Co. et. al. v. Scanlan, 
19H82SP01496,(Metro-South Housing Court 2020), [attached 
hereto in Addendum, at Document 3, pp. 5-8]. 
4 Subsequent to this court’s ruling in Ibanez I, on June 
22, 2012, this court issued its ruling in Eaton v. Fed. 
Nat’l Mortgage Ass’n 462 Mass. 569 (2012) that held 
prospectively that a foreclosing entity must show proof 
that it either owns the borrowers’ note or is an agent 
thereof at the time of publication under G.L. c. 244, 
§14. 
5 G.L. c. 244, §35C(b) specifically states these 
affidavits are filed to comply with “this section”, not 
that they establish compliance with G.L. c. 244, §14.    
Indeed, the blanket acceptance of these affidavits by the 
trial court to satisfy a foreclosing entity’s compliance 
with G.L. c. 244, §14, precludes the borrower from ever 
challenging the assertions made therein. These affidavits 
are filed extra-judicially upon a borrower’s title without 
notice to the borrower. Then in a contested foreclosure 
matter, the financial entity then uses these same 
uncontested affidavits to offensively assert statutory 
compliance with G.L. c. 244, §14. 
6 In this matter, nowhere does the 35C affiant state that 
she saw the LaRace note or identified what specific 
“business record” provided her personal knowledge to 

 



- 28 -  

It is exceptionally important that this court 

resolve this existing dichotomy. 

THE APPEALS COURT ERRED IN FINDING THAT THE 2008 
ASSIGNMENT WAS NOT “CONFIRMAORY” OF AN EARLIER  
ASSIGNMENT WHERE DEFENDANTS ADMITTED THAT IT WAS,  
WHICH ALSO SUPPORTED PLAINTIFFS’ CLAIM FOR QUIET TITLE 

 
Further appellate review is also warranted on this 

issue because the Appeals Court ruling directly 

contradicts this court’s guidance in Ibanez I regarding 

this same particular fact pattern and these same 

particular litigants, as the law of the case. 

A. Ibanez I 

  While Ibanez I only involved the defendants’ failure 

to actually possess the 2008 assignment at the time of 

the 2007 publication of sale [not its ultimate validity], 

the defendants stated their position on the record under 

oath, which was that the 2008 assignment did not actually 

take place in 2008, but the 2008 assignment on record only 

purported to have “confirmed” an earlier assignment under 

the “PSA”, [see Ibanez I at p. 650]. 

“Turning to the LaRace mortgage, Wells Fargo claims that, 
before it issued the foreclosure notice, it was assigned 
the LaRace mortgage under the PSA” 
 

The above constitutes an admission by defendants that 

the 2008 assignment was not contemporaneous with any 

 
testify as to who currently holds/owns plaintiffs’ note. 
[see RAII-024,last para., and RAII-072,073]. Further, 
there are no records attached to this affidavit, which 
relies upon purported out of court document(s), which 
clearly violates MRCP, R. 56(e), and would preclude the 
affiant from being a competent witness to testify at 
trial.  
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actual assignment of the LaRace mortgage, but rather was 

merely “confirmatory”. Further, this court in Ibanez I 

[unlike the Appeals Court here] acknowledged the 

defendants’ position that Option One made a May 26, 2005 

assignment of the LaRace mortgage in “blank”, and then 

[only according to defendants] Option One purportedly 

later also made a July 28, 2005 assignment of the LaRace 

Mortgage to Bank of America [not to defendants and not 

in 2008], see Ibanez I at p. 643-643 

“The LaRace mortgage. On May 19, 2005, Mark and Tammy 
LaRace gave a mortgage for the property at 6 Brookburn 
Street in Springfield to Option One as security for a 
$103,200 loan; the mortgage was recorded that same day. 
On May 26, 2005, Option One executed an assignment of this 
mortgage in blank. According to Wells Fargo, Option One 
later assigned the LaRace mortgage to Bank of America in 
a July 28, 2005, flow sale and servicing agreement. Bank 
of America then assigned it to Asset Backed Funding 
Corporation (ABFC) in an October 1, 2005, mortgage loan 
purchase agreement. Finally, ABFC pooled the mortgage with 
others and assigned it to Wells Fargo, as trustee for the 
ABFC 2005-OPT 1 Trust, ABFC Asset-Backed Certificates, 
Series 2005-OPT 1, pursuant to a pooling and servicing 
agreement (PSA).” 

  In Ibanez I, defendants never proffered the “Flow 

Sale agreement” purportedly “assigning” the LaRace 

Mortgage to Bank of America on July 28, 2005. This left 

only the May 26, 2005 assignment from Option One “in blank” 

as the only operative “earlier assignment under the PSA” 

that 2008 assignment could “confirm”, [see RAIII-141]. 

Nowhere in Ibanez I do the defendants ever state that 

there was ever an actual assignment that took place in 

2008. Indeed, defendants current position remains the 

same. 
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B. The 2018 complaint 

 Because the LaRace try title petition was deemed a 

nullity where [under guidance from this court in Abate] 

undersigned made good faith arguments utilizing this fact 

to form the foundational basis for all of the claims made 

within the 2018 complaint, which differ significantly from 

the earlier 2014 claims related to lack of possession of 

the 2008 assignment.7, 8 

 After filing the 2018 complaint, and attending the 

land court case management conference, plaintiffs 

submitted discovery requests to defendants, asking 

specific and pointed questions about the 2008 assignment 

of mortgage, as well as other issues [see RAIII-161 to 

RAIII-465]. Specifically, the defendants responded to 

admissions stating that there was no original assignment 

made to Wells Fargo Bank, N.A. in 2008, or the “effective 

date of April 18, 2007” stated on the face of the 208 

assignment, [see RAIII-185]9 In defendants memorandum in 

 
7 Before filing the 2018 complaint undersigned spent a 
significant amount of time reviewing the issues raised 
in previous litigation, admissions made by defendants in 
Ibanez, conducted a review of all relevant case law, and 
ratio decidendi examination thereof, and determined that 
in fact, there had never been any examination undertaken 
with regard to the purported ultimate validity of the 
2008 assignment. 
8 During the time leading up to the filing of the 2018 
complaint, undersigned was also the sole caregiver for a 
close family member who was terminally ill which required 
significant time to be spent at a Rhode Island hospital 
to make healthcare decisions. 
9 REQUEST NO. 24: The original assignment of Plaintiffs' 
Mortgage was dated April 18, 2007. No.24 RESPONSE: Denied; 
REQUEST NO. 25: The original assignment of Plaintiffs' 

 



- 31 -  

support of their summary judgment they stated as follows 

under oath: 

“Notwithstanding, the 2012 Confirmatory Assignment is also 
valid because the Mortgage was transferred to Wells Fargo 
as Trustee on or about May 26, 2005, pursuant to the terms 
of the pooling and servicing agreement for the securitized 
trust for which Wells Fargo is Trustee.” [RAII-017, 018] 
 
The PSA is publicly available through the SEC and 
available on their website. In a July 28, 2005, sale, and 
servicing agreement Option One assigned the Mortgage to 
Bank of America. Bank of America assigned the mortgage to 
ABFC on October 1, 2005, in a mortgage loan purchase 
agreement. As part of PSA, ABFC pooled the mortgage with 
others and assigned it to Wells Fargo as Trustee. As such, 
the [LaRace] Mortgage was effectually transferred to Wells 
Fargo as Trustee on or about May 26, 2005 and was no 
longer in the possession of Option One and/or Sand Canyon 
as of that date.” [RAII-018]. 
 
  At the second hearing on summary judgment defendants 

counsel explicated the following admissions: 

THE COURT: So the loan was sent from Option One into this 
PSA [2005], and then in 2008, Option One executed an 
assignment MS. LAKE: Yes. To clarify the chain of record, 
so chain of title because --THE COURT: And the assignment 
referred to the PSA? I'm not really --14 MS. LAKE: The 
assignment does not refer to the PSA. The -- because, as 
the record at the registry stands that the mortgage was 
in the name of Option One, Option One had to execute an 
assignment in compliance with Massachusetts law to confirm 
and memorialize that Wells Fargo was now the holder. 
RAV-186, 187 
 
THE COURT: So you’re saying that putting it into the PSA 
was essentially like an off record assignment --MS. LAKE: 
Correct. 

 

 
Mortgage was dated May 07, 2008. No.25 RESPONSE: Denied. 
REQUEST NO. 26: The original assignment of Plaintiffs' 
Mortgage was dated March 07, 2012. No.26 RESPONSE: Denied. 
REQUEST NO. 27: The original assignment of Plaintiffs' 
Mortgage was dated October 31, 2005. No.27 RESPONSE: 
Denied 
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  Thus, unlike the Appeals Court finding, and as stated 

in the plaintiffs’ 2008 complaint and opposition to 

summary judgment, the defendants continue to claim that 

the 2008 assignment is “confirmatory” of an “off-record” 

assignment of the LaRace mortgage with an “effective date” 

of May 26, 2005.10,11,12 

 Despite the above admissions made by defendants, the 

panel, on de novo review, the Appeals Court made finding 

that the 2008 assignment “became a new assignment” on the 

date of its 2008 execution, [see LaRace v. WF, 99 

Mass.App.Ct. 316, 327].13 Further, even more curiously, 

the Appeals Court erred in stating that: 

“The LaRaces argue that the 2008 assignment is invalid 
because it is "confirmatory" of the 2005 assignment in 
blank held invalid in Ibanez. Neither the record, nor 
Ibanez support this argument. First, the 2008 assignment 
neither states that it is "confirmatory," nor refers to 

 
10 The date of the blank assignment is indisputably dated 
May 26, 2005 [see Ibanez I, at 643]. The above cannot be 
credibly disputed by defendants. 
11 Plaintiffs identified all of the above to the panel in 
their opening brief at p. 25; [“See also Defendants’ 
counsel description of the chain of ownership [RAV-176 
to RAV-187]. 
12 G.L. c. 183, §54B does not apply, due to the fact that 
there must first be established an actual [legally valid] 
“holder” of the mortgage, and plaintiffs do not make any 
challenge based upon any lack of signatory “authority” to 
make the 2008 assignment, but rather claim that the 2008 
assignment itself is void, see Sullivan v. Kondaur 
Capital, 85 Mass.App.Ct. 202, 205-206, and at n. 8. 
13 Here, the defendants made the same argument in 2018, 
provided no new admissible evidence of any earlier  
document, but repeatedly stated that they continue to 
rely upon a transfer under the PSA, and the May 26, 
2005, assignment. 
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the 2005 assignment in blank. This in and of itself is 
reason to deem the 2008 assignment a new assignment. The 
LaRaces appear to argue, however, that the 2008 assignment 
was tainted by the invalid 2005 assignment. For this 
proposition the LaRaces rely on Ibanez. This reliance is 
misplaced. In Ibanez, the court explained that the 2008 
assignment was not confirmatory. Ibanez, 458 Mass. at 
654. , [99 Mass.App.Ct. 316, 327] 

 
  The above finding by the Appeals Court is directly 

contradicted by the defendants’ admissions as outlined 

above. Further, the Appeals Court reads the statement in 

Ibanez I at p. 654 out of context.14, 15 

 Defendants specifically sought to add an 

unauthenticated redacted “mortgage loan schedule” to the 

record in a purported “SUPPLEMENTAL DISCOVERY RESPONSE” 

filed at the land court on April 19, 2019, [see RAIV-527 

to RAIV-548]. Defendants never sought leave to expand the 

existing January 09, 2019 discovery deadline [RAI-417 to 

RAI-425]. Indeed, defendants thereafter bootstrapped such 

improper fling, which included the unauthenticated 

 
14 In fact, what this court actually stated in Ibanez at 
p, 654 was that; where defendants relied upon an 
“earlier assignment under the PSA”, that particular 
claim would fail, as defendants relied upon the earlier 
May 26, 2005 assignment that was made in blank.   
15 This was why defendants scrambled at the 13th hour to 
ambush plaintiff by an April 19, 2019 attempt to introduce 
documents to the record, over three (3) months after 
discovery had closed on January 09, 2017, [see RAI-417 to 
425].   
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“mortgage loan schedule”, through addition to their filed 

reply brief in reliance thereon, see RAIV-549, 552-553].16 

 Both the trial court and Appeals Court never 

discussed this issue. 

THE APPEALS COURT ERRED IN FINDING THAT THE LEGAL 
BASIS OF CLAIMS MADE BY PLAINTIFFS IN THEIR 2014 
COMPLAINT WERE “IDENTICAL” TO THE LEGAL BASIS FOR 
PLAINTIFFS’ CLAIMS IN THEIR 2018 COMPLAINT AND 
THEREFORE SUBJECT TO ISSUE PRECLUSION 
 

 The Appeals Court carried over its incorrect findings 

relative to the 2008 assignment with regard to the trial 

court judges finding of issue preclusion under the 

plaintiffs’ 2014 complaint. The panel’s error can clearly 

be identified in this statement: 

“The claims in the 2014 Superior Court action sought 
redress for the improper 2007 foreclosure, but at the 
heart of the claims was the contention that the 2008 
assignment was "void." Accordingly, Wells Fargo and Ocwen 
maintain, to avoid impermissible claim splitting, the 
LaRaces should have raised all claims challenging the 
validity of the 2008 assignment in the action that they 
chose to bring in 2014.” [99 Mass.App.Ct. 316, 325] 
 
  Plaintiffs’ 2014 claims never sought relief on the 

legal basis that the 2008 assignment was void, [because 

this court never made any such pronouncement in Ibanez 

 
16 Plaintiffs moved to strike such filing on the basis 
that 1) it was prejudicial, and not properly 
authenticated where defendants’ attorney did not have 
personal knowledge to testify as to this redacted 
document [RAV-001-006]; as well as a supplemental 
response as a result of the trial court judge’s order in 
the first summary judgment hearing, [RAV-011 to RAV-
020]. 
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I]. Plaintiffs clearly only sought redress because the 

defendants were not in possession of the assignment in 

2008 at the time of the 2007 publication of auction.17 As 

the panel notes in the opening of its ruling this Court 

in Ibanez I never made any finding of the invalidity of 

the assignment. 

  Unlike the 2014 complaint, the foundational legal 

basis of the 2018 complaint was to undertake the 

examination left open by this court as to the validity of 

the 2008 assignment.18, 19 

A. The Appeals Court Erred By Affirming The Land 
Court Judgment on Claims To Which He Lacked 
Subject Matter Jurisdiction 
 

  The Appeals Court also affirmed the land court judge 

entry of judgment, with prejudice, on claims made under 

G.L. c. 93A and Slander of Title, where 1) the land court 

judge lacked the subject matter jurisdiction to even 

opine, and “judicial economy” cannot change this 

unalterable fact, and 2) unlike the panel’s findings, the 

 
17 The panel clearly lost sight of the fact that the 
validity or invalidity of the 2008 assignment was 
immaterial for purposes of the 2014 complaint. 
18 The cause of the unartfulness of the pleadings can be 
found in footnote 8. 
19 While plaintiffs may have in artfully drafted pleadings 
resembling the 2014 complaint, the trial court and the 
panel failed to examine the underlying legal 
foundational basis for the 2018 complaint allegations, 
which were indisputably distinct from the 2017 
“possession claims”. 
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2014 claims are not preclusive of the 2018 claims as they 

are indisputably premised on a completely different 

underlying legal foundational basis. 

B. Sanctions Were Clearly Not Warranted Under R. 
11, Where Undersigned Advanced Good Faith Legal 
Argument In A Largely Undeveloped Area of The 
Law 
 

  Thus, where the causes of action between the 2014 

complaint and the 2018 complaint are indisputably distinct 

from each other [insufficient identicality], the judicial 

rulings on the 2014 claims cannot be preclusive to the 

2018 claims, as contrary to the panel finding, under the 

claims made in the 2014 complaint, there was never the 

need to prove that the 2008 assignment was void.20,21 

Additionally, assertions of “serial litigation” by the 

panel misconstrues what took place. First, the plaintiffs 

filed a try title petition in the land court, which is 

not a complaint, and plaintiffs could not allege other 

“claims” thereunder. Second, because the plaintiffs could 

not allege these claims they were forced to file a separate 

superior court case to address monetary damages only. 

While the panel states that plaintiffs should have filed 

 
20 Indeed, there was no publication of auction at the 
time of the 2012 try title Petition or the 2014 
complaint. 
21 Contrasted with the 2018 complaint to which the 
plaintiffs were forced to file to defend their title, 
which required invalidating the 2008 assignment, not 
merely that defendants were not in possession of it. 
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claims to void the mortgage in the 2014 action, besides 

being immaterial to the money damages action, the try 

title case was still active and pending at the time of 

the 2014 filing of this complaint. To find that 

plaintiffs’ counsel acted in bad faith in these particular 

circumstances would stand for the proposition of imposing 

sanctions on counsel merely to chill argument on an 

unpopular cause, as there is absolutely no basis in law 

or fact to have done so.22 23 

CONCLUSION 

This Court should grant further appellate review 

and reverse the judgment of the Land Court. 

 
 

June 14, 2021 Respectfully submitted, 
 
 

/s/ Glenn F. Russell, Jr.  
Glenn F. Russell, Jr. 
(BBO No. 656918)  
38 Rock Street  
Fall River, MA 02720 
(888) 400-9318 
russ45esq@gmail.com 

 
 

Counsel for Plaintiffs-Applicants 

 
22 Undersigned hired Morrison & Mahoney to defend the R. 
11 Order to Show Cause. [see brief in support against 
sanctions at RAV-045 to RAV-069, and transcript of 
hearing at RAV-232 to RAV-254].  
23 The Appeals Court panel also sidestepped the land 
court judge’s legal error regarding trial title 
petitions being synonymous with a “complaint”, which 
supported almost fifty percent of his ruling. 
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ADDENDUM 
 

Doc Description Page 

1 Opinion in LaRace v. Wells Fargo Bank 
N.A., as Trustee, 99 Mass.App.Ct. 316 
(2021) (Mar. 22, 2021) (Sullivan, 
J. joined by Woloholjian and Milkey, 
JJ.) 

Add.001
- 
Add.015 

2 Land Court Order on Summary Judgment 
in LaRace v. Wells Fargo Bank N.A., as 
Trustee, No. 18 MISC 000327 (Mass. 
Land  Ct. May 17, 2019, Speicher, J.) 

Add.016- 
Add.039 

3 Land Court Order on Order To Show Cause 
in LaRace v. Wells Fargo Bank N.A., as 
Trustee, No. 18 MISC 000327 (Mass. Land  
Ct. May 17, 2019, Speicher, J.) 

Add.040- 
Add.049 

4 

 

 

5 

 

 

U.S. Bank, N.A. v. Ibanez, 458 Mass. 
637 (SJC 2011) 

 

Deutsche Bank N.T. Co. v. Scanlan, 
19H82SP01496, Metro South HC (Oct. 19, 
2020; Theophilis, J.) 

 

Add.050- 
Add.068 
 
 
 Add.069- 
 Add.081 
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