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This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39(c) from the refusal of the appellee to grant an abatement of corporate excise paid by the appellant for the tax years ending February 28, 1997, February 28, 1998, and February 28, 1999 (“the tax years at issue”).  

Commissioner Scharaffa heard the appeal and was joined in the decision for the appellee by Commissioners Gorton, Egan, and Rose.  Chair Foley took no part in the consideration and decision of this appeal.
These findings of fact and report are made at the requests of the appellant and the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.

Philip S. Olsen, Esq. for the appellant.

Lutof George Awdeh, Esq. for the appellee.

FINDINGS OF FACT AND REPORT
On the basis of a Statement of Agreed Facts and exhibits, the Appellate Tax Board (“Board”) made the following findings of fact.  At all times relevant to this appeal, the appellant, Tech-Etch, Inc. (“Tech-Etch”), was a Massachusetts manufacturing corporation within the meaning of G.L. c. 63, § 38C engaged in the business of photoetching, forming, and laminating engineered components and flexible circuits.  During the tax years at issue, Tech-Etch operated two manufacturing facilities in Massachusetts, one in Plymouth and the other in Fall River. 
Tech-Etch timely filed its Massachusetts Domestic Manufacturing Corporate Excise Return (Form 355), pursuant to valid extensions, for all tax years at issue.  On its returns as filed, Tech-Etch reported all of its taxable net income as subject to tax in Massachusetts.  The total excise due on each return as filed was $399,776, $440,681, and $715,233, respectively.  On May 15, 2000, Tech-Etch timely filed Applications for Abatement with the Commissioner of Revenue (“Commissioner”) seeking abatement of corporate excise for each of the tax years at issue in the amount of $43,655, $53,815, and $111,013, respectively.  The total amount of excise at issue, exclusive of interest, was $208,483. 
By a Notice of Abatement Determination dated April 4, 2001, the Commissioner gave notice that he had denied in full Tech-Etch’s Applications for Abatement for each of the tax years at issue.  On June 1, 2001, Tech-Etch timely filed a petition with the Board.  On the basis of these facts, the Board found it had jurisdiction over this appeal.  
Tech-Etch contracted with two independent contractors, one located in Canada and the other in England, to solicit sales of tangible personal property to customers located in foreign countries.
  Tech-Etch sold its products to customers in foreign countries exclusively through its contracts with the independent contractors in England and Canada.  All sales to customers in foreign countries were negotiated by these independent contractors and then finalized by the placement of orders directly with Tech-Etch personnel located at the headquarters in Plymouth.  Tech-Etch shipped the tangible personal property directly to the customers.  
For the tax year ending February 28, 1997, Tech-Etch had sales in the total amount of $29,075,253.  This amount included $5,411,217 of sales of tangible personal property that were shipped to customers located in foreign countries.   For the tax year ending February 28, 1998, Tech-Etch had sales in the total amount of $32,917,157.  This amount included $5,870,555 of sales of tangible personal property that were shipped to customers located in foreign countries.  For the tax year ending February 28, 1999, Tech-Etch had sales in the total amount of $38,455,138.  This amount included $7,568,455 of sales of tangible personal property that were shipped to customers located in foreign countries.  
On its original returns for the tax years at issue, Tech-Etch included these sales to foreign-based customers as Massachusetts sales and allocated all of its income to Massachusetts.  On appeal, Tech-Etch argued that it was entitled to treat these sales as non-Massachusetts sales and to apportion its income.  On its amended returns, Tech-Etch reduced its sales factor from 100% to 88.83352% in 1997, to 87.515962% in 1998, and to 84.250896% in 1999, thereby reducing the amount of its net income that was subject to tax in Massachusetts.  The parties agreed that, during the tax years at issue, Tech-Etch had no business activity that required it to file a tax return in any other state of the United States and, accordingly, the sales to customers in other United States jurisdictions were subject to tax in Massachusetts, its site of commercial domicile.
For the reasons stated more fully in the following Opinion, the Board ruled that 100% of Tech-Etch’s taxable income, including the sales to customers in foreign countries, was properly allocated to Massachusetts.  Accordingly, the Board issued a decision for the appellee in this appeal.
OPINION

The issue in this appeal is whether the Commissioner properly treated sales made by Tech-Etch to customers in foreign countries (“foreign sales”) as Massachusetts sales for purposes of Tech-Etch’s corporate excise for the tax years at issue.  
Central to the taxability of foreign sales is whether the subject corporation is taxable in another jurisdiction.  Pursuant to G.L. c. 63, § 38(b), “if the corporation does not have income from business activity which is taxable in another state, the whole of its taxable net income . . . shall be allocated to this commonwealth.”  Accordingly, if Tech-Etch did not meet its burden of proving that it was taxable outside of the Commonwealth, then all of its income was properly allocated to the Commonwealth pursuant to § 38(b).  Conversely, “if a corporation . . . has income from business activity which is taxable both within and without this commonwealth, its taxable net income shall be apportioned to this commonwealth” by means of “a fraction, the numerator of which is the property factor plus the payroll factor plus twice times the sales factor, and the denominator of which is four.”  G.L. c. 63, § 38(c).        
A corporation is considered “taxable” in another state for purposes of § 38(b) if it meets either of the following requirements:
(1) in that state such corporation is subject to a net income tax, a franchise tax measured by net income, a franchise tax for the privilege of doing business, or a corporate stock tax, or

(2) that state has jurisdiction to subject such corporation to a net income tax regardless of whether, in fact, the state does or does not.
G.L. c. 63, § 38(b).  For purposes of the Massachusetts corporate excise, “state” includes not only a state of the United States, but also “any foreign country.”  G.L. c. 63, § 30(13).  Accordingly, for a taxpayer to be entitled to apportion its income to a state outside of Massachusetts, it must first show that it was taxable in another state outside of Massachusetts.  See Amray, Inc. v. Commissioner of Revenue, 1986 Mass. ATB Adv. Sh. 98, 103 (Docket No. 119875, April 17, 1986) (“The threshold question in the application of s. 38 is whether the corporation is taxable in other states.”).  Tech-Etch has failed to meet this threshold.  
Tech-Etch based its abatement claim solely on a presumption found in § 38(f), the provision which defines the sales factor, which is calculated as “a fraction, the numerator of which is the total sales of the corporation in this commonwealth during the taxable year, and the denominator of which is the total sales of the corporation everywhere . . . .”  G.L. c. 63, § 38(f).  The provision upon which Tech-Etch focused provides that “[f]or purposes of this subsection the corporation will be deemed to be taxable in the state of the purchaser if the tangible personal property is delivered or shipped to a purchaser in a foreign country; . . . .” (hereinafter “foreign-sale presumption”).  Tech-Etch argued that the foreign-sale presumption in § 38(f) should apply to all of § 38, including the determination under § 38(b) of whether it is taxable outside of Massachusetts.  According to its argument, Tech-Etch should be deemed taxable in all of the foreign countries where it made sales and therefore, its foreign sales should be excluded from the numerator of its sales factor. 
The Board ruled, however, that Tech-Etch’s argument was contrary to the plain meaning of the statute.  Pursuant to the plain meaning of the phrase “for purposes of this subsection” in § 38(f), the foreign-sale presumption applies strictly for purposes of calculating the sales factor under § 38(f).  See Commissioner of Revenue v. AMIWoodbroke, Inc. 418 Mass. 92, 95 (1994) (“The general rule of construction is that where the language of the statute is plain, it must be interpreted in accordance with the usual and natural meaning of the words.”).  In conformance with the language of the statute, the Commissioner has promulgated a regulation, contrary to Tech-Etch’s position, to specify that the foreign-sale presumption will not apply for purposes of the determination of whether the taxpayer is entitled to apportion its income under § 38(c).  The regulation provides:
For purposes of determining whether a taxpayer must allocate its income to Massachusetts under M.G.L. c. 63, § 38(b), or apportion income to Massachusetts under M.G.L. c. 63, § 38(c), a taxpayer is not subject to tax in a foreign state merely by virtue of the taxpayer’s sales of tangible personal property to purchasers in the foreign state.  However, if a taxpayer is otherwise entitled to apportion its income under M.G.L. c. 63, § 38(c), and must therefore calculate a sales factor under M.G.L. c. 63, § 38(f), then solely for purposes of calculating its sales factor, the taxpayer will be deemed to be taxable in a foreign state whenever it ships or delivers tangible personal property to a purchaser in that foreign state.
830 CMR 63.38.1(5)(b)3.b (emphasis added).  The Commissioner’s interpretation of the statute comports with the plain meaning of the statute.  The Board thus ruled that the regulation was entitled to deference.  See G.L. c. 62C, § 3 (power of Commissioner to promulgate regulations “not inconsistent with law” and “reasonably designed to carry out the intent and purposes” of a statute) and G.L. c. 14, § 6 (reasonable regulation will be prima facie evidence of a statute’s proper interpretation).  
Tech-Etch argued that the legislative history of § 38(f) demonstrates a legislative intent to treat a domestic corporation making sales into a foreign country as being subject to a net income tax in that foreign country.
  However, Tech-Etch failed to demonstrate that the provisions of § 38(f) were even relevant to its appeal, because it failed to demonstrate first that it was subject to a net income tax in a state outside of Massachusetts for purposes of § 38(b).  The determination of whether a taxpayer is subject to a net income tax in a foreign state for purposes of § 38(b) “is made as though the federal jurisdictional standards of the United States applied in that state.”  830 CMR 63.38.1(5)(b)3.a.  “[F]ederal jurisdictional standards of the United States,” not including provisions of any treaties or P.L. 86-272, essentially means the Due Process and the Commerce Clauses under the United States Constitution.  See Quill Corporation v. North Dakota, 504 U.S. 298, 305 (1992).  “Taxability in the state of the purchaser does not depend on the tax laws of the purchaser’s state, but on whether the taxpayer has sufficient contact with that state to give it jurisdiction to impose a tax.”  Lexicon, Inc. v. Commissioner of Revenue, 1993 Mass. ATB Adv. Sh. 256, 268 (Docket Nos. 160400-02, October 5, 1993) (citing Amray, Inc. v. Commissioner of Revenue, 1986 Mass. ATB Adv. Sh. 98 (Docket No. 119875, April 17, 1986) and Statler Industries, Inc. v. Commissioner of Revenue, 1988 Mass. ATB Adv. Sh. 294 (Docket No. 142503, September 1, 1988) (other citations omitted)).  Tech-Etch failed to meet its burden of proving that it had contacts with any state outside of Massachusetts sufficient to subject it to a net income taxation in such other state.  
The Board has previously ruled that a taxpayer must first demonstrate that it is taxable in a foreign state in order to establish its entitlement to apportion its income to Massachusetts pursuant to § 38(c).  In Lexicon, the taxpayer had argued that its sales to an independent sales agent in New York for resale to customers in foreign countries constituted sales outside of Massachusetts for purposes of the apportionment formula.  1993 Mass. ATB Adv. Sh. at 266.  The Board, however, ruled inter alia that “[t]he appellant presented no evidence that it was taxable either in New York, where [the agent] purchased the equipment, or in any of the foreign countries of the distributors or customers to which [the agent] resold the equipment.”  Id. at 268.  The Board thus issued a decision for the Commissioner in that appeal.            

The Board in this appeal ruled that, as in Lexicon, the taxpayer failed to meet its burden of proving that it was “taxable” outside of Massachusetts under G.L. c. 63, § 38(b) and, therefore, entitled to apportion its income pursuant to § 38(c).  In attempting to establish its right to apportion its income by relying on a presumption found in the apportionment formula without first establishing the applicability of that formula, Tech-Etch essentially put the cart before the horse and ignored the plain meaning of the statute.  The Board thus upheld the Commissioner’s assessment of Tech-Etch.
Conclusion
The Board ruled that Tech-Etch failed to meet its burden of proving that it was taxable in any jurisdiction outside of Massachusetts pursuant to G.L. c. 63, § 38(b) and that it was entitled to apportion its income pursuant to § 38(c).  Consequently, Tech-Etch failed to prove the applicability of the foreign-sale presumption of § 38(f).  Tech-Etch, therefore, could not exclude its foreign sales from being allocated to Massachusetts pursuant to § 38(b).  Accordingly, the Board issued a decision for the appellee in this appeal.  
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�  The parties stipulated that, during the tax years at issue, Tech-Etch sold to customers located in the following foreign jurisdictions:  Argentina, Australia, Austria, Canada, China, Costa Rica, Denmark, England, France, Germany, Greece, Guadeloupe, Holland, Hong Kong, India, Indonesia, Ireland, Israel, Italy, Japan, Luxembourg, Malaysia, Mexico, Netherlands, Philippines, Portugal, Puerto Rico, Scotland, Singapore, South Korea, Spain, Sweden, Switzerland, Taiwan, Thailand, Turkey, and the United Kingdom.


�  In Compugraphic Corp. v. Commissioner of Revenue, 1986 Mass. ATB Adv. Sh. 107, the Board outlined the legislative history of § 38(f) with respect to the foreign sale presumption.  The Board there found that the Commissioner had had a policy, as reflected in Revenue Ruling 1972-2, of excluding sales to foreign countries from the numerator of the Massachusetts sales factor calculated pursuant to § 38(f).  Id. at 113-14.  Accordingly, the Commissioner “was not empowered to change his policy of presuming foreign jurisdiction to tax by issuing a private letter ruling.”  Id. at 121.  
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