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RECOMMENDED FINAL DECISION
In October 2009, the Petitioner Brian Tenczar filed this appeal challenging a Superseding Determination of Applicability (“SDA”) that the Western Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SDA determined that the proposed lawn maintenance work that the Petitioner planned to perform on at least one portion of his real property at Lot 005 Wells Road in Cheshire, Massachusetts (“the Property”) was subject to regulation under the MWPA and the Wetlands Regulations.  The Department issued the SDA in response to a request by John A. Gable (“Mr. Gable”), a resident of 1375 Wells Road in Cheshire.
On November 5, 2009, I issued a Scheduling Order for resolution of this appeal in

accordance with the requirements of 310 CMR 1.01 and 310 CMR 10.05(7)(j).  The Scheduling Order, among other things, informed the Petitioner and the Department (“the parties”) of the dates of the Pre-Screening Conference (November 19, 2009), and the Adjudicatory Hearing (February 9, 2010).  See ¶¶ 3 and 10 of Scheduling Order.  On November 12, 2009, the Petitioner’s counsel informed the Office of Appeals and Dispute Resolution (“OADR”) that the Petitioner had filed for bankruptcy under Chapter 7 of the U.S. Bankruptcy Code, and requested that OADR stay the proceedings in this appeal pending resolution of the Petitioner’s bankruptcy filing.  As a result of that notification, I postponed the Pre-Screening Conference that was scheduled for November 19, 2009 and stayed the proceedings in this appeal.  See Stay Order, December 2, 2009.
My December 2, 2009 Stay Order directed the Petitioner to file a Status Report with OADR by Monday, March 1, 2010, stating whether his bankruptcy proceeding had concluded, and if not, when he believed the proceeding would conclude.  On February 26, 2010, the Petitioner filed a Status Report in the form of an electronic mail message (“e-mail message”) to OADR indicating that the bankruptcy proceeding had not concluded.  Consequently, the proceedings in this appeal remained stayed.

As of October 26, 2013, the proceedings in this appeal had been stayed for nearly four years, and there was no indication on the appeal docket noting whether the Petitioner’s bankruptcy proceeding remained pending or had been resolved.  As a result, I issued an Order directing the Petitioner to file a Status Report with OADR by November 25, 2013 informing OADR of the status of the bankruptcy proceeding.  The Petitioner did not file the required Status Report.

The Adjudicatory Proceeding Rules at 310 CMR 1.01, which govern resolution of all
administrative appeals before OADR, authorize the dismissal of an administrative appeal under various circumstances, including where the appellant fails to comply with the Presiding Officer’s directives, fails to prosecute its appeal, or engages in conduct evidencing intent not to proceed with the appeal or to delay the appeal’s final resolution.  See 310 CMR 1.01(10).  Here, the Petitioner’s failure to file the required Status Report would have justified immediate dismissal of his appeal because his action constituted a failure to comply with the directives of a Presiding Officer, a failure to prosecute his appeal, and conduct evidencing intent not to proceed with the appeal or to delay the appeal’s final resolution.  
I held off, however, issuing a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 1.01(10) dismissing the Petitioner’s appeal.  Instead, pursuant to my authority under 310 CMR 1.01(6)(d) to issue “Orders to show cause . . . requiring a person to explain or defend an act or failure to act in accordance with 310 CMR 1.01,” I issued an Order to Show Cause on January 4, 2014 (“January 2014 Order”) according the Petitioner with an opportunity to explain his failure to file the required Status Report.  The Petitioner was to provide his explanation in a memorandum to be filed with OADR by Friday, February 7, 2014.  My January 2014 Order made clear that if the Petitioner failed to file the memorandum by the February 7th deadline, I would issue a Recommended Final Decision recommending that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 1.01(10) dismissing the Petitioner’s appeal.   
The February 7, 2014 deadline for the Petitioner to file the required memorandum expired nearly one month ago.  The Petitioner did not file the memorandum.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision pursuant to 310 CMR 1.01(10) dismissing the Petitioner’s appeal due to the Petitioner’s failure to comply with the directives of a Presiding Officer, failure to prosecute his appeal, and conduct evidencing intent not to proceed with the appeal or to delay the appeal’s final resolution.  

NOTICE-RECOMMENDED FINAL DECISION

This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain notice to that effect.  Once the Final Decision is issued “a party may file a motion for reconsideration setting forth specifically the grounds relied on to sustain the motion” if “a finding of fact or ruling of law on which a final decision is based is clearly erroneous.”  310 CMR 1.01(14)(d).  “Where the motion repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments, it may be summarily denied. . . .  The filing of a motion for reconsideration is not required to exhaust administrative remedies.”  Id.

Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.  

Date: __________




__________________________








Salvatore M. Giorlandino 

Chief Presiding Officer

SERVICE LIST
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Brian Tenczar
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e-mail: rtenczar@roadrunner.com;

Legal representative:
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Pittsfield, MA 01201





e-mail: jhoughtonjr@aol.com;




fax: 413-445-4296;
The Local Conservation Commission:

Town of Cheshire Conservation Commission

80 Church Street
Cheshire, MA 01225;

Legal representative:
None identified in the Appeal Notice;
Other Interest Parties:
John and Wendy Gable





1375 Wells Road





Cheshire, MA 01225

Legal representative:
Mary F. Courtney, Esq.

Martin, Oliveira & Hamel, P.C.
75 South Church Street, Suite 550
The Clocktower Business Park
Pittsfield, Massachusetts 01201




e-mail: mfc@martinoliveira.com;

The Department:
Robert J. McCollum, Section Chief




Wetlands Program
MassDEP/Western Regional Office

Bureau of Resource Protection

436 Dwight Street

Springfield, MA 01103

e-mail: Robert.J.McCollum@state.ma.us;
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David Foulis, Environmental Analyst

Wetlands Program

MassDEP/Western Regional Office

Bureau of Resource Protection

436 Dwight Street

Springfield, MA 01103

e-mail: David.Foulis@state.ma.us;

Legal representative:
Deirdre Desmond, Senior Counsel
MassDEP Office of General Counsel 
One Winter Street, 3rd Floor

Boston, MA 02108;

e-mail: Deirdre.Desmond@state.ma.us;
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436 Dwight Street


Springfield, MA 01103.
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