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FINDINGS OF FACT AND REPORT

Based on the testimony, agreed statement of facts, and exhibits entered into evidence at the hearing of these appeals, the Appellate Tax Board (“Board”) made the following findings of fact.


During the tax years ending December 31, 1981 through December 31, 1984 (“tax years at issue”) appellant, Tenneco, Inc. (“Tenneco”), was a corporation organized under the laws of Delaware.  Tenneco’s headquarters and commercial domicile were located in Houston, Texas. In 1954, Tenneco, through its predecessor, Tennessee Gas and Transmission Company (“TGT”), obtained a certificate of foreign corporation registration to do business in Massachusetts.  

Since 1954, Tenneco has diversified its operations by acquiring business interests, nationally and internationally, in a variety of industries.  During the tax years at issue, Tenneco conducted its industrial operations through its own corporate divisions (“divisions”), as well as through its numerous wholly-owned subsidiaries (“subsidiaries”).  These operations included natural gas pipelines, oil and gas exploration, production, processing and marketing, the chemicals business, packaging, land and agriculture, construction and agricultural equipment manufacturing, automotive parts, minerals, shipbuilding and insurance.  

During the tax years at issue, Tenneco was comprised of five divisions.  The Pipeline Division consisted of the corporation’s original natural gas pipeline system and was responsible for management of all of the group’s interstate natural gas pipeline systems.  The Walker Division held most of the operating assets of the Walker Manufacturing Company, which manufactured and marketed automotive mufflers.  The Automotive Division, known as “Tenneco Automotive,” performed management and administrative activities for the automotive parts business conducted by the Walker Division and by Tenneco’s subsidiaries engaged in the automotive parts business.  The Independent Marketers Supply Division (“IMS Division”) marketed petroleum products and was managed as part of Tenneco Oil Company.  Finally, the Corporate Division performed management and administrative functions for Tenneco and all of its divisions and affiliates. 

During the tax years at issue, the pipelines operated by Tenneco served utility companies in over twenty-five states.  Tenneco’s Pipeline Division, through the Tennessee Gas and Transmission Company, provided overall administrative and staff services for the pipeline networks owned by Tenneco and its subsidiaries. 

During the tax years at issue, Tenneco had various assets and activities in Massachusetts. The Pipeline Division owned and operated between 441.4 and 455 miles of pipeline within Massachusetts (approximately 3.3 percent of its total pipeline miles).  It also had compressor stations in Agawam, Hopkinton and Charlton, as well as meter stations for delivery of natural gas at various locations along the pipeline. A Pipeline Division office was located in Agawam, along with district offices in Agawam and Hopkinton. The division and district offices were staffed with field personnel who had the responsibility for the operation and maintenance of all pipeline facilities in the area.  The Walker Division had sales representatives in Massachusetts, maintained a regional sales office in Amesbury and a leased warehouse in Norwood.  The IMS Division owned and operated a wholesale terminal in Springfield, where it sold fuel oil to industrial customers.  Neither the Automotive Division nor the Corporate Division had any activities in Massachusetts during the tax years at issue. 

In addition to Tenneco’s corporate activities in Massachusetts during the tax years at issue, Tenneco’s subsidiaries had activities in Massachusetts.  Tenneco Chemicals, Inc. owned and operated a polymer and plastics plant in Newton Upper Falls. Packaging Corporation of America owned and operated a box plant in Northampton and maintained a paperboard sales office in Duxbury.  Speedy Muffler King owned and operated retail muffler installation shops in Massachusetts. Tenneco Minerals Inc. owned an inventory of precious minerals in Massachusetts, held by an independent agent, pending resale on a commodities exchange. Employees of Newport News Industrial Corporation performed the installation of valves at a hydroelectric plant in Massachusetts during 1984. 

Certain of Tenneco’s divisions and subsidiaries had sales in Massachusetts during the tax years at issue. These included sales of various chemical products, packaging products, automotive and agricultural products.  J.I. Case Company, a Tenneco subsidiary, made wholesale sales of construction and agricultural equipment to independent dealers that would, in turn, sell the equipment at retail.  In addition, J.I. Case had several sales and service representatives in Massachusetts who would obtain orders for equipment from the independent dealers in Massachusetts and the surrounding New England states.  Walker Manufacturing Company, one of Tenneco’s Divisions, had sales representatives in Massachusetts, who took orders subject to the approval at its home office, located in Wisconsin. The Automotive Division also had sales activities in Massachusetts, limited to the solicitation of orders for approval and processing at Walker’s Wisconsin corporate office or Monroe’s corporate office in Michigan. The Insurance Division also had sales in Massachusetts, which included sale of life insurance, accident and health insurance, and annuity contracts by a sales force of independent agents. 

In operating its various businesses during the tax years at issue, Tenneco maintained centralized managerial control and oversight over its divisions and subsidiaries.  All Tenneco operations, including those performed by its subsidiaries, came under the purview of the Corporate Office, which included a unified management team comprised of the Chairman of the Board, Chief Executive Officer and a group of designated officers. Pursuant to Corporate Policy Manual No. TCP 1-102, the “basic function” of the designated officers was to “view [Tenneco’s] operations from a total standpoint.” Accordingly, each of the divisions and subsidiaries was assigned a specific Executive Vice President who was granted authority over the overall affairs of that division or subsidiary.  

In addition, the Office of the President was actively involved in strategic and detailed business planning for Tenneco’s subsidiaries. Subsidiaries were required to submit detailed annual reports to the Office of the President, setting forth business strategy and forecast for the ensuing five years.  Strategies proposed by a subsidiary were not necessarily accepted by Tenneco, or included in Tenneco’s overall planning.  Rather, these plans were reviewed by the Office of the President for consistency with Tenneco’s overall business strategy.  That Office met with subsidiaries and divisions to assist them with revising their plans.  The Office of the President gave its approval to plans, and synthesized them into the comprehensive “Five-Year Plan” presented to Tenneco’s Board of Directors. Officers of Tenneco and its subsidiaries also gathered twice a year to discuss matters of common concern.

During the tax years at issue, Tenneco carried out a centralized, unified and uniform advertising policy and practice.  Through its Corporate Advertising Department, as established by Tenneco’s Senior Vice President of Corporate Affairs and its Executive Director of Corporate Advertising, advertising conducted by each division and each subsidiary was managed, coordinated and monitored.  Although each Tenneco division and subsidiary had its own advertising department, which operated to support marketing of its products, all advertising activities were required to conform to the standards set by Tenneco’s Corporate Advertising Department. 

Tenneco also attempted to publicly align its corporate image with that of its divisions and subsidiaries. Tenneco’s Corporate Advertising Department’s goal was to create a unified public image and maximize public awareness of Tenneco, its divisions and subsidiaries.  Each division and subsidiary was required to comply with Tenneco’s “Standards of Corporate Identification.”  Tenneco required that its corporate shield and corporate signature appear in all advertisements.  Signs designed to be viewed from distances were required to display the Tenneco shield or a unique brand mark or logotype.  Signs over doorways, in contrast, were permitted to omit brand mark or logotype, but not the Tenneco shield.  Tenneco corporate identification on its vehicles was required to comply with particular color and style.  All stationery, business cards, forms and packaging developed by Tenneco’s subsidiaries also had to comply with Tenneco’s Standards of Corporate Identification. The Corporate Advertising Department also carried on a selective corporate advertising program in nationally distributed magazines and newspapers. With the exception of the Minerals and Shipbuilding Divisions, each of the divisions conducted advertising programs that were circulated, available, or distributed in Massachusetts, as well as in other states.

In the area of finance, Tenneco maintained control and oversight of its subsidiaries. Capital expenditures of its subsidiaries, for example, were subject to Tenneco’s scrutiny and approval. Pursuant to Tenneco’s Corporate Policy Manual, which “provides a source of approved statements of company policy applicable to Tenneco Inc. and its divisions and subsidiaries,” capital expenditures, projects or lease commitments over $200,000 required prior approval from Tenneco’s Chief Financial Officer, President or applicable Executive Vice President, and the Chief Executive Officer.  Pursuant to Corporate Policy No.  TCP 3-103, the sale of real property was subject to approval by certain officers of Tenneco depending on the value of the property.  Salaries in any subsidiary that exceeded certain dollar amounts required approval by Tenneco’s Board of Directors.  The retention of consulting, profession and related services entailing a cost in excess of $25,000 in one year also required the approval from the Office of President, at a level of seniority determined by the amount. 

In addition, all financing arrangements for any subsidiary that would increase that subsidiary’s indebtedness, obligate the subsidiary by guaranteeing another entity’s obligations, or change the subsidiary’s financial structure, required prior approval by Tenneco’s Executive Vice President for Finance.  In addition to controlling and overseeing subsidiary financing, Tenneco also loaned money to its subsidiaries which either could not borrow the amount necessary to operate, or would have had to pay a higher interest rate than that offered by Tenneco if it had to resort to borrowing from an independent lender. 

Tenneco’s own centralized accounting and internal auditing departments also had oversight of its divisions and subsidiaries.  Tenneco’s central corporate audit staff, ultimately accountable to Tenneco’s Chief Financial Officer, reviewed the accounting, financial and other operations of Tenneco divisions and subsidiaries. Tenneco’s corporate monitoring and evaluation served to ensure that the divisions and subsidiaries adhered to Tenneco’s centralized policies, procedures and plans.

Tenneco’s Corporate Records Management Section performed centralized records management services for Tenneco’s Houston-based companies, while assisting other subsidiaries in establishing and implementing records management programs in compliance with Tenneco standards. 

Employees within Tenneco’s divisions and subsidiaries were also evaluated according to uniform standards established by Tenneco. Each subsidiary’s key personnel were evaluated by a “Management Identification and Development Report,” forwarded to Tenneco.  The Office of the President developed a “Performance Planning and Evaluation” system covering managers and professional employees throughout Tenneco’s divisions and subsidiaries.  A procedure was also established to set job performance standards and objectives for employees throughout the Tenneco companies.  Evaluation criteria was standardized and used to construct “Management Profile” forms, through which information could be transmitted to Tenneco’s Corporate Vice President of Employee Relations.  In addition, “Succession” Planning Charts” identified and graded potential replacement candidates for executive positions across the Tenneco Group.  Tenneco, through the Office of the President, also organized a management resources program and management training courses.

During the tax years at issue, Tenneco maintained various departments, within its Corporate Division, which provided centralized services and assistance to its divisions and subsidiaries. These included: employee benefits plans open to certain salaried employees of Tenneco’s subsidiaries; a legal department; a single outside accounting firm which served as independent auditor for all subsidiaries; an insurance department; a tax department available to assist all subsidiaries in tax planning, compliance and return preparation; an insurance and loss control department which developed a uniform manual for use of all divisions and subsidiaries for accident reporting and insurance claims; and assistance in industrial ecology, environmental compliance and use of materials management control systems.  Tenneco also maintained programs, available to division and subsidiary employees and dependents, for scholarships, matching gifts and charitable contributions. It maintained contracts for corporate discounts for car rental and lodging for employees of its divisions and subsidiaries. A Tenneco Corporate Security Department also coordinated crime prevention and investigative efforts on behalf of all Tenneco divisions and subsidiaries.

During the tax years at issue, subsidiaries were required to adhere to certain policies promulgated by Tenneco. For example, political contributions in state and local elections, where permitted by law, could be made only with the approval of Tenneco’s Chief Executive and General Counsel. Other policies mandated by Tenneco related to regulation of short-term cash investments, internal accounting, disposal of non-current assets, cash management, domestic banking, employee expense accounts, foreign currency exposure management, international banking, loss control, incendiary fires, accident reporting, claims and insurance, release of company information, industrial ecology and environmental affairs, various aspects of purchasing and materials management, various aspects of employee relations, community and customer relations, and company travel and transportation arrangements. 

During each of the tax years at issue, Tenneco’s subsidiaries paid dividends to Tenneco.  In addition, Tenneco had management contracts in effect with its subsidiaries.  Pursuant to these management contracts, Tenneco charged its subsidiaries an allocable share of administrative and general (“A & G”) costs, representing compensation for its own costs of providing the above described centralized systems and services to its subsidiaries.  The A & G costs consisted of costs incurred by the Tenneco Corporate Division to provide the centralized benefits and services described in the management agreements, including costs for salaries, rent office expense, and travel.  The management fees charged to a particular contracting subsidiary were based on a percentage of that subsidiary’s revenues.

During the tax years at issue, Tenneco treated the management contract fees as book income.  Tenneco did not report these fees as gross income for federal or state income tax purposes.  In turn, the contracting subsidiaries did not claim federal or state income tax deductions for the management fees paid to Tenneco. 

Tenneco timely filed its Massachusetts tax returns for each of the tax years at issue and paid the tax shown as due.  Each of Tenneco’s Massachusetts’ returns filed during the tax years at issue purported to be a “hybrid” return: income from its Pipeline Division was reported on Form P.S.1, the Public Service Corporation Franchise Tax Return for corporations taxable under G.L. c. 63, § 52A (“utility tax”), and income from its other divisions was reported on Form 355B, the Foreign Business or Manufacturing Corporation Excise Tax return for corporations taxable under G.L. c. 63, § 39 (“corporate excise”).  On its corporate excise returns, it claimed a dividends received deduction under G.L. c. 63, § 38(a)(1) for all dividends received from non-utility subsidiaries during the year. In addition, management fees from the contracting subsidiaries for the year were not included in Tenneco’s apportionable net income on either its utility tax return or its corporate excise return. 

On audit of Tenneco’s returns for the tax years at issue, the Commissioner determined that Tenneco’s management fees must be included in Tenneco’s gross income, pursuant to G.L. c. 63, § 52A. Subsequently, on October 17, 1986, the Commissioner issued Notices of Intention to Assess (“NIAs”). The additional tax proposed in the NIAs was computed on the basis that Tenneco was not entitled to utilize a “hybrid” return and was instead required to report all of its income under the utility tax.  The NIAs further adjusted Tenneco’s apportionable net income by disallowing the dividends received deduction claimed by Tenneco under the corporate excise and by adding to Tenneco’s apportionable net income the management fees not included by Tenneco for federal income tax purposes.  On October 7, 1987, the Commissioner assessed additional tax and interest in the amount of $2,177,761 for tax year 1981, $2,086,686 for tax year 1982, $1,739,726 for tax year 1983, and $1,733,346 for tax year 1984.

On March 7, 1988, Tenneco timely filed Applications for Abatement requesting abatements for the tax years at issue.  In its applications, Tenneco claimed that it should be allowed to use an alternative method for allocating the dividend income and management fees added to apportionable net income by the Commissioner. On May 20, 1988, the Commissioner issued Notices of Abatement Denial, denying Tenneco’s abatement applications for each of the tax years at issue. By Petitions dated July 14, 1988, Tenneco appealed the Commissioner’s denial with this Board.  On the basis of the foregoing, the Board determined that it had jurisdiction to hear and decide this matter.

On the basis of the evidence presented, and to the extent that it is a finding of fact, the Board found that Tenneco, its divisions and its subsidiaries were sufficiently integrated to be components of a unitary business enterprise.  Accordingly, the Board found that dividend income received by Tenneco from its non-utility corporation subsidiaries must be included in Tenneco’s apportionable net income. Further, the Board found that management fees received by Tenneco from its subsidiaries constituted “gross income from all sources, without exclusion” for purposes of G.L. c. 63, § 52A(1)(b) and therefore must be included in its apportionable net income.  Finally, the Board found that the Commissioner did not err in applying the statutory apportionment formulas under G.L. c. 63, § 52A(3) applicable for the tax years at issue to Tenneco.   Accordingly, for the reasons detailed in the following Opinion, the Board issued a decision for the appellee in these appeals. 

OPINION


The issues raised in these appeals are: (A) whether dividends paid to Tenneco by certain of its subsidiaries are includible in Tenneco’s net income subject to apportionment; (B) whether management fees paid to Tenneco by  its  subsidiaries  constitute  “gross income” under G.L. c. 63, § 52A; and (C) whether Tenneco is entitled to use an alternative apportionment formula.


A.
DIVIDENDS


Pursuant to G.L. c. 63, § 52A, a tax is imposed on the “corporate franchise” of utility corporations doing business in Massachusetts, at a rate of 6.5 percent of its net income derived from business carried on within Massachusetts.  Pursuant to G.L. c. 63, § 52A(1)(a), a “utility corporation” is defined to include “(viii) every domestic or foreign pipe line corporation engaged in the transportation or sale of natural gas within the commonwealth.”  The Massachusetts Supreme Judicial Court ruled in Tenneco, Inc. v. Commissioner of Revenue, 401 Mass. 380 (1987)(“Tenneco I”) that notwithstanding the diverse activities of its non-utility subsidiaries, Tenneco is subject to the utility tax under § 52A, and not a “hybrid” tax which taxed some of its subsidiaries as business corporations, because Tenneco conducted “substantial natural gas transmission” in Massachusetts. Id. at 383-386.   Tenneco’s status as a “utility corporation” is, therefore, not at issue in these appeals.

Pursuant G.L. c. 63, § 52A(1)(b), a utility corporation’s “net income” is calculated as

the gross income from all sources, without exclusion, other than dividends from investment in such other utility corporations which represent eighty per cent or more of the voting stock thereof, for the taxable year, less the deductions, but not credits, allowable under the provisions of the Federal Internal Revenue Code, as amended and in effect for the taxable year.  Deductions with respect to the following items, however, shall not be allowed:

(i) dividends received 

After computing the utility corporation’s net income, the amount allocable to Massachusetts is determined by apportioning the corporation’s entire net income between Massachusetts and other states, based on an apportionment formula that reflects the location of the taxpayer’s income producing activities and assets. G.L. c. 63, § 52A(3).  For tax years 1981 and 1982, G.L. c. 63, § 52A provided that a utility corporation, doing business both within and outside Massachusetts, must allocate to the Commonwealth a portion of its net income equal to the “percentage of [the corporation’s] total net income as the cost of its plant, property and equipment within the commonwealth as shown by its books of accounts bears to the cost of its total plant, property and equipment.”  For tax years 1983 and 1984,  G.L. c. 63, § 52A provided that a utility corporation, doing business both within and outside Massachusetts, must allocate its net income on the basis of the three factor apportionment formula (property, payroll and sales) determined in accordance with G.L. c. 63, §§ 38 and 42.  See Exxon Corp. v. Wisconsin Dept. of Revenue, 447 U.S. 207, 219 (1980) (“It has long been settled that the entire net income of a corporation, generated by interstate as well as intrastate activities, may be fairly apportioned among the States for tax purposes by formulas utilizing in-state aspects of interstate affairs.”)


Tenneco argues that the Commissioner’s inclusion of dividends received from its non-utility subsidiaries in the determination of its net income violates constitutional principles. Specifically, Tenneco argues that these subsidiaries were not engaged in a unitary business with Tenneco and therefore the out-of-state dividends were not rationally related to values connected with Massachusetts.


The Commerce and Due Process Clauses of the United States Constitution place limits on the authority of a state to tax the income of a multi-state business enterprise. See Allied Signal, Inc. v. Division of Taxation, 504 U.S. 768 (1992).  A state may not tax income arising out of interstate activities, even on a proportional basis, unless there is a “minimal connection” or “nexus” between the interstate activities and the taxing state and a “rational relationship between the income attributed to the State and the intrastate values of the enterprise.” Container Corporation of America, 463 U.S. 159, 165-166 (1983), quoting Mobil Oil Corporation v. Commissioner of Taxes of Vermont, 445 U.S. 425, 436-437 (1980); Hunt-Wesson, Inc. v. Franchise Tax Board of California, 120 S. Ct. 1022, 1026 (2000).  


This necessary relationship is supplied when the foreign corporation is a member of a unitary business enterprise, and the income at issue is derived from that unitary business.  See Mobil Oil, 445 U.S. at 439 (The “linchpin of apportionability” for state income taxation of an interstate enterprise is the “unitary business principle.”)

A unitary business exists when there is a flow of value among the interstate activities, as demonstrated by the presence of the following indicia: “functional integration,” “centralization of management” and “economies of scale.” Container Corporation of America v. Franchise Tax Board, 463 U.S. at 179.

When an integrated business enterprise operates in more than one state, arriving at precise territorial allocations of value is often an elusive goal, both in theory and in practice. See generally, Mobil Oil Corporation, supra.  Further, although there are indicia of a unitary business, there is no single test for determining whether a unitary business exists.  Rather, there is a wide range of constitutionally acceptable variations of the unitary business “theme.” Container Corporation, 463 U.S. at 167.  
There are limits to the unitary business concept.  See generally F.W. Woolworth Co. v. Taxation and Revenue Department, 458 U.S. 354 (1982) and ASARCO, Inc. v. Idaho State Tax Commission, 458 U.S. 307 (1982).  A state tax cannot be “out of all appropriate proportion to the business transacted by the appellant in that State.” Exxon Corporation, 447 U.S. at 220, quoting Hans Rees’ Sons v. North Carolina ex rel. Maxwell, 283 U.S. 123, 135 (1931).  A state tax based on extraterritorial values not connected with a unitary business conducted in the taxing state accordingly lacks “the necessary relationship ‘to opportunities, benefits, or protection conferred or afforded by the taxing state.’” F.W. Woolworth, 458 U.S. at 372.

In order to exclude a particular receipt from income subject to apportionment, “the company must prove that the ‘income was earned in the course of activities unrelated to [those carried out in the taxing State.]’” Allied Signal, 504 U.S. at 787, quoting Exxon, 447 U.S. at 223.  This burden requires that the taxpayer negate “[t]he existence of a unitary relationship between payee and payor.” Id. Accord, Mobil Oil Corporation, 445 U.S. at 439-40 (“In the absence of any proof of discrete business enterprise, Vermont was entitled to conclude that the dividend income’s foreign source did not destroy the requisite nexus with in-state activities.”)  In the present appeals, Tenneco bears the burden of proving by “clear and cogent evidence” that there is “no rational relationship between the income attributed to the state and the intrastate values of the enterprise.”  Container Corp. 463 U.S. at 180, quoting Exxon, 447 U.S. at 220. 


Tenneco argued that the dividend income in question should not be included in its net income subject to apportionment because the subsidiaries paying the dividends were not part of a unitary business and, therefore, the Commissioner is “constitutionally precluded” from taxing the dividends.  The right of Massachusetts to tax dividends paid to Tenneco by its nonpipeline subsidiaries was addressed in Tenneco I.  Citing Mobil Oil and Container Corporation, the court rejected Tenneco’s state and federal constitutional claims that inclusion in its net income of dividends paid to it by its nonpipeline subsidiaries operating outside of Massachusetts violated its rights to equal protection and due process:

Tenneco failed to demonstrate, before the board, the absence of a rational relationship between the dividend income from its nonpipeline subsidiaries and values connected with its Massachusetts operations.  By contrast, a review of Tenneco’s enterprise reveals the interrelatedness of its major industries.  Tenneco’s oil and gas operations are integrated, and its activities involve the exploration and production of natural gas which is transported to Massachusetts and sold.  In addition, Tenneco has conceded that, for the years at issue, it generated revenues within the Commonwealth through the nonpipeline business operations of two of its divisions.  These divisions supervised the operations of Tenneco’s subsidiaries engaged in the production of automotive parts and petroleum products.  These subsidiaries contributed significantly to the dividends paid to Tenneco.

Tenneco I., 401 Mass. at 387.


Even apart from the court’s decision in Tenneco I, evidence admitted in the present appeals establishes that Tenneco and its subsidiaries were engaged in a unitary business.  Evidence of Tenneco’s unitary business enterprise is amply demonstrated by its “functional integration,” “centralization of management,” and its “economies of scale.”  Container Corporation, 463 U.S. at 179.  In fact, Tenneco itself in its complaint for refund of a California franchise tax filed in Tenneco West, Inc. v. Franchise Tax Board, 286 Cal. Rptr. 354 (1991), asserted that:

[t]he Tenneco Group was engaged in a single unitary business in that there was unity of ownership, unity of operation, unity of use, and mutual dependence and contribution among all members of the Tenneco Group.  The Tenneco Group had strong centralized management and centralized departments.  In addition, several other characteristics of a unitary business existed, including, without limitation, interlocking Directors and Officers, numerous intercompany transfers, and a program of intercompany financing.   

In addition to the foregoing admission entered into evidence in these appeals, there is substantial persuasive evidence in this record demonstrating extensive functional integration between Tenneco and its subsidiaries during the years at issue in these appeals.  Key facets of each subsidiary’s business were interconnected with Tenneco: capital expenditure projects, strategic planning, advertising, accounting activities, records management and employee evaluation and reporting.   Auditing functions also were largely centralized. Tenneco was involved in all financing arrangements that increased a subsidiary’s indebtedness, obligated the subsidiary, or changed a subsidiary’s financial structure.  Tax assistance and legal services were also furnished by Tenneco to its subsidiaries. Assistance in industrial ecology, environmental compliance and use of materials management control systems, was offered by Tenneco to its subsidiaries. Personnel training and development functions were largely integrated.  While certain activities, such as advertising and auditing, were conducted concurrently by the subsidiaries, even these were subject to the oversight and policy control of the parent. 

Tenneco centrally managed and controlled its subsidiaries.  Strong centralized management is important to the unitary business concept.  A parent’s management role, “grounded in its own . . . overall operational strategy” is suggestive of unitary relationship.  Container Corporation, 463 U.S. at 180, n. 19.  The “mere decentralization of day-to-day management responsibility and accountability cannot defeat a unitary business finding.” Id. citing Exxon Corporation, 447 U.S. at 224. Moreover, the Supreme Court in Container Corp., found that the following factors, also present in Tenneco’s relationship with its subsidiaries, all pointed to a determination of a unitary business relationship between parent and subsidiaries: “the business ‘guidelines’ established by [the parent] for its subsidiaries, the ‘consensus’ process by which appellant’s management was involved in the subsidiaries’ business decisions, and the sometimes uncompensated technical assistance provided by [the parent].” Id.  This management involvement was probative of unitariness because it was “grounded in [the parent’s] own operational expertise and its overall operational strategy.” Id.

Tenneco’s centralized management and control was similar to that of the taxpayer in Exxon.  In Exxon, the taxpayer was engaged in diverse and financially segregated operations.  Unitariness arose from the taxpayer’s unified management structure.  Exxon, 447 U.S. at 224.  The Court found that while the corporation could treat its operational departments as independent profit centers, it was a highly integrated business that benefited from an “umbrella of centralized management and controlled interaction.” Id.  Similarly, all of Tenneco’s operations, including those of its divisions and subsidiaries, came under a centralized management umbrella, within the purview and scrutiny of Tenneco’s Corporate Office. 

Tenneco’s Office of the President exercised direct oversight of its subsidiaries.  Each of the subsidiaries had a Tenneco Executive Vice President assigned to it. Managers periodically came together to discuss matters of common concern with the Tenneco group.  Tenneco management approval was required for a wide array of subsidiary undertakings. Compare ASARCO, 458 U.S. at 322 (subsidiary did not “seek direction or approval from [the parent] on major decisions.”) 

Tenneco’s corporate policies also reflected its comprehensive regulation of the subsidiaries’ business activities. See Container Corporation, 463 U.S. at 180, n. 19 (“[B]usiness ‘guidelines’ established by appellant for its subsidiaries” probative of management centralization”).

Tenneco also controlled the business direction of its subsidiaries through its coordination of planning. Tenneco’s Office of the President was actively involved in detailed business planning for the subsidiaries.   Tenneco required that its subsidiaries’ business initiatives harmonize with overall Tenneco objectives.  

Finally, economies of scale were evident in Tenneco’s provision of centralized services that provided assistance to its divisions and subsidiaries.  Tenneco had a common legal department, insurance department, tax department and  insurance and loss control department.  It provided assistance in industrial ecology, environmental compliance and the use of materials management control systems. It had a single outside accounting firm, which served as an independent auditor for all subsidiaries. In addition, employee benefit plans were obtained for the company as a whole.  Tenneco also provided volume discounts available to subsidiaries through the Tenneco affiliation in car rentals and travel accommodations. 

Tenneco’s relationship with its subsidiaries differs substantially from the relationship between corporate parent and subsidiaries at issue in Woolworth.  The issue raised in Woolworth was whether the Due Process Clause permitted New Mexico, a non-domiciliary state, to tax Woolworth’s dividend income, received from four foreign subsidiaries that did no business in New Mexico. The Supreme Court, in finding that the subsidiaries were “discrete business enterprises,” found little functional integration between Woolworth and its subsidiaries. Woolworth, 458 U.S. at 372.  Decisions about merchandise, inventory, store site selection, advertising and accounting control were made by subsidiaries “autonomously and independently.” Id. at 365.  Each subsidiary had a complete accounting department, financial staff, and its own outside counsel. Id.  Woolworth did not provide centralized purchasing, manufacturing, or warehousing of merchandise.  Id. Woolworth provided no training program to subsidiary personnel, nor was there overlap or exchange of personnel. Id. at 365-366.  Each subsidiary obtained its own financing, in most cases from sources other than the parent.  Id. at 366.  There was no consolidated tax filings or coordinated tax preparation. Id. at 368.  Managers did not periodically gather to discuss overall Woolworth operations. Id.

There was also little evidence in Woolworth of centralized management or achievement of economies of scale.  Each subsidiary had its own full-time management.  Woolworth, 458 U.S. at 366.  With only one exception, none of the subsidairies’ officers was a current or former employee of Woolworth.  Id.  There was no central training program to transmit Woolworth’s ideas of merchandising to the foreign subsidiaries.  Id. at 364-66. The subsidiaries “develop[ed] their own managers and instruct[ed] them in their method of operation.” Id.  The subsidiaries were free to fashion their own distinctive and localized “policies respecting [their] primary activity -- retailing.” Id.  “Importantly . . . Woolworth had ‘no department or section, as such, devoted to overseeing the foreign subsidiary operations.’” Id. at 367.  


Tenneco’s relationship with its subsidiaries also differs from the relationship between corporate parent and subsidiaries found in ASARCO, supra.  ASARCO involved Idaho’s power to tax dividend income received by a parent from five of its subsidiaries that did no business in that state.  The Supreme Court found that the subsidiaries were “discrete business enterprises” and, therefore, were insufficiently connected to be part of a unitary business with the parent. The Court determined that ASARCO’s subsidiaries operated independently and that subsidiaries sought neither direction nor approval from ASARCO on major decisions. 458 U.S. at 322.  The Court emphasized that the actual exercise of control of a subsidiary, as distinguished from the legal right to control the company, is the critical factor for determining the existence of a unitary business relationship. Id.

Given Tenneco’s unitary business relationship with its subsidiaries, no constitutional impediment precludes Massachusetts from taxing an apportioned share of subsidiary dividend income.  See Allied-Signal, supra. Specifically, dividend income received from unitary subsidiaries may be included by taxing states in their determination of apportionable net income.  See Mobil Oil 445 U.S. at 440 (“[S]o long as dividends from subsidiaries and affiliates reflect profits derived from a functionally integrated enterprise, those dividends are income to the parent earned in a unitary business.”) See also Tenneco I at 383, 386.

Tenneco argued that the Board should follow a decision by the California Fourth District Court of Appeals in Tenneco West, Inc. v. Franchise Tax Board, 286 Cal. Rptr. 354 (1991).  The court concluded in Tenneco West, on facts which the parties have stipulated are “representative” of the facts concerning Tenneco’s relationships with its subsidiaries which existed during the tax years at issue in the present appeals, that the taxpayer was not engaged in a unitary business with its nonpipeline subsidiaries.  Tenneco West is not, however, controlling in the present appeals.  First, the unitary business concept is not a single, rigid concept which is identical in all jurisdictions.  The unitary business concept “is not, so to speak, unitary: there are variations on the theme, and any number of them are logically consistent with the underlying principles motivating the approach.”  Container Corp., 463 U.S. at 167.  Accordingly, states are free to develop their own unique applications of the unitary business doctrine within constitutional parameters.  The Supreme Court has countenanced “divergent results in applying the unitary principle” particularly in light of varying evidence.  Allied-Signal, [cite].  

In addition, expert testimony admitted and relied on by the Tenneco West Court was not offered in the present appeals.  The expert’s qualifications and bases for his opinion were not before the Board, and he was not subject to cross-examination or other evaluation in the hearing of these appeals.  Accordingly, despite the parties stipulation regarding the “representative” nature of the facts at issue in Tenneco West, a significant factual basis on which the court relied in Tenneco West, the expert’s opinion, was not present in these appeals.

On the basis of the foregoing, the Board ruled that Tenneco and its subsidiaries were engaged in a unitary business and that, therefore, dividends paid to Tenneco by its subsidiaries were includible in Tenneco net income subject to apportionment under § 52A.

B.
MANAGEMENT FEES


Tenneco further argues that its management fees, charged to and paid by its subsidiaries during the tax years at issue, are not includible in its apportionable net income. It is undisputed that Tenneco treated these management fees as “book income” and did not report them as gross income for federal or Massachusetts tax purposes.  It is also undisputed that the subsidiaries did not claim federal or state income tax deductions for payment of these fees. Tenneco argues that because the management fees do not constitute “gross income” for federal income tax purposes, they cannot be included in net income subject to apportionment under § 52A.


Section 52A(1)(b) defines “net income” for purposes of the Utility Tax as “gross income from all sources” other than certain dividends not at issue in these appeals “less the deductions, but not credits, allowable under the provisions of the Federal Internal Revenue Code.”  The sweep of § 52A could hardly be broader: gross income from “all sources, without exclusion.”  Tenneco attempts to limit this broad definition of net income under the utility tax by reading in a reference to income as defined under the Internal Revenue Code.  However, unlike the corporate excise under G.L. c. 63, § 30, which specifically defines Massachusetts gross income by reference to federal gross income, § 52A contains no such reference.  It is difficult to argue that the Legislature’s inclusion of a specific reference to federal gross income for purposes of § 30 and its omission of such a reference in § 52A is without significance.  “Where the legislature has carefully employed specific language in one paragraph of the statute . . . but not in others which treat the same topic . . . the language should not be implied where it is not present.”  First Nat’l Bank of Boston v. Judge Baker Guidance Ctr., 13 Mass. App. Ct. 144, 153 (1982). 


The Legislature goes on to enumerate a single exception to the universal reach of “net income”: dividends received from utility corporation subsidiaries.  This limited exception – another clear departure from the corporate excise statute – leaves dividends from other subsidiaries included within the scope of “net income.” See Tenneco I, 401 Mass. at 383; see also Brady v. Brady, 380 Mass. 480, 484 (1980)(“a statutory expression of one thing is an implied exclusion of other things omitted from the statute”).  Operating income, in the form of management fees, realized from transactions with subsidiaries could not fall outside the scope of “net income” when dividends from those very affiliates are captured.


In addition, Tenneco can be bound by how it has cast its own transactions.  “Just as the Commissioner in determining income tax liabilities may look through the form of a transaction to its substance, so, as a general rule, may he bind a taxpayer to the form in which the taxpayer has cast a transaction.”  Spector v. Commissioner, 641 F.2d 376, 381 (5th Cir. 1981), cert. denied, 454 U.S. 868 (1981). Accord, Estate of Leavitt v. Commissioner, 875 F.2d 420, 423, n. 10 (4th Cir. 1989), cert. denied 493 U.S. 958 (1989).


Accordingly, the Board ruled that the Commissioner properly include the management fees received by Tenneco from its subsidiaries in its apportionable net income. 

C.
ALTERNATIVE APPORTIONMENT FORMULA

Tenneco’s final argument is that the statutory apportionment formula prescribed in G.L. c. 63, § 52A is not reasonably adapted to approximate Tenneco’s net income derived from business carried on within Massachusetts for the tax years at issue.  Tenneco argues that the statutory formula does not reasonably reflect its income derived from Massachusetts business because it includes dividends and management fees paid by its subsidiaries in its apportionable net income without making any corresponding adjustment to the apportionment formula to reflect values associated with its subsidiaries.  Tenneco maintains that if dividends and management fees are included in Tenneco’s net income, it is entitled to an alternative apportionment formula which reflects its subsidiaries’ property plant and equipment for tax years 1981 and 1982 or its subsidiaries’ property, payroll and sales for tax years 1983 and 1984.  Tenneco suggests that application of the statutory formula caused Tenneco’s Massachusetts income during the tax years at issue to be overstated by 3,000 percent. 
States are granted “wide latitude” in the selection of apportionment formulas and a formula-based assessment will only be disturbed when the taxpayer has proven by “clear and cogent evidence” that the income apportioned to the state is “out of all appropriate proportion to the business transacted” in the state or has “led to a grossly distorted result.”  Moorman Mfg. Co. v. Blair, 437 U.S. 267, 274 (1978) quoting Hans Rees’ Sons, 283 U.S. at 135 and Norfolk & Western R. Co. v. Missouri State Tax Commission, 390 U.S. 317, 326 (1968); see also Barclays Bank PLC v. Franchise Tax Board, 512 U.S. 298, 312 (1994) 

The Supreme Court has “long held that the Constitution imposes  no  single  [apportionment] formula  on  the States . . . and . . . [has] declined to undertake the essentially legislative task of establishing a single constitutionally mandated method of taxation.”  Goldberg v. Sweet, 488 U.S. 252, 261 (1989).  Even a method that “generally will not produce a figure that represents the actual profits earned within the State” can pass constitutional muster. Moorman Mfg., 437 U.S. at 273.  Considerable “imprecision” is tolerated. Id.  A “substantial margin of error [is] inherent in any method of attributing income among the components of a unitary business.” Container Corp. 463 U.S. at 184.  Such a formula need not “identify the precise geographic source of a corporation's profits." Moorman Mfg., 437 U.S. at 273.  Rather, a State need merely strive for a “’rough approximation’ of the corporate income that is ‘reasonably related to the activities conducted within the taxing state.’” Exxon Corp., 447 U.S. at 223, quoting Moorman Mfg. Co., 437 U.S. at 273. 

Applying these principles, the Supreme Judicial Court has rejected an argument analogous to the one advanced by Tenneco.  In The Gillette Company v. Commissioner of Revenue, 425 Mass. 670 (1997), the taxpayer argued that its foreign subsidiaries’ property, payroll and sales values should be included in its apportionment formula because interest and royalty payments received from the subsidiaries were included in Gillette’s apportionable net income.  “This argument ignores the fact that these payments represent income earned by Gillette, not its subsidiaries.”  Id. at 681.  The court went on to quote with approval this Board’s analysis of Gillette’s argument:

While it may be that, when a subsidiary’s income is combined with the parent’s income subject to apportionment, a taxing state must also combine the property, payroll, and sales figures of all members of a unitary business to calculate an apportionment formula, it does not follow that a combined apportionment formula is required when only the parent corporation’s income is being taxed.

Id. at 682.

Similarly, the income at issue in the present appeals, management fees and dividends paid to Tenneco by its subsidiaries, is Tenneco’s income, not that of its subsidiaries.  Accordingly, Tenneco’s apportionment formula need not include values attributable to its subsidiaries.  Tenneco has failed to prove by clear and cogent evidence that the apportionment formulas applied during the tax years at issue resulted in the apportionment of income to Massachusetts that is out of all appropriate proportion to its Massachusetts business or have resulted in a grossly distorted result. Moorman Mfg. 437 U.S. at 274.


On the basis of the foregoing, the Board ruled that the subject assessments were valid.  Accordingly, the Board issued decisions for the appellee in these appeals.
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