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REQUEST FOR FURTHER APPELLATE REVIEW 

 Appellant Terence Meehan hereby asks this Honorable Court to consider 

and grant this application for Further Appellate Review of the Appeals Court’s 

divided 3-2 decision in favor of appellee, Medical Information Technology, Inc. 

(“Meditech”).  This case involves analysis of the public policy exception to the at 

will doctrine of employment.  Because the Appeals Court did not properly apply 

Supreme Judicial Court precedent on this issue the result was a ruling by the 

Appeals Court  that an employee could be terminated solely for the act of 

exercising a statutory right granted by the Legislature.  The Appeals Court reached 

this conclusion notwithstanding that the statutory right in question related directly 

to Mr. Meehan’s status as an employee.   

The right in question is an employee’s statutory right, under G.L. c. 149 

§52C, to submit, for inclusion in the employee’s personnel file, a rebuttal to a 

written negative personnel action.   Notwithstanding that this right relates directly 

to an employee’s status as an employee, the Appeals Court ruled that the right was 

not “important” enough to preclude termination of the employee for exercise of 

that statutory right.  This conclusion is again at odds with Supreme Judicial Court 

precedent that a public policy exception to the at-will doctrine exists when an 

employee is terminated for exercising a legally guaranteed right that arises from 

the employee’s status as an employee. 
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By ignoring applicable precedent, the Appeals Court has in effect judicially 

nullified the statute in question.  As the dissenting opinion in the Appeals Court 

stated: 

The result the majority reaches renders the statutory right useless and 

illusory, and empowers employers to punish employees for doing exactly 

what the Legislature authorized them to do.  Countenancing such a 

result is wholly inconsistent with a just – or even a sane – 

employment policy.  The majority essentially casts the Legislature as 

a trickster, creating a trap for unwitting employees that employers 

may now spring. 

 

(Dissenting Opinion of Henry J. (with whom Rubin, J. joined), p. 8). 

 

Indeed, were it to stand, the Appeals Court decision would completely 

undermine the purpose of G.L. c. 149 § 52C, which is to guarantee employees the 

right to file, without fear of retribution, responses to information placed by their 

employers in their personnel files.  The current decision if allowed to stand would 

also directly undermine current Supreme Judicial Court precedent as to the scope 

of the public policy exception to the at will employment doctrine. 

 

STATEMENT OF PRIOR PROCEEDINGS 

 Mr. Meehan filed a one count Complaint in Norfolk Superior Court asserting 

wrongful termination in violation of public policy.  His complaint stated that he 

was fired by Meditech for exercising his right under G.L. c. 149 § 52C  to submit a 

written Rebuttal to a performance improvement plan (“PIP”).  Meditech then 
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moved to dismiss his Complaint as a matter of law and that motion was granted by 

the Superior Court Judge (Freniere, J.).  

 Mr. Meehan then filed a timely appeal in the Appeals Court.  On January 20, 

2021, the Appeals Court (in a 3-2 decision), affirmed the Superior Court decision 

dismissing Mr. Meehan’s case.  Meehan v. Medical Information Technology, Inc., 

No. 19-P-1412 (Mass. App. Ct. January 20, 2021), reported at 99 Mass. App. Ct. 

95 (2021).1 

 

STATEMENT OF THE FACTS 

 Plaintiff-Appellant Meehan incorporates by reference the factual summary 

contained in the “Background” section of pages 2-3 of the Appeals Court opinion.  

In brief, Meditech placed Mr. Meehan on a written Performance Improvement Plan 

(“PIP”).  In response to being placed on a written PIP, Mr. Meehan exercised his 

statutory right under G.L. c. 149 § 52C to submit a written Rebuttal.  Members of 

Meditech’s management met to discuss Mr. Meehan’s Rebuttal and during that 

meeting Meditech’s President and CEO, Howard Messing, decided that Mr. 

Meehan’s employment should be terminated immediately.  Meditech terminated 

Mr. Meehan’s employment that day.   

 

1 A true and accurate copy of the decision of the Massachusetts Appeals Court is 

attached Addendum. 
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POINTS OF APPEAL 

This case involves important issues of employee rights and statutory 

interpretation.  There are two related issues that Mr. Meehan asks this Court to 

consider: 

1) Whether the Appeals Court erred by ruling that the public policy 

exception to the at will employment doctrine did not preclude Meditech from 

terminating Mr. Meehan solely for his exercise of his statutory right to place a 

Rebuttal in his personnel file pursuant to G.L. c. 149 § 52C; and 

2) the related larger issue of whether the Appeals Court erred in concluding 

that it is appropriate for the Court, when analyzing the public policy exception in 

the context of an employee’s termination solely for exercising a statutory right 

directly related to that employee’s status as an employee, to analyze the 

“importance” of that statutory right as opposed to simply enforcing the right 

granted by the Legislature and prohibiting the termination of an employee purely 

for the exercise of a statutory right that arises directly out of the employee’s status 

as an employee.   
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WHY FURTHER APPELLATE REVIEW IS NECESSARY 

 

I. LEGAL STANDARDS 

The Court’s review of the allowance of a motion to dismiss is de novo, and in 

reviewing the sufficiency of a complaint under Rule 12(b)(6), the Court shall take as 

true the allegations of the complaint as well as such inferences as may be drawn 

therefrom in the plaintiff’s favor.  (Appeals Court Decision, p. 3). 

The Court has recognized exceptions to the general rule of at-will employment 

“…when employment is terminated contrary to a well-defined public policy.”  

(Appeals Court Decision p. 4, quoting Wright v. Shriners Hosp. for Crippled Children, 

412 Mass. 469, 472 (1992).  The Court has held that “[r]edress is available for 

employees who are terminated for [(1)] asserting a legally guaranteed right (e.g., filing 

[a] workers’ compensation claim), [(2)] for doing what the law requires (e.g., serving 

on a jury), or [(3)] for refusing to do what the law forbids (e.g., committing perjury).”  

(Appeals Court Decision, p. 6, quoting Smith-Pfeffer v. Superintendent of the Walter 

E. Fernald State Sch., 404 Mass. 145, 149-50 (1989).  The existence of a clearly 

defined public policy is a question of law for the Court.  (Appeals Court opinion p. 5, 

quoting Flynn v. Boston, 59 Mass. App. Ct., 490, 493 (2003)). 
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II. THE MOTION JUDGE AND THE MASSACHUSETTS APPEALS 

COURT ERRED IN RULING THAT THE PUBLIC POLICY 

EXCEPTION TO THE AT WILL EMPLOYMENT DOCTRINE DID 

NOT PRECLUDE MEDITECH FROM TERMINATING MR. MEEHAN 

SOLELY FOR EXERCISING A STATUTORILY GUARANTEED 

RIGHT THAT WAS DIRECTLY RELATED TO HIS STATUS AS AN 

EMPLOYEE 

 

As an initial matter, Mr. Meehan incorporates herein by reference the dissenting 

opinion of Justice Henry (with whom Justice Rubin joined).  The Appeals Court 

majority acknowledged Supreme Judicial Court precedent that “redress is available for 

employees who are terminated for asserting a legally guaranteed right (e.g., filing [a] 

workers’ compensation claim)….”  (Appeals Court opinion, p. 6, quoting Smith-

Pffefer at 149-150.  The majority then states, however, that Mr. Meehan’s exercise of 

his statutory right to file a Rebuttal “…falls within none of the clearly defined 

categories.”  (Appeal Court Opinion at p. 7).  There is no analysis, however, as to how 

an employee’s right to exercise a statutorily permitted right to file a Rebuttal is 

anything other than “asserting a legally guaranteed right.”  The Legislature granted 

employees this specific right in a statute and thus there can be no argument that it is 

not guaranteed or not well defined.  The Legislature also granted this right to 

employees in their status as employees (and not related to some other status such as 

shareholder or citizen).  See, King v. Driscoll, 418 Mass. 576 at 584 (1994), “…the 

statutory right must relate to or arise from the employee’s status as an employee, not 

as a shareholder.” 
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In arguing that Mr. Meehan can be terminated solely for his exercise of a 

statutory right granted by the Legislature to employees, the majority opinion appears 

to conflate Mr. Meehan’s very narrow claim with a different and much broader claim.  

Mr. Meehan’s narrow claim is that he cannot be fired solely for engaging in the 

statutorily permitted act of filing a Rebuttal in response to a negative personnel action.  

The basis and validity of the initial personnel action is not at issue, nor is the 

substance of Mr. Meehan’s response.  The only thing at issue is whether, as the 

Appeals Court ruled, employers can fire employees solely for that act of exercising 

their clear statutory right to file a Rebuttal to their personnel file.  

The majority states that the internal administration of an employer cannot be the 

basis of a public policy exception.  (Appeals Court opinion, p. 7).  Though this 

statement may be overbroad (see Dissenting Opinion, n. 2), Mr. Meehan is not in fact 

challenging the internal administration of Meditech.  Again, he is not asking the Court 

to opine on the merits of the PIP that was placed in his file or of his Rebuttal in 

response.  Mr. Meehan is instead simply asserting that the very act of filing a Rebuttal 

alone cannot be a valid basis for termination. 

The majority’s misreading of the case is further evidenced by the argument that 

the Personnel Records Statute at issue, G.L. c. 149 § 52C, does not articulate a  

sufficiently well-defined public policy because the contents of the Rebuttal is not 

before the Court.  (Appeals Court Opinion, p. 8).  Again, the merits of the Rebuttal are 
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irrelevant here, the issue is whether the general right to file a Rebuttal will be 

preserved.  First, as argued below, where the Legislature has specifically created a 

statutory right for employees it is questionable whether the Court should discount that 

right based on its own analysis of how important or well-defined is that right.  Second, 

the public policy embodied in the statute is that employees, for a number of important 

public reasons and not just personal reasons (see dissenting opinion pages 4-6), should 

have certain process rights when their performance is criticized, including the right to 

submit a response.  The right to be heard, to state one’s position is an important right, 

separate and apart from the substance of the position.  Again, because it is a statutory 

right related directly to Mr. Meehan’s status as an employee, termination for his 

exercise of that right falls squarely within the public policy exception to at will 

employment as that exception has been defined by the Supreme Judicial Court.    

The majority also misconstrues the case by claiming that applying the public 

policy exception in this case “would have converted the general rule [of at-will 

employment] “into a rule that requires just cause to terminate an at-will employee.”  

(Appeals Court Opinion, n. 5 quoting Smith-Pfeffer, 404 Mass. at 150).  Again, Mr. 

Meehan, is not seeking a ruling that employers may not terminate employees who 

have exercised their statutory right to submit a Rebuttal unless the employers have 

“just cause” to do so.  Clearly, an employer may terminate such an employee for any 

reason or no reason at all, notwithstanding the prior submission of a Rebuttal, just not 
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for an illegal reason, as Mr. Meehan was in this case, solely for the act of submitting a 

Rebuttal. 

As a practical matter (and as was discussed at oral argument to the three 

Appeals Court judges who participated in oral argument) the number of instances 

when employees are terminated solely for exercising their statutory right to submit a 

Rebuttal is quite limited.  Most employers are sophisticated enough, after placing an 

employee on a PIP, to thereafter terminate those employees for alleged failures to 

satisfy the requirements of the PIP or for some other reason unrelated to simply the act 

of submitting a Rebuttal.  None of those typical terminations would be subject to 

challenge simply because the Court were to confirm that employees cannot be 

terminated solely for exercising their statutory right to submit a Rebuttal.      

III. THE COURT OF APPEALS MISAPPLIED SUPREME JUDICAIL 

COURT PRECEDENT WHEN IT RULED THAT A STATUTORY 

RIGHT GRANTED TO EMPLOYEES, IN THEIR STATUS AS 

EMPLOYEES,  WAS NOT SUFFICIENTLY “IMPORTANT” TO 

PROTECT AN EMPLOYEE FROM TERMINATION FOR 

EXERCISING THAT RIGHT 

 

The majority grounded their opinion on the conclusion that an employee’s right 

to file a Rebuttal was “not sufficiently important” to qualify as a public policy 

exception to the general rule of at-will employment.” (Appeals Court Opinion, p. 8).  

The Court cited to the case of Mello v. Stop & Shop Companies, Inc., 402 Mass. 555 

at 557 (1988), for this proposition.  However, Mello did not involve a statute but 

rather a request that the Court recognize a general policy that employees not be 
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terminated for reporting alleged improper practices by co-workers.  As the Court 

stated, “Although an argument can be made for a rule of job security in such 

circumstances, at least for now the Legislature must be the source of any such rule.”  

Id.  The Court went on to say that “A basis for a common law rule of liability can 

easily be found when the Legislature has expressed a policy position concerning the 

rights of employees and an employer discharges an at-will employee in violation of 

that established policy, ….”  Id.  The Court thus explicitly distinguished the situation 

before it in Mello, from cases such as this one in which the Legislature has already 

expressed a policy position as to the rights of employees. 

In addition, this is not a case in which Mr. Meehan is relying on a statutory 

right unrelated to his status as an employee.  See, e.g., King v. Driscoll, 418 Mass. 

576, at 584-85 (1994), (statutory right of shareholder to bring derivative action not 

sufficient to protect employee-shareholder from termination for participating in such 

action).  In this case the statute at issue relates directly to employees’ rights as 

employees (and also does not implicate any additional issues related to the 

expenditure of public funds).  

In short the Court’s analysis of the “importance” of the public policy in issue is 

inappropriate when the Legislature has already expressed a policy position in the form 

of a statute that establishes an employee’s rights.  (See Appeals Court Dissenting 

Opinion, n. 2).  In such cases a determination by the Court that it is not sufficiently 
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“important” to protect an employee from termination for exercising a statutory right 

directly related to employment, constitutes an improper usurpation by the courts of the 

legislative function. 

The Appeals Court’s opinion if allowed to stand will in essence judicially 

repeal employee rights contained in G.L. c. 149 § 52C.  As the dissenting opinion 

notes “[o]nly the credulous and fools would exercise this right henceforth.”  (Appeals 

Court dissenting opinion, p. 1).  As the dissenting opinion also notes, this opinion if 

allowed to stand will in fact be worse than the simple nullification of rights.  Because 

the statute will still remain in place, the Court will have created a trap for any 

employee who still exercises his or her rights under the statute, not realizing that 

doing what the law tells them they have a right to do, can then provide a valid basis 

for their termination.  (Appeals Court Dissenting Opinion, p. 8).   
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CONCLUSION 

 WHEREFORE, for the reasons set forth above, Plaintiff-Appellant Meehan 

respectfully requests that this Court grant further appellate review of the Appeals 

Court’s affirmation of the dismissal of his Complaint. 

 

      Respectfully, 

       TERENCE MEEHAN, 

By His Attorney, 

 

 

/s/   James A. Kobe    

       James A. Kobe, Esq. (BBO # 548218) 

       James A. Kobe, P.C. 

29 Crafts Street, Suite 360 

Newton, MA 02458 

       (781) 283-9191    

       jak@kobelaw.com 

 

    February 23, 2021 
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CERTIFICATE OF COMPLIANCE WITH  

MASSACHUSETTS RULES OF APPELLATE PROCEDURE 

 

I hereby certify that, to the best of my knowledge, this Application for Further 

Appellate Review complies with Massachusetts Rules of Appellate Procedure, 

including, but not limited to: Rule 16(e) (references to the record); Rule 27.1 (form 

and length of petitions for further appellate review); and Rule 21 (redaction).   

I further hereby certify that, to the best of my knowledge, this Application for 

Further Appellate Review complies with the length limit of Rule 27.1(b) of the 

Massachusetts Rules of Appellate Procedure as follows:  

1. Counting all words required to be counted by Rule 27.1(b), the statement of 

Why Further Appellate Review is Necessary 1,677 words.  

2. The Application for Further Appellate Review has been prepared in 

proportionally spaced typeface using Microsoft Word in 14-point Times New Roman 

font. The undersigned has relied upon the word count feature of this word processing 

system in preparing this certificate. 

 

/s/ James A. Kobe    

James A. Kobe, Esq. (BBO # 548218) 

Dated: February 23, 2021 
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19-P-1412         Appeals Court 

 

TERENCE MEEHAN  vs.  MEDICAL INFORMATION TECHNOLOGY, INC.1 

 

 

No. 19-P-1412. 

 

Norfolk.     May 11, 2020. - January 20, 2021. 2 

 

Present:  Green, C.J., Vuono, Meade, Rubin, & Henry, JJ. 

 

 

Employment, Termination, Records.  Public Policy.  Practice, 

Civil, Motion to dismiss. 

 

 

 Civil action commenced in the Superior Court Department on 

February 11, 2019.  

 

 A motion to dismiss was heard by Diane C. Freniere, J.  

 

 

 James A. Kobe for the plaintiff. 

 Scott J. Brewerton for the defendant. 

 

 

 1 Doing business as Meditech. 

 

 2 This case was initially heard by a panel comprised of 

Justices Meade, Rubin, and Henry.  After circulation of a 

majority and a dissenting opinion to the other justices of the 

Appeals Court, the panel was expanded to include Chief Justice 

Green and Justice Vuono.  See Sciaba Constr. Corp. v. Boston, 35 

Mass. App. Ct. 181, 181 n.2 (1993). 
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 MEADE, J.  The plaintiff, Terence Meehan, who had been an 

employee at will of the defendant, Medical Information 

Technology, Inc. (Meditech), filed a one-count complaint in 

Norfolk Superior Court asserting wrongful termination in 

violation of public policy.  Meehan claimed that he was 

discharged as a consequence of submitting a rebuttal, utilizing 

the mechanism outlined in G. L. c. 149, § 52C, to a performance 

improvement plan (PIP) on which he had been placed.  Meditech 

moved to dismiss the complaint pursuant to Mass. R. Civ. P. 

12 (b) (6), 365 Mass. 754 (1974), and a Superior Court judge 

allowed the motion.  The judge determined that the narrow public 

policy exception to the general rule that an employee at will 

may be terminated without cause does not include termination for 

filing a rebuttal to information in one's personnel file 

pursuant to § 52C.  We affirm. 

 Background.  We summarize the facts alleged in Meehan's 

complaint, which we accept as true.  Meehan began working as a 

sales representative for Meditech in November of 2010.  In April 

of 2017, Meditech reorganized its twelve sales representatives; 

nine persons remained in the representative role and three 

persons, including Meehan, were placed in the supporting role of 

"Sales Specialist."  Meehan's job, his responsibilities, and his 

ability to earn commissions were all affected by this change.  

In July of 2018, Meditech placed Meehan and the other two sales 
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specialists on a PIP.  Approximately two weeks later, under the 

authority of G. L. c. 149, § 52C, Meehan wrote a lengthy 

rebuttal to the PIP, which he e-mailed to his supervisor.3  That 

same day, members of Meditech's management met to discuss the 

rebuttal.  During that meeting, Meditech's chief executive 

officer and president, Howard Messing, decided that Meehan's 

employment should be terminated immediately.  Meehan's 

employment was terminated the same day.  The next month, 

Meehan's counsel protested his termination.  The following year, 

Meehan filed the complaint at issue. 

 Discussion.  1.  Standard of review.  We review the 

allowance of a motion to dismiss de novo, and in reviewing the 

sufficiency of a complaint under rule 12 (b) (6), "[w]e take as 

true 'the allegations of the complaint, as well as such 

inferences as may be drawn therefrom in the plaintiff's favor.'"  

Marram v. Kobrick Offshore Fund, Ltd., 442 Mass. 43, 45 (2004), 

quoting Warner-Lambert Co. v. Execuquest Corp., 427 Mass. 46, 47 

(1998).  "What is required at the pleading stage are factual 

'allegations plausibly suggesting (not merely consistent with)' 

an entitlement to relief . . . ."  Iannacchino v. Ford Motor 

Co., 451 Mass. 623, 636 (2008), quoting Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 557 (2007). 

 3 The substance of the rebuttal is not part of the record on 

appeal. 
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 2.  At-will employment doctrine.  Typically, "employment at 

will can be terminated for any reason or for no reason." 

Harrison v. NetCentric Corp., 433 Mass. 465, 478 (2001).  See 

King v. Driscoll, 418 Mass. 576, 582 (1994), S.C., 424 Mass. 1 

(1996).  "We have recognized exceptions to that general rule, 

however, when employment is terminated contrary to a well-

defined public policy."  Wright v. Shriners Hosp. for Crippled 

Children, 412 Mass. 469, 472 (1992).  The Supreme Judicial Court 

"consistently has interpreted the public policy exception 

narrowly, reasoning that to do otherwise would 'convert the 

general rule . . . into a rule that requires just cause to 

terminate an at-will employee.'"  King, supra, quoting Smith-

Pfeffer v. Superintendent of the Walter E. Fernald State Sch., 

404 Mass. 145, 150 (1989).  To qualify as an exception to the 

general rule, "[t]he public policy must be well defined, 

important, and preferably embodied in a textual law source."  

Ryan v. Holie Donut, Inc., 82 Mass. App. Ct. 633, 636 (2012).  

See Mello v. Stop & Shop Cos., 402 Mass. 555, 557 (1988) (public 

policy must be "sufficiently important and clearly defined").  

On the other hand, "the internal administration, policy, 

functioning, and other matters of an organization cannot be the 

basis for a public policy exception to the general rule that at-

will employees are terminable at any time with or without 

cause."  King, supra at 583.  See Wright, supra at 474 (where 
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nurse reported internal problems at hospital to high-level 

officials within organization, reports were internal matter, 

which could not be basis for public policy exception).  "The 

existence of a clearly defined public policy is a question of 

law for the court."  Flynn v. Boston, 59 Mass. App. Ct. 490, 493 

(2003). 

 3.  Section 52C.  Meehan claims that he was wrongfully 

discharged, in violation of public policy, for exercising his 

statutory right under G. L. c. 149, § 52C, when he submitted a 

rebuttal in his personnel file to the PIP on which he had been 

placed.  Section 52C provides, in pertinent part: 

"An employer shall notify an employee within 10 days of the 

employer placing in the employee's personnel record any 

information . . . that . . . negatively affect[s] the 

employee's qualification for employment, promotion, 

transfer, additional compensation or the possibility that 

the employee will be subject to disciplinary action. 

 

. . .   

 

"If there is a disagreement with any information contained 

in a personnel record, removal or correction of such 

information may be mutually agreed upon by the employer and 

the employee.  If an agreement is not reached, the employee 

may submit a written statement explaining the employee's 

position which shall thereupon be contained therein and 

shall become a part of such employee's personnel record. 

 

. . . 

 

"Whoever violates the provisions of this section shall be 

punished by a fine of not less than five hundred nor more 

than twenty-five hundred dollars.  This section shall be 

enforced by the attorney general." 
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 As the circumstances here present, the ultimate question is 

whether the right to rebuttal provided by § 52C is a public 

policy sufficiently well defined and important such that the 

exercise of that right brings an employee within the public 

policy exception to the general rule that an at-will employee 

may be terminated without cause.  We conclude that, for several 

reasons, it does not. 

 Even though § 52C is embodied in a textual law source, not 

all statutes relating to an employee's rights are 

"pronouncement[s] of public policy that will protect, in every 

instance, an [at-will] employee from termination."  King, 418 

Mass. at 584.  See Parker v. North Brookfield, 68 Mass. App. Ct. 

235, 240-243 (2007) (public policy exception not applicable for 

at-will employee who claimed she was terminated solely for 

exercising statutory right to obtain town medical insurance 

benefits).  Indeed, the Supreme Judicial Court has "acknowledged 

very few statutory rights the exercise of which would warrant 

invocation of the public policy exception."  King, supra at 584.  

The court has held that "[r]edress is available for employees 

who are terminated for asserting a legally guaranteed right 

(e.g., filing [a] workers' compensation claim), for doing what 

the law requires (e.g., serving on a jury), or for refusing to 

do that which the law forbids (e.g., committing perjury)."  

Smith–Pfeffer, 404 Mass. at 149-150.   
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 The right to rebut information placed in one's personnel 

file falls within none of the clearly defined categories.  When 

the employer and the employee cannot agree on the correction or 

removal of negative information in the employee's personnel 

file, G. L. c. 149, § 52C, permits the employee to place in the 

file "a written statement explaining the employee's position."  

However, the Supreme Judicial Court has held that "the internal 

administration, policy, functioning, and other matters of an 

organization cannot be the basis for a public policy exception 

. . . ."  King, 418 Mass. at 583.  If it were otherwise, our 

courts would become super personnel departments.  See Sullivan 

v. Liberty Mut. Ins. Co., 444 Mass. 34, 56 (2005), quoting 

Mesnick v. General Elec. Co., 950 F.2d 816, 825 (1st Cir. 1991), 

cert. denied, 504 U.S. 985 (1992) ("Courts may not sit as super 

personnel departments, assessing the merits -- or even the 

rationality -- of employers' . . .  business decisions").  See 

also Shea v. Emmanuel College, 425 Mass. 761, 762 (1997) (no 

liability for discharge stemming from employee's internal 

complaint regarding violation of company rules).  Moreover, 

"[i]t is well established that Massachusetts law does not 

protect at-will employees who claim to be fired for their 

complaints about internal company policies or the violation of 

company rules, even though the employees' actions may be 

considered appropriate and 'socially desirable.'"  Falcon v. 

24



Leger, 62 Mass. App. Ct. 352, 362 (2004), quoting Smith-Pfeffer, 

404 Mass. at 150-151.  See Wright, 412 Mass. at 474-475.  

 Even if G. L. c. 149, § 52C, touches on a matter of public 

policy, it is one that is neither sufficiently important nor 

clearly defined, both of which are required to justify the 

exception.  See Mello, 402 Mass. at 557.  The lack of a clear 

definition for any public policy embodied in § 52C is 

illustrated by the fact that the content of an employee's 

rebuttal is in no way cabined.  Indeed, the rebuttal may relate 

to a "disagreement with any information contained in a personnel 

record," and § 52C allows information to be removed "upon mutual 

agreement . . . for any reason" (emphasis supplied).  G. L. 

c. 149, § 52C, third par.  

 As for importance, a "[p]ersonnel record" is, by 

definition, an internal record of a particular "employee's 

qualifications for employment, promotion, transfer, additional 

compensation or disciplinary action."  G. L. c. 149, § 52C.  

When an employee submits a written rebuttal to a company's 

personnel file, it has no effect on the public in general, which 

renders it far from important to the community.4  See, e.g., 

 4 That internal employment records might be important in 

certain circumstances, as the dissent posits, does not change 

the equation in the matter before us.  In fact, we do not 

suggest that G. L. c. 149, § 52C, may not play an important role 

in other contexts, e.g., those involving claimed violations of 

antidiscrimination laws, civil service provisions, or labor 
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Upton v. JWP Businessland, 425 Mass. 756, 758 (1997) ("no public 

purpose is served" by protecting employment of single mother who 

refused to work long hours due to childcare responsibilities).  

Contrast Mercado v. Manny's T.V. & Appliance, Inc., 77 Mass. 

App. Ct. 135, 139-140 (2010) (unlicensed employee fired for 

refusing to install home appliances where doing so both 

jeopardized public safety and violated State plumbing and 

electrical codes).  In fact, here, as in Upton, "[t]he plaintiff 

seeks to recover for a termination that was not, on its face, 

made because [he] did something that public policy strongly 

encourages (such as serving on a jury) or because [he] refused 

to engage in conduct that public policy strongly discourages 

(such as refusing to lie on behalf of [his] employer)."  Upton, 

supra at 758.   

relations matters.  Indeed, the evidentiary basis for such 

claims may lie in internal personnel records.  However, no such 

claim is before us.  Rather, the plaintiff claims he was 

terminated merely for filing the rebuttal. 

 

 Further, contrary to the dissent's claim, the fact that 

§ 52C requires that a rebuttal be contained in any transmission 

of the employee's personnel record to a third party does not 

bring it within the public policy exception.  That a third party 

may receive what had been an internal record does not make it 

significant to the public at large in a manner implicating the 

narrow justification for the public policy exception.  See King, 

418 Mass. at 584 ("Even a public policy, evidenced in a 

particular statute, which protects employees in some instances 

might not protect employees in all instances"). 
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 In sum, § 52C's provision of a mechanism for permitting a 

rebuttal to the contents of one's personnel file is neither 

sufficiently important to the public nor clearly defined; it 

thus cannot form the basis of a public policy exception to the 

at-will employment rule.  The motion to dismiss was properly 

allowed.5 

Judgment affirmed. 

 

 

 

 5 The dissent's claim that our decision serves none of the 

interests implicated in matters of employment, see Smith-

Pfeffer, 404 Mass. at 149, turns a blind eye to the very issue 

before us.  Had we applied the public policy exception in this 

case, it would have converted the general rule "into a rule that 

requires just cause to terminate an at-will employee."  Id. at 

150.  See Upton, 425 Mass. at 760.  Avoiding that result is 

alone a sufficient interest.  Moreover, while employment 

stability is a laudable societal end, if the public policy 

exception were applicable to merely prevent unemployment and 

potentially protect the public fisc, as the dissent suggests, 

the exception would swallow the at-will employment rule. 
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 HENRY, J. (dissenting, with whom Rubin, J., joins).  I 

would hold that if an employer fires an at-will employee merely 

for exercising their statutory right to submit a written 

statement for their personnel record pursuant to G. L. c. 149, 

§ 52C, that employee may assert a claim for wrongful 

termination.  To conclude otherwise, as the majority does, 

nullifies this statutory right because an employee who submits a 

rebuttal may be fired for doing so and will have no means of 

redress.  Only the credulous and fools would exercise this right 

henceforth.  Accordingly, I respectfully dissent. 

 Discussion.  As a general rule, an employer may terminate 

an at-will employee at any time, with or without cause.  

Massachusetts law, however, has long recognized an exception, 

that "an at-will employee has a cause of action for wrongful 

termination . . . if the termination violates a clearly 

established public policy."  King v. Driscoll, 418 Mass. 576, 

582 (1994), S.C., 424 Mass. 1 (1996).  "Redress is available for 

employees who are terminated for [(1)] asserting a legally 

guaranteed right (e.g., filing [a] workers' compensation claim), 

[(2)] for doing what the law requires (e.g., serving on a jury), 

or [(3)] for refusing to do that which the law forbids (e.g., 
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committing perjury)."  Smith-Pfeffer v. Superintendent of the 

Walter E. Fernald State Sch., 404 Mass. 145, 149-150 (1989).1 

 The public policy exception to the at-will employment 

doctrine is narrowly construed, so as not "to convert the 

general rule . . . into a rule that requires just cause to 

terminate an at-will employee."  Smith-Pfeffer, 404 Mass. at 

150.  The legally-guaranteed right for which an employee is 

terminated must relate to the employee's status as an employee.  

See, e.g., King, 418 Mass. at 584-585 (statutory right of 

shareholder to bring derivative action not sufficient to protect 

employee-shareholder from termination for participating in such 

action).  Similarly, "internal administration, policy, 

functioning, and other matters of an organization cannot be the 

basis for a public policy exception" to the at-will employment 

rule.  Id. at 583.2 

 1 The exception also has been held to apply where an 

employee cooperates with a law enforcement investigation of the 

employer, Flesner v. Technical Communications Corp., 410 Mass. 

805, 810 (1991); where an employee attempts to enforce safety 

laws which she has a duty to enforce, Hobson v. McLean Hosp. 

Corp., 402 Mass. 413, 416 (1988); and where an employee reports 

criminal wrongdoing to individuals within the company, Shea v. 

Emmanuel College, 425 Mass. 761, 763 (1997). 

 

 2 The pronouncement in King that internal matters cannot be 

the basis for a public policy exception to the general rule of 

at-will employment is dicta.  The court could have ruled against 

the plaintiff in King solely on the ground that he was not 

asserting a right legally guaranteed to employees.  The dicta 

also is questionable as it is based on several cases that did 

not involve an employee asserting a legally guaranteed right.   
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 Meditech, for purposes of its motion to dismiss, agrees 

that it terminated Meehan solely for asserting a legally 

guaranteed right to submit a rebuttal pursuant to G. L. c. 149, 

§ 52C.  Thus, Meehan's claim falls under the first category of 

the public policy exception, involving termination based on the 

assertion of a legally guaranteed right. 

 I disagree with the majority regarding whether the public 

policy embodied in G. L. c. 149, § 52C, is sufficiently 

important and well-defined and whether an employee rebuttal 

pursuant to § 52C is an internal matter. 

 By enacting § 52C, the Legislature has determined that the 

contents of a personnel file are not internal only to the 

employment relationship.  Section 52C serves the public interest 

by encouraging employers and employees to reach mutual agreement 

on removal or correction of information in an employee record.  

G. L. c. 149, § 52C, third par.  If the employer and employee 

cannot agree, the Legislature has set the public policy for the 

Commonwealth.  Section 52C provides that when "there is a 

disagreement with any information contained in a personnel 

record," an employee has the right to "submit a written 

See King, 418 Mass. at 582-583.  Thus, the court in King 

collapsed what had to that point been two separate categories:  

a legally guaranteed right and a public policy violation.  It 

also did so without offering a framework for determining when a 

legally guaranteed statutory right is sufficiently important and 

well defined. 
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statement explaining the employee's position which shall 

thereupon be contained therein and shall become a part of such 

employee's personnel record."  In addition, "[t]he statement 

shall be included when said information is transmitted to a 

third party as long as the original information is retained as 

part of the file."  Id.  Thus, the statute ensures that anyone 

outside the employer's organization who receives the employee's 

personnel record shall also receive the employee's statement.  

Id. 

 In concluding that § 52C is concerned only with internal 

corporate governance and that personnel records are, "by 

definition, an internal record," ante at   , the majority 

ignores the language in § 52C, third par., that affects third 

parties, and disregards the Legislature's public policy 

determination that an employee has the right to submit a 

rebuttal.  The statute is not merely about each individual 

employee's individual personnel file.  Section 52C serves 

several important public interests.  First, it sets a policy 

that every employee shall have this right to rebut because it is 

in the public interest to encourage employers and employees to 

communicate and, perhaps, clear up misunderstandings.  This 

promotes employment stability, which is beneficial to employers, 

and potentially protects employees and the public fisc from the 

cost of unemployment.  Second, the Legislature has made the 
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content of a personnel file a matter for all employees and 

anyone who might receive a personnel record.  This also serves 

an important public policy by ensuring that when employees 

choose or are to seek different employment, they can be fairly 

evaluated by potential new employers.  In essence, the statute 

makes labor markets work more fairly by making more, and more 

balanced, information available to potential employers.  The 

statute also expressly evinces the purpose of assisting 

employees in vindicating their rights under our State 

antidiscrimination laws, public employee labor relations laws, 

and civil service laws, all of which serve important public 

policies that go well beyond the internal concerns of employers.3  

 3 Furthermore, § 52C requires that: 

 

"An employer of twenty or more employees shall retain the 

complete personnel record of an employee as required to be 

kept under this section without deletions or expungement of 

information from the date of employment of such employee to 

a date three years after the termination of employment by 

the employee with such employer.  In any cause of action 

brought by an employee against such employer of twenty or 

more employees in any administrative or judicial 

proceeding, including but not limited to, the Massachusetts 

Office of Affirmative Action, the Massachusetts Commission 

Against Discrimination, Massachusetts Civil Service 

Commission, Massachusetts Labor Relations Commission, 

attorney general, or a court of appropriate jurisdiction, 

such employer shall retain any personnel record required to 

be kept under this section which is relevant to such action 

until the final disposition thereof." 

 

G. L. c. 149, § 52C, fourth par. 
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Furthermore, the fact that the statute imposes fines for 

violations and authorizes the Attorney General to enforce it 

suggests the statute's importance. 

 Reaching a result that nullifies a statutory right or fails 

to recognize the Legislature's conclusion that third-party 

rights are affected is not consistent with our obligation to 

discern and give effect to the intent of the Legislature.  

Oxford v. Oxford Water Co., 391 Mass. 581, 587-588 (1984).  "A 

basic tenet of statutory construction requires that a statute be 

construed so that effect is given to all its provisions, so that 

no part will be inoperative or superfluous" (quotations 

omitted).  Wolfe v. Gormally, 440 Mass. 699, 704 (2004), quoting 

Bankers Life & Cas. Co. v. Commissioner of Ins., 427 Mass. 136, 

140 (1998).  We are also to construe a law to render it "'an 

effectual piece of legislation,' able to accomplish legislative 

aims."  Service Employees Int'l Union, Local 509 v. Department 

of Mental Health, 476 Mass. 51, 57 (2016), quoting Sun Oil Co. 

v. Director of the Div. on the Necessaries of Life, 340 Mass. 

235, 238 (1960). 

 The statute thereby manifests the Legislature's 

understanding that any such records might be relevant to a 

terminated employee's cause of action against an employer.  I 

would consider this an important public policy, particularly 

when placed in the context of the statutory schemes and intended 

purposes of the listed administrative agencies. 
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 The majority's citation to Parker v. North Brookfield, 68 

Mass. App. Ct. 235, 240-243 (2007), to illustrate the 

proposition that not all statutes will protect employees in 

every instance is misplaced.  In Parker, the public employee 

exercised her statutory right to participate in the public 

employer's health insurance plan.  Thereafter, the employer 

eliminated her position to avoid the cost of providing her with 

health insurance.  We held that the employee could not recover 

on public policy grounds based on a claim that she was 

terminated solely for exercising her statutory rights, reasoning 

that the employer could consider the financial impact of the 

employee's request and could transfer the position to another 

department, even if that transfer resulted in the employee's 

termination.  Id. at 241.  In other words, the employee could 

have, and did, exercise her statutory right, but that was not 

the end of the inquiry:  notwithstanding the Legislature's 

provision of health insurance for public employees, we found "no 

legislative or other source of policy . . . barring" public 

employers from considering the costs of health insurance when 

deciding whether to maintain an employee's position, as such 

control of the workforce permitted the public employer to make 

wise use of limited tax dollars.  Id. at 241, 243. 

 Meehan's exercise of his right under § 52C is not a 

circumstance, like Parker, where exercise of the statutory right 
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implicates seriously the cost of operations, the basis of our 

decision in that case.4  Rather, Meehan's submission of a 

rebuttal implicates no substantial interest of the employer 

identified by Meditech. 

 The result the majority reaches renders the statutory right 

useless and illusory, and empowers employers to punish employees 

for doing exactly what the Legislature authorized them to do.  

Countenancing such a result is wholly inconsistent with a just -

- or even a sane -- employment policy.  The majority essentially 

casts the Legislature as a trickster, creating a trap for 

unwitting employees that employers now may spring. 

 In examining the question whether employees' exercise of 

their rights should affect employment, the Supreme Judicial 

Court has recognized the competing interests at stake. 

"Employees have an interest in knowing they will not be 

discharged for exercising their legal rights.  Employers 

 4 See Parker, 68 Mass. App. Ct. at 241-242 ("As in the 

private sector, we think that a municipal employer has a 

legitimate interest in having a large amount of control over its 

workforce and in exercising wide discretion to adapt to changing 

circumstances.  Such circumstances may include the burgeoning 

cost of employee insurance benefits.  We think the 

municipality's interest, and thus that of the taxpayer, in 

controlling its operations and finances, and in running the town 

business, permitted the town to consider the financial impact of 

[the employee's] request in determining when and whether to 

alter the description of her at-will position, and to transfer 

it to another department with the resulting termination of her 

employment, without fear of having to deal with the prospect of 

either having her locked into the position on a permanent basis, 

or providing other consideration as redress" [citation 

omitted]). 
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have an interest in knowing they can run their businesses 

as they see fit as long as their conduct is consistent with 

public policy.  The public has an interest in employment 

stability and in discouraging frivolous lawsuits by 

dissatisfied employees." 

 

Smith-Pfeffer, 404 Mass. at 149, quoting Pierce v. Ortho Pharm. 

Corp., 84 N.J. 58, 71 (1980).  Recognizing a cause of action for 

wrongful termination for asserting one's statutory right 

pursuant to § 52C serves all of these competing interests.  The 

majority's decision serves none.  Its assertion that our 

position would "convert[] the general rule 'into a rule that 

requires just cause to terminate an at-will employee,'" ante at 

note 5, is mistaken.  Were we to recognize a cause of action for 

wrongful termination here, employers would continue to be able 

to terminate employees for no reason at all; they would be 

prohibited only from terminating an employee for exercising this 

particular statutory right. 

 The majority claims that prohibiting discharge of an 

employee for exercising the statutory right to submit a rebuttal 

for inclusion in his or her personnel file runs the risk of 

leading to courts becoming "super personnel departments."  

Strong corporate values and the constraint of an employer's 

desire to be an attractive option in the employment market will 

prevent an overwhelming majority of companies from acting as 

Meditech asserts it can.  The companies willing to violate these 

norms will be few.  The courts are more than capable of 
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addressing these outliers to ensure the public interest served 

by the requirements of § 52C. 

 It is the Legislature's job to set policy, see, e.g., 

Powers v. Secretary of Admin., 412 Mass. 119, 127-128 (1992), 

and it has done so with the enactment of § 52C.  While the 

Legislature did not expressly prohibit an employer from 

terminating an employee for exercising the statutory right, as 

it did, e.g., with the workers' compensation act, G. L. c. 152, 

§ 75B, that is not dispositive.5  See Mello v. Stop & Shop Cos., 

402 Mass. 555, 557 (1988) (where statute does not explicitly 

proscribe penalizing or discharging employee, "[a] basis for a 

common law rule of liability can easily be found when the 

Legislature has expressed a policy position concerning the 

rights of employees and an employer discharges an at-will 

employee in violation of that established policy"). 

 Meditech nonetheless argues that Meehan is limited to the 

remedy provided in the statute.  What Meditech fails to 

appreciate is that Meehan is not alleging that Meditech did not 

allow him to submit a written statement pursuant to the statute.  

 5 My conclusion is consistent with the only other decision I 

can find to have considered the question.  See Campbell v. 

Windham Community Memorial Hosp., Inc., 389 F. Supp. 2d 370, 381 

(D. Conn. 2005) ("A discharge premised on the simple fact that 

an employee disagrees with any of [the] information contained in 

her personnel file and brings this disagreement to the attention 

of her employer violates the public policy expressed by [the 

statute]" [quotation omitted]). 
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Meehan is instead challenging his termination, which is not 

addressed by the statute.6 

 My narrow holding would be that the exception to the rule 

that at-will employees may be terminated at any time with or 

without cause includes termination in retaliation for employees' 

exercise of their statutory right.  Moreover, nothing in my 

opinion would address whether the content of an employee's 

statement may justify termination.7  I, therefore, respectfully, 

dissent. 

 

 6 For the same reason, Meditech's reliance on Kessler v. 

Cambridge Health Alliance, 62 Mass. App. Ct. 589, 596-597 

(2004), to argue that Meehan's remedy is defined by § 52C is 

unpersuasive because that case did not involve a claim of 

wrongful termination.  The claim in Kessler was limited to the 

employee's right to seek a determination whether documents in 

possession of his former employer were "documents relating to 

disciplinary action" concerning the employee and thus subject to 

§ 52C.  Id. at 597. 

 

 7 Indeed, Meditech argues that Meehan's "memorialization of 

internal objections in [the] form of a written rebuttal to his 

personnel file [is not sufficiently important to] protect him 

from termination."  The flaw in this argument is that Meditech 

made the tactical decision to pursue a motion to dismiss rather 

than a motion for summary judgment and did not attach Meehan's 

statement.  In this posture, we cannot evaluate this argument. 
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STATUTORY ADDENDUM 

 

G.L. c. 149 § 52C 

 

Section 52C. As used in this section, the following words shall, unless the context 

clearly requires otherwise, have the following meanings:—  

''Employee'', a person currently employed or formerly employed by an employer; 

provided, however, that for purposes of this section, persons who are employed, or 

were formerly employed, by a private institution of higher education in positions 

which may lead to tenure, are tenured, or which involve responsibilities similar to 

those in tenure-track positions, shall not be considered employees.  

''Employer'', an individual, corporation, partnership, labor organization, 

unincorporated association or any other legal business, public or private, or 

commercial entity including agents of the employer.  

''Personnel record'', a record kept by an employer that identifies an employee, to 

the extent that the record is used or has been used, or may affect or be used relative 

to that employee's qualifications for employment, promotion, transfer, additional 

compensation or disciplinary action. A personnel record shall include a record in 

the possession of a person, corporation, partnership or other association that has a 

contractual agreement with the employer to keep or supply a personnel record as 

provided in this section. A personnel record shall not include information of a 

personal nature about a person other than the employee if disclosure of the 

information would constitute a clearly unwarranted invasion of such other person's 

privacy. Without limiting the applicability or generality of the foregoing, all of the 

following written information or documents to the extent prepared by an employer 

of twenty or more employees regarding an employee shall be included in the 

personnel record for that employee: the name, address, date of birth, job title and 

description; rate of pay and any other compensation paid to the employee; starting 

date of employment; the job application of the employee; resumes or other forms 

of employment inquiry submitted to the employer in response to his advertisement 

by the employee; all employee performance evaluations, including but not limited 

to, employee evaluation documents; written warnings of substandard performance; 

lists of probationary periods; waivers signed by the employee; copies of dated 

termination notices; any other documents relating to disciplinary action regarding 

the employee. A personnel record shall be maintained in typewritten or printed 

form or may be handwritten in indelible ink.  

An employer shall notify an employee within 10 days of the employer placing in 

the employee's personnel record any information to the extent that the information 
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is, has been used or may be used, to negatively affect the employee's qualification 

for employment, promotion, transfer, additional compensation or the possibility 

that the employee will be subject to disciplinary action. An employer receiving a 

written request from an employee shall provide the employee with an opportunity 

to review such employee's personnel record within 5 business days of such request. 

The review shall take place at the place of employment and during normal business 

hours. An employee shall be given a copy of the employee's personnel record 

within 5 business days of submission of a written request for such copy to the 

employer. An employer shall not be required to allow an employee to review the 

employee's personnel record on more than 2 separate occasions in a calendar year; 

provided, however, that the notification and review caused by the placing of 

negative information in the personnel record shall not be deemed to be 1 of the 2 

annually permitted reviews.  

If there is a disagreement with any information contained in a personnel record, 

removal or correction of such information may be mutually agreed upon by the 

employer and the employee. If an agreement is not reached, the employee may 

submit a written statement explaining the employee's position which shall 

thereupon be contained therein and shall become a part of such employee's 

personnel record. The statement shall be included when said information is 

transmitted to a third party as long as the original information is retained as part of 

the file. If an employer places in a personnel record any information which such 

employer knew or should have known to be false, then the employee shall have 

remedy through the collective bargaining agreement, other personnel procedures or 

judicial process to have such information expunged. The provisions of this section 

shall not prohibit the removal of information contained in a personnel record upon 

mutual agreement of the employer and employee for any reason.  

An employer of twenty or more employees shall retain the complete personnel 

record of an employee as required to be kept under this section without deletions or 

expungement of information from the date of employment of such employee to a 

date three years after the termination of employment by the employee with such 

employer. In any cause of action brought by an employee against such employer of 

twenty or more employees in any administrative or judicial proceeding, including 

but not limited to, the Massachusetts Office of Affirmative Action, the 

Massachusetts Commission Against Discrimination, Massachusetts Civil Service 

Commission, Massachusetts Labor Relations Commission, attorney general, or a 

court of appropriate jurisdiction, such employer shall retain any personnel record 

required to be kept under this section which is relevant to such action until the final 

disposition thereof.  
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If an employer of twenty or more employees elects to have a written personnel 

policy regarding the terms and conditions of employment, such personnel policy, 

as the same may be amended from time to time, shall be continuously maintained 

at the office of such employer where personnel matters are administered.  

Whoever violates the provisions of this section shall be punished by a fine of not 

less than five hundred nor more than twenty-five hundred dollars. This section 

shall be enforced by the attorney general. 
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