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These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39(c) from the refusal of the appellee to grant an abatement of corporate excise assessed under G.L c. 63, § 38 for the calendar years 1991, 1992, 1993, 1994, 1995, 1998, 1999, and 2000 (“the tax years at issue”), and from the refusal of the appellee to grant an abatement of personal income tax assessed against Sheldon G. Adelson (“Mr. Adelson”), for calendar years 1994, 1995, and 1998 (“Mr. Adelson’s tax years at issue”).  

Commissioner Gorton heard these appeals and was joined in the decisions for the appellee by Commissioners Scharaffa, Egan, and Rose.  Chairman Foley took no part in the deliberation or decision of these matters.  
These findings of fact and report are made at the request of the appellants and the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.
Paul G. Roberts, Esq. for the appellants.

Thomas W. Hammond, Esq. and Andrew P. O’Meara, Esq. for the appellee.

FINDINGS OF FACT AND REPORT
On the basis of a Statement of Agreed Facts and testimony and exhibits offered during the hearing of these appeals, the Appellate Tax Board (“Board”) made the following findings of fact. 

The Interface Group (“Interface”) is a Massachusetts business trust with its regular place of business in Needham, Massachusetts.
  Interface’s Forms 355S-A, Domestic S Corporation Excise Returns, were timely filed and the tax shown as due was timely paid for the tax years at issue.  The Commissioner of Revenue (“Commissioner”) audited Interface’s corporate excise returns for the tax years 1991, 1992, 1993, 1994, and 1995.  On September 18, 1995, the Commissioner issued a Notice of Intention to Assess (“NIA”) for tax years 1991, 1992, and 1993, and on August 27, 1998, the Commissioner issued an NIA for tax years 1994 and 1995.  By two separate Notices of Assessment (“NOAs”), dated October 24, 1995, and October 14, 1998, the Commissioner notified Interface of his assessments for the tax years at issue, in amounts identical to those shown on the NIAs.
  Interface paid the full amounts of the deficiencies assessed by the Commissioner.
Applications for Abatement were timely filed for tax years 1991, 1992, 1993, 1994 and 1995, seeking an abatement of the full amounts assessed.  Applications for Abatement/Amended Returns for tax years 1998, 1999, and 2000 were also timely filed.  The Commissioner denied the above applications by Notices of Abatement Determination dated November 25, 2002.
  
Interface seasonably filed petitions under formal procedure with the Board for each of the tax years at issue.  On the basis of the foregoing, the Board found it had jurisdiction over the appeals for Docket Nos. C266670-76 and C266680.  The amount of corporate excise for the tax years at issue is $762,501 plus interest, as well as $10,936 of penalty relating to tax year 1995. 
Mr. Adelson was an individual resident of the State of Nevada.  He was at all material times the majority shareholder of Interface.  As a shareholder of Interface, Mr. Adelson was the recipient of items of income from a Massachusetts S corporation during Mr. Adelson’s tax years at issue.
  As will be explained in the Opinion, these items were includible in his income taxable to Massachusetts.  Mr. Adelson timely filed his Massachusetts Nonresident or Part-Year Resident Income Tax Forms 1-NR/PY and timely paid the taxes shown as due.  By NIA dated August 27, 1998, the Commissioner notified Mr. Adelson of his intent to make additional assessments of income tax for tax years 1994 and 1995.  Mr. Adelson timely filed Applications for Abatement for tax years 1994 and 1995 and an Application for Abatement/Amended Return for tax year 1998.  The Commissioner denied these applications by a Notice of Abatement Determination dated November 25, 2002.  Mr. Adelson timely filed petitions under formal procedure with the Board for each of the tax years 1994, 1995, and 1998.  On the basis of the foregoing, the Board found it had jurisdiction over the appeals for Docket Nos. C266677-79.  The amount of individual income tax at issue is $268,498 plus interest.
Interface was a public charter tour operator doing business under the trade names GWV Travel and GWV International (“GWV”).  GWV created and marketed vacation travel packages to destinations primarily in the Caribbean Islands and Mexico.  During the tax years at issue, each of the travel destinations was located in a foreign country or a U.S. territory overseas.  A GWV vacation travel package included air transportation, hotel accommodations, and ground transfers.  GWV contracted with various air carriers and airlines, hotels, and local ground transportation operators to create the various components of the travel packages.  MaryAnn Gentile, Vice President of Operations for GWV, testified that, in most instances, contracts for hotel room accommodations were executed at the hotel.  GWV’s Aviation Department employees also traveled outside of  Massachusetts to negotiate and execute contracts with airlines and ground transportation operators.    
The vast majority of GWV’s employees were based in its Needham, Massachusetts office.  The employees acted as liaisons with the destination hotels, providing the hotels with room counts and guest names, and responding to special requests.  The Needham employees also developed seasonal brochures and smaller promotional flyers, which were printed in New York and then distributed to travel agents, trade shows, and various advertising media nationwide.  GWV also had employees or independent representatives located at each of its destinations to meet the arriving passengers and to assist with the overall servicing of clients including: planning and attending orientation sessions at the hotels; arranging for rental cars; being available to answer questions and solve problems; and assisting tour participants during their arrivals at and departures from the destination locations.  For each of the tax years at issue, over 90% of GWV’s payroll was paid to workers operating in Massachusetts. 

GWV made the purchases of hotel accommodations, airfare, and ground transportation to assemble the various vacation packages.  According to its accounting practices, GWV recorded all of its outlays for airfare, ground transportation, and hotel accommodations as its own costs.  Contracts with hotels typically required GWV to pay a penalty for unsold hotel rooms which had been part of its reservation.  At certain destinations, GWV also paid passenger facility charges, general usage charges, special facility charges, departure taxes, security fees, foreign entry taxes, immigration fees, airport service charges, and other similar taxes or duties.  

GWV’s vacation travel packages were sold to the public through independent travel agents.  Travel package prices were established by GWV and the travel agents passed on these prices, plus the agents’ commissions, to their customers, the ultimate consumers of the travel packages.  Customers paid a deposit at the time of booking a trip and became obligated to pay the balance of the purchase price of the trip in accordance with the terms and conditions of GWV’s Tour Participant Agreement, as printed in each brochure distributed by GWV.  The Tour Participation Agreement applied to all trips sold during the tax years at issue. 

The travel agents were independent of GWV, and they also performed duties for other suppliers and vendors of travel services unrelated to GWV.  The travel agents either deducted their commissions from the customers’ payments, or GWV processed the sale and remitted a commission to the agents.  All customer funds received by GWV were placed in an escrow account until the vacation was completed.  In its books and records, GWV accounted for the sale of each vacation travel package as a separate transaction for each individual customer.         
GWV did not own or manage any of the airlines, hotels, or ground transportation operators that supplied the components of the travel packages.  In its Tour Participant Agreement, GWV disclaimed any liability for the actions or omissions of the airlines, hotels, and ground operators.

Interface did not pay any excise on or measured by the income received in connection with the tours.  In making the assessments against the appellants, the Commissioner asserted that all of GWV’s income-producing activities occurred in Massachusetts and therefore, Interface’s sales should be allocated one hundred percent to Massachusetts.  In support of its assessment, the Commissioner contended that GWV’s costs of performance should exclude GWV’s costs for the purchases of hotel rooms, airfare, and ground transportation, because the hotel and transportation vendors were independent of GWV.  
The appellants countered that costs of performance should include the hotel, airfare and ground transportation costs, which would be sourced to the locations where the contracts were executed.  The appellants then contended that the total of these costs exceeded GWV’s costs incurred in Massachusetts if analyzed on a per-vacation-package basis.  David Bloom, the Comptroller and Chief Financial Officer of GWV, testified that according to internal accounting documents entered into evidence, which “break out [GWV’s] cost components based on the destination,” the costs for hotel accommodations, airfare, and ground transportation accounted for approximately ninety percent of GWV’s direct costs for providing each vacation package.  However, Mr. Bloom conceded that, for all tax years at issue, in analyzing GWV’s total costs on a yearly basis rather than a per-transaction basis, the costs allocated to Massachusetts, including “overhead” and personnel costs, were greater than the costs allocated to any single destination, even when the costs for airfare, hotel accommodations and ground transportation were included in GWV’s costs of performance and sourced to the destination locations.  
GWV had employees and property in states outside of Massachusetts during the tax years at issue.  Interface had not filed excise returns in another state since tax year 1995.  The Commissioner’s assessments of the appellants did not challenge Interface’s right to employ property, payroll, or sales factors and, accordingly, its right to apportion its income to Massachusetts.  Rather, the assessments were based on the proper calculation of Interface’s sales factor.  
In 2000, the Board issued Interface-Group-Nevada, Inc. v. Commissioner of Revenue, ATB Findings of Fact and Reports 2000-324 (“Interface-Nevada”), which ruled for the Commissioner on each of the three issues brought forth by the appellant in that appeal, Interface Group-Nevada, Inc. (“Interface-Nevada”) on behalf of its predecessor, The Interface Group, Inc. (“Interface, Inc.”).
  Interface, Inc. consisted of three divisions:  GWV Travel and Five Star Airlines (collectively referred to in Interface-Nevada as the “Travel Unit”), and the Tradeshow Unit.  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 325.  Interface-Nevada ruled on the assessment against Interface, Inc. for calendar year 1985.  Mr. Adleson was not a named appellant in that appeal.    
The parties present two issues to the Board for its consideration.  The Board’s ultimate findings of fact, as they pertain to each issue, are detailed below.
1. Does the doctrine of collateral estoppel bar the appellants from pursuing the instant appeals?

The Board’s ruling in Interface-Nevada was based on factual circumstances as they existed during the relevant time period of that appeal.  The Board made specific factual findings in that case distinct from those in the present appeals.  Based on those findings, the Board ruled that the appellant “had not met its burden of proving that more direct costs associated with the Travel Unit’s income-producing activities were incurred in any one state other than Massachusetts.”  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 361.  Therefore, for reasons stated in the following Opinion, the Board ruled that Interface-Nevada did not bar the appellants from pursuing the instant appeals before the Board. 

2. Must Interface include its receipts from the sale of vacation travel packages in the numerator of its Massachusetts sales factor pursuant to G.L. c. 63, § 38(f)?
During the tax years at issue, GWV’s income was derived from the sale of tour packages.  The Board found that GWV bore the costs associated with the purchases of the various components of the vacation packages, particularly the costs for airfare, hotel accommodations, and ground transportation at the destinations.  However, the Board also found that GWV carried on significant income-producing activity in its Needham office based on the costs associated with this office, including overhead and salaries paid to GWV’s employees, the vast majority of whom worked in the Needham office.  The Board further found that each separate customer’s vacation trip did not constitute an individual income-producing activity.  Instead, GWV’s income-producing activity was the overall operation of a business which packaged and sold vacation tours in bulk.   
The Board ultimately ruled that the appellants failed to meet their burden of proving that GWV incurred greater costs of performance related to its income-producing activity in any single state other than Massachusetts.  Therefore, for the reasons stated in the following Opinion, the Board upheld the Commissioner’s assessments and issued its decisions for the appellee in these appeals.

OPINION

These appeals arise from the Commissioner’s assessments against Interface
 and Mr. Adelson.  Under federal tax law, an S corporation is not taxable as a separate entity; instead, income, losses, deductions, and credits pass through to its shareholders.  Internal Revenue Code (“Code”) § 1363(a).  For Massachusetts tax purposes, an S corporation is a separate taxable entity if its receipts exceed six million dollars.  G.L. c. 63, § 32D(a)(ii).  Pursuant to G.L. c. 62, § 17A, a shareholder of a Massachusetts S corporation is subject to tax on his or her distributive share of the income realized by      the  S corporation. As  a nonresident shareholder, Mr. Adelson was subject to tax on the income he received from an S corporation to the extent that it was attributable to a trade or business it conducted in Massachusetts.  G.L. c. 62, § 5A.  
The Board addressed each of the issues raised by the parties as follows.  
1. The doctrine of collateral estoppel does not bar the appellants from pursing the instant appeals. 
The Commissioner contended that the appellants were collaterally estopped from pursuing these appeals because they were essentially relitigating an issue that the Board had found in the Commissioner’s favor in Interface-Nevada.  “Before a party will be precluded from relitigating an issue, a court must determine that (1) there was a final judgment on the merits in the prior adjudication; (2) the party against whom preclusion is asserted was a party (or in privity with a party) to the prior adjudication; . . . (3) the issue in the prior adjudication was identical to the issue in the current adjudication; . . . [and] (4) the issue decided in the prior adjudication [was] essential to the earlier judgment.”  Tuper v. North Adams Ambulance Service, Inc., 428 Mass. 132, 134-35 (1998) (“Tuper”) (citing Fay v. Federal Nat'l Mtge. Ass'n, 419 Mass. 782, 790 (1995) and Massachusetts Prop. Ins. Underwriting Ass'n v. Norrington, 395 Mass. 751, 753 (1985)).  The absence of any of these conditions will prevent collateral estoppel from barring a litigant from presenting its petition.  See Tuper, 428 Mass. at 134-35.     
The Board focused on the third inquiry, whether the issue in the prior adjudication was identical to the issue in the instant appeals, and found that it was not.  Collateral estoppel precludes the relitigation of issues that pertain to a particular set of facts.  However, it should not be applied so widely as to preclude a party from litigating issues that are based on distinct factual determinations.  For example, in the context of income tax cases, the Supreme Court has ruled that collateral estoppel should be applied very narrowly when the controversies involve different tax years.  In Commissioner of Internal Revenue v. Sunnen, 333 U.S. 591, 599 (1948) (“Sunnen”), the Supreme Court held: 
Where two cases involve income taxes in different taxable years, collateral estoppel must be used with its limitations carefully in mind so as to avoid injustice.  It must be confined to situations where the matter raised in the second suit is identical in all respects with that decided in the first proceeding and where the controlling facts and applicable legal rules remain unchanged.
(citation omitted).  The Supreme Court also noted that “[i]ncome taxes are levied on an annual basis” and accordingly, “[e]ach year is the origin of a new liability and of a separate cause of action.”  Id. at 598.  In the instant appeal, the Board found Sunnen to be persuasive authority:  like personal income tax, the corporate excise is also levied on an annual basis and thus gives rise to “a new liability” and likewise “a separate cause of action” each tax year. 
  Id.  See also G.L. c. 63, § 32.
Several facts in the instant appeals are distinct from the facts of Interface-Nevada.  Interface’s presentation of the issue in this case differs from the presentation in the Interface-Nevada appeal.  In Interface-Nevada, the appellant analyzed and presented evidence relating to its total costs of performance for calendar year 1985 and contended that the total costs incurred in all of the destination states combined exceeded the total costs incurred in Massachusetts.  In the present appeals, however, the appellants presented evidence based on analysis of GWV’s costs on a sale-by-sale basis, citing 830 CMR 63.38.1 to support this analysis.  This new legal theory distinguished the instant appeal from Interface-Nevada.  

Moreover, the Board’s findings in the present appeal differed from those in Interface-Nevada.  In particular, GWV incurred different costs in assembling the vacation packages during the tax years at issue from those incurred by the appellant in the prior appeal.  For example, during tax year 1985, the appellant paid “salaries to the 150 to 160 Travel Unit employees . . . who worked solely in the Needham office.”  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 361.  In the instant appeal, however, the number of employees paid a salary for their work in Needham was between fifty and eighty during the tax years at issue.  As will be explained in the next section of this Opinion, in determining whether gross receipts are to be regarded as Massachusetts sales, where the income-producing activity is performed both inside and outside Massachusetts, the taxpayer must calculate whether “a greater proportion of this income-producing activity is performed in this commonwealth than in any other state.”  G.L. c. 63, § 38(f).  Because the law requires a mathematical calculation, the specific expenses of any given year will affect the proportion and, therefore, each year involves a distinct factual determination of a corporation’s sales factor. 
The Board in Interface-Nevada ruled that the appellant “had not met its burden of proving that more direct costs associated with the Travel Unit’s income-producing activities were incurred in any one state other than Massachusetts.”  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 361.  The Board’s ruling was based on the application of a burden of proof to discrete factual findings relating to a specific tax period, calendar year 1985.  In the instant appeals, new and distinct factual findings precluded the instant case from being “identical in all respects” to Interface-Nevada.  Sunnen, 333 U.S. at 599.  Accordingly, the Board ruled that the appellants were not precluded by collateral estoppel from litigating these appeals. 
2. Interface was required to include its receipts from the sale of vacation travel packages in the numerator of its Massachusetts sales factor pursuant to G.L. c. 63, § 38(f).
The sales factor is calculated as “a fraction, the numerator of which is the total sales of the corporation in this commonwealth during the taxable year, and the denominator of which is the total sales of the corporation everywhere during the taxable year.”  G.L. c. 63, § 38(f).  Receipts from sales other than sales of tangible personal property are sales in the Commonwealth if:
1. the income-producing activity is performed in this commonwealth; or

2. the income-producing activity is performed both in and outside this commonwealth and a greater proportion of this income-producing activity is performed in this commonwealth than in any other state, based on costs of performance.

G.L. c. 63, § 38(f).  The Commissioner’s regulation defines an income-producing activity as: 

a transaction, procedure, or operation directly engaged in by a taxpayer which results in a separately identifiable item of income.  In general, any activity whose performance creates an obligation of a particular customer to pay a specific consideration to the taxpayer is an income-producing activity.  
830 CMR 63.38.1(9).
  
In Interface-Nevada, the appellant contended that its employees performed no income-producing activity in Massachusetts, because only the selling of the travel packages by the independent travel agents directly produced an obligation of customers to pay over consideration, and the actions of these independent agents could not be imputed to the appellant.  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 356.  The Board, however, ruled that under the plain language of the regulation, “‘direct’ refers to the taxpayer’s participation in some activity, indeed, ‘any activity whose performance creates an obligation’ in a customer to pay consideration to the taxpayer.”  Id. at 357 (emphasis in original).  The Board then explained how the appellant’s Massachusetts employees had directly performed much of the income-producing activity that was necessary to the creation of its income: 
While independent travel agents sold the travel package to the ultimate customer, Travel  Unit employees nonetheless “directly” engaged in the packaging of vacation tours in Massachusetts.  Interface concedes, and its testimony showed, that many of the activities necessary to package a vacation tour were performed in its Needham office.  Activities performed by Travel Unit employees in this office included product development, which consisted of placing telephone calls to investigate and reserve airline and hotel accommodations, recording hotel and airline booking information onto special computer software, and developing and distributing brochures to travel agents who used such brochures in making their sales to the ultimate traveling customer. . . .  While Travel Unit employees did not correspond directly with the traveling customer, their activities in the Needham office of booking and marketing the accommodations were necessary steps in creating the ultimate vacation tour product, and thus constituted activities whose performance created an obligation in the ultimate customers to pay consideration.   

Id. at 357-59 (emphasis added).  Accordingly, “[d]irect costs incurred in Massachusetts include[d] the payment of salaries to the 150 to 160 Travel Unit employees, the majority of workers for the Travel Unit, who worked solely in the Needham office to package and market the vacation tours.”  Id. at 360-61.  

In the instant appeals, the Commissioner characterized the hotels, air carriers, and ground transportation carriers as independent contractors of GWV.  The Commissioner then contended that GWV’s payments to these vendors were not properly includible as “direct” costs in accordance with generally accepted accounting principles, because 830 CMR 63.38.1(9)(d)4 specifies that “costs of performance do not include costs of independent contractors.”  
The Board, however, found that GWV was not paying these vendors to act as independent contractors; rather, GWV’s payments to secure hotel accommodations and air and ground transportation were costs of performance that GWV incurred in assembling the travel packages.  The Board has previously ruled that costs of performance include all costs relative to the creation of a final product.  For example, in evaluating the costs of performance associated with the sale of trademarks, tradenames, and other intangibles, the Board, in General Mills, Inc. v. Commissioner of Revenue, ATB Findings of Fact and Reports 2001-474, 525, aff’d, 440 Mass. 154 (2003), found that an analysis that accounted only for costs of advertising was incomplete, because it did not include all of the intangibles’ “development costs”:  
Aware that the catalogs were an important factor in generating value for Talbots’ intangibles, the Board, nevertheless, found that in determining where the intangibles’ income-producing activity occurred, the proper analysis was not to focus solely on the catalogs’ printing costs.  Instead, the Board found that the proper analysis was to look to the overall business activities of Talbots in promoting its name recognition, awareness and customer satisfaction, all of which imparted value to the intangibles. 
In the instant appeals, GWV was engaged in the business of purchasing tour elements and assembling them into tour packages, which were then sold to the ultimate consumer by independent travel agents.  The evidence in the instant appeals established that, consistent with its stated business paradigm, GWV recorded all of its outlays for airfare, ground transportation, and hotel accommodations as its own costs.  In fact, contracts with the hotels typically required GWV to pay a penalty for unsold rooms in its room reservation.  The Board found that GWV’s payments to the various hotels, airlines, and ground transportation carriers were costs of developing the tour packages for sale to the customer.  The Board thus ruled that GWV’s bookings of the various service providers “were necessary steps in creating the ultimate vacation tour product” (Interface-Nevada, ATB Findings of Fact and Reports 2000 at 358-69), and thus were part of the income-producing activity “directly engaged in” by GWV pursuant to 830 CMR 63.38.1(9).      
However, GWV had extensive costs of performance that were incurred in Massachusetts.  For each of the tax years at issue, over 90% of Interface’s payroll was paid to workers operating in Massachusetts.  These salaries, as well as the overhead costs of operating the Needham office, were properly allocated to Massachusetts.  See Boston Professional Hockey Association, Inc. v. Commissioner of Revenue, ATB Findings of Fact and Reports 2003-273, 301-02, aff’d in relevant part, 443 Mass. 276 (2005) (“Boston Professional Hockey Ass’n”) (finding that “salaries to BPHA’s
 executive and administrative staff working at the Causeway Street office and the correlating payroll and pension tax expenditures on these salaries, should have been included in the analysis of the costs associated with BPHA’s business” of operating an NHL franchise).  

The Board has previously established that “in determining whether gross receipts are to be regarded as Massachusetts sales, G.L. c. 63, § 38(f), requires a comparison of costs between those incurred in Massachusetts and those incurred in other individual states and not, as the Appellant contends, between costs incurred in Massachusetts and those incurred in all other states combined.”  Surel International, Inc. v. Commissioner of Revenue, ATB Findings of Fact and Reports 1998-494, 505.  In the instant appeals, the appellant’s witness, Mr. Bloom, conceded that GWV’s accounting records established that, for each tax year at issue, the total costs incurred in Massachusetts were greater than the total costs incurred in any other destination state,
 even if the hotel, airfare and ground transportation costs were deemed to be incurred in the destination states.
  As in Interface-Nevada, the appellants here “failed to meet [their] burden of proving that a greater proportion of [Interface’s] income-producing activity was performed in any single state other than Massachusetts.”  Interface-Nevada, ATB Findings of Fact and Reports 2000 at 359.  

The Board also rejected the appellants’ argument that each tour package constituted a separate income-producing activity for purposes of calculating the sales factor.  The Board had previously rejected a similar argument that individual hockey games should be considered separate income-producing activities in Boston Professional Hockey Ass’n, ATB Findings of Fact and Reports 2003 at 301, and ruled instead that “BPHA’s income-producing activity was not merely an individual Bruins game but instead the

overall ownership and operation of an NHL franchise.”  In affirming the Board, the Supreme Judicial Court ruled that: 
The board’s finding – that BPHA’s income-producing activity was the operation of an NHL franchise rather than the playing of individual games – fits comfortably within the text of the regulation that states that ‘an income producing activity is a transaction, procedure, or operation directly engaged in by a taxpayer which results in a separately identifiable item of income,’ in this case, gate receipts (emphasis added).  
Boston Professional Hockey Ass’n, 443 Mass. at 286 (quoting 830 CMR 63.38.1(9)(d)(2)).
GWV’s activities broadly consisted of product development and mass marketing of the vacation packages.  The Board found no basis for fracturing GWV’s business into thousands of mini-transactions on a customer-by-customer basis.  Instead, the Board found that, consistent with Boston Professional Hockey Ass’n, GWV’s income-producing activity in the instant appeals was the overall operation of a business to package and sell vacation tours in bulk.  Accordingly, the Board ruled that the Commissioner’s assessment of the appellants’ incomes, based on the recomputation of Interface’s sales factor, was proper.  
Conclusion
A taxpayer who claims to be aggrieved by the refusal of the Commissioner to abate a tax in whole or in part has the burden of establishing the right to an abatement.  See Koch v. Commissioner of Revenue, 416 Mass. 540, 556 (1993); Staples v. Commissioner of Corp. & Tax., 305 Mass. 20, 26 (1940).  The Board found and ruled that the appellants failed to meet their burden of proving that Interface had a greater proportion of costs of performance in any single state other than Massachusetts in the conduct of its travel business.  The Board thus upheld the Commissioner’s assessments against Interface, which were based on recalculation of Interface’s sales factor for each tax year at issue.  Furthermore, as a nonresident shareholder, Mr. Adleson was subject to tax on the income that he received from Interface to the extent that it was attributable to the trade or business which it conducted in Massachusetts.  G.L. c. 62, § 5A.  The Board thus upheld the Commissioner’s assessments against Mr. Adelson.  

Accordingly, the Board issued decisions for the appellee in these appeals. 
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    Assistant Clerk of the Board 
� The Interface Group brought these appeals on behalf of its wholly owned subsidiary, Interface Group-Massachusetts, Inc., which merged with and into another wholly owned subsidiary, Interface Group-Massachusetts, LLC.  See infra note 2.  


�  The activity which gave rise to the corporate excise liabilities at issue was the operation of a public charter tour business under the trade names GWV Travel and GWV International.  For tax years 1991 through 1998, the public charter tour business was conducted by Interface Group-Massachusetts, Inc. (“Interface-Mass.”), a Massachusetts S corporation.  In January, 1999, Interface-Mass. merged with Interface Group-Massachusetts, LLC (“Interface, LLC”), a Massachusetts limited liability company.  Interface, LLC became the legal successor to Interface-Mass. and has, since the merger, carried on the business formerly conducted by Interface-Mass.  Since its formation in December, 1998, Interface has been the reporting entity for Massachusetts tax purposes of a combined group which includes its wholly owned subsidiary, Interface, LLC.  Accordingly, “Interface” will hereinafter refer to The Interface Group, Interface-Mass., and Interface, LLC, as appropriate.


�  The October 14, 1998 NOA assessed the taxes for tax years 1994 and 1995, and the October 24, 1995 NOA assessed the taxes for tax years for tax years 1991, 1992, and 1993.


� The Commissioner issued three separate Notices of Abatement Determination dated November 25, 2002:  (1) for tax years 1991, 1992, and 1993; (2) for tax years 1994, 1995, and 1998; and (3) for tax years 1999 and 2000.  


�  See note 2, supra.


� In December, 1989, Interface, Inc. contributed GWV Travel (herein referred to as “GWV”) to Interface-Mass. and distributed the shares of Interface-Mass. to its shareholders in a tax-free spin-off.  Also in December, 1989, Interface, Inc. merged into Interface-Nevada, the appellant in Interface-Nevada.  


�  In his pre-hearing written submissions to the Board, the Commissioner challenged Interface’s entitlement to apportion its income to Massachusetts pursuant to G.L. c. 63, § 38(b).  However, the Commissioner’s assessments were based on the proper calculation of Interface’s sales factor under G.L. c. 63, § 38(f), not its entitlement to apportion its income.  The Commissioner at no time issued an amended assessment based on his late-advanced theory that Interface was not entitled to apportion its income.  Moreover, the Board upheld the Commissioner’s assessment.  Therefore, the Board need not rule on this issue.


� The Commissioner’s assessments were against Interface-Mass., an       S Corporation, and The Interface Group as the successor to Interface-Mass.  See note 2, supra.


�  Mr. Adelson’s personal income tax assessments at issue in these appeals are based upon the calculation of Interface’s income subject to tax.


�  The Commissioners regulations at 830 CMR 63.38.1 were promulgated on February 5, 1999, subsequent to most of the tax years at issue in this case.  The Board has previously found a later-promulgated regulation to be instructive to the resolution of an appeal.  See Surel International, Inc. v. Commissioner of Revenue, ATB Findings of Fact and Reports 1998-494, 504.


�  Boston Professional Hockey Association (“BPHA”).


� A “state” includes “any foreign country” or territory thereof for purposes of the Massachusetts corporate excise.  See G.L. c. 63, § 30(13).  Therefore, income-producing activities performed in the foreign destinations, including negotiating and executing contracts, were properly considered by the Board in its analysis. 


�  The Board was not required to determine whether airfare, hotel and ground transportation costs were incurred in the destination states if negotiation and execution of the contract occurred in the destination state, because the evidence proved that GWV incurred more costs in Massachusetts than in any other single state.   
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