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This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 6 and G.L. c. 62C, § 39(c) from the refusal of the appellee to grant an abatement of fiduciary income taxes imposed pursuant to G.L. c. 62, § 10 against the Thomas Jefferson Coolidge Trust (the “Trust”) for calendar years 1996 and 1997 (the “tax years at issue”).     

Commissioner Scharaffa heard the appeal and was joined in the decision for the appellee by Commissioners Gorton, Egan, and Rose.  

These findings of fact and report are made at the requests of the appellant and appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.
Jonathan M. Zorn, Esq. and Carolyn M. Osteen, Esq. for the appellant.

John J. Connors, Jr., Esq. for the appellee.

FINDINGS OF FACT AND REPORT
On the basis of an agreed statement of facts and exhibits submitted during the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  This appeal pertains to fiduciary income taxes that the Trust self-assessed by the timely filing of a Massachusetts Fiduciary Income Tax Return (“Form 2”) for each of the tax years at issue.  On June 18, 1999, the Trust timely filed an Application for Abatement for each of the tax years at issue, claiming a refund of $31,366.00 for 1996 and $36,114.00 for 1997.  By Notice of Abatement Determination dated June 4, 2002, the Commissioner of Revenue (“Commissioner”) denied the Applications for Abatement.  On August 1, 2002, the Trust seasonably appealed to the Board.  On the basis of these facts, the Board found that it had jurisdiction to hear this appeal.  
For each of the tax years at issue, the Trust filed a federal Fiduciary Income Tax Return, Form 1041, and paid the tax as reported on each return.
  The Trust sought and obtained federal refunds from the Internal Revenue Service based on its claim of a charitable deduction for each year.   

The Trust was created by Thomas Jefferson Coolidge (the “Donor”) under a trust indenture dated May 21, 1937 (the “Trust Indenture”), with the Fleet National Bank or its predecessors serving as the trustee (the “Trustee”).  Under the terms of the Trust Indenture, the Trust is to terminate twenty years after the death of the Donor, his wife, and the Donor’s last surviving child who was alive when the Trust was created.  At the time that the Trust was created, the Donor had two children, Catherine Coolidge and J. Thomas Coolidge, Jr.  The third child of the Donor, J. Linzee Coolidge, was born after the creation of the Trust.  
The Trust Indenture further provides that income distributions (interest and dividends) are to be made from the Trust prior to its termination, and upon termination, the Trust principal is to be distributed to the Donor’s then-living issue, if any.  However, “[i]f upon the termination of this trust there shall be no issue of the Donor then living, the trustee shall pay the principal of this trust to the issue per stirpes of the Donor’s father, T. Jefferson Coolidge, Jr., who are living at that time, and if there be none such, to the President and Fellows of Harvard College, both income and principal to be used for the general purposes of the University.”  (emphasis in original).  Harvard College (“Harvard”) is organized as a Massachusetts charitable corporation and is exempt from federal tax under the Internal Revenue Code (“Code”) § 501(c)(3).  The Trust Indenture expressly limits issue to “lawful descendants by blood,” which means that illegitimate or adopted children are not eligible to be beneficiaries under the Trust.  
The Donor died in 1959, and his wife died on November 3, 1984.  The Donor had three children (collectively, the “Beneficiaries”), and the Donor’s father had four children, including the Donor.  The Beneficiaries are as follows:  Catherine Coolidge Lastavica, J. Thomas Coolidge, Jr., and J. Linzee Coolidge.  Catherine Coolidge Lastavica, born on September 26, 1930, was 73 years old at the time of the hearing and has no issue as that term is defined in the Trust Indenture.
  She is beyond normal childbearing age.  J. Thomas Coolidge, Jr., born on October 6, 1932, was 71 years old at the time of the hearing and has no “issue” as that term is defined by the Trust Indenture.  He has been married since 1978 to Gloria Coolidge, who was approximately 55 years old at the time of the hearing and beyond normal childbearing age.  Her two children by a previous marriage do not qualify as issue under the Trust Indenture.  J. Linzee Coolidge, born on December 10, 1937, was 66 years old at the time of the hearing and has no issue as that term is defined by the Trust Indenture.  He has been married since 1973 to Elizabeth Coolidge, who was approximately 67 years old at the time of the hearing and beyond normal childbearing age.  Her two children by a previous marriage do not qualify as issue under the Trust Indenture.  
The Donor’s father and the Donor’s siblings all died before the tax years at issue.  The Donor was the only child of the Donor’s father to have issue.  Therefore, the Beneficiaries are the only surviving issue of the Donor’s father.  
As both Catherine Coolidge Lastavica and J. Thomas Coolidge, Jr. were alive when the Trust was established, neither of them will survive its termination.  J. Linzee Coolidge was not alive when the Trust was established, and therefore, he is not a measuring life for determining when the Trust will end.  If he should survive his two siblings by at least twenty years, the Trust would terminate, at least in part, in his favor.  However, by a document entitled “J. Linzee Coolidge Revised Assignment and Statement” (“Revised Assignment and Statement”) dated October 21, 2003, J. Linzee Coolidge disclaimed his remote interest in favor of Harvard.  Therefore, the Trust will terminate in favor of the Donor’s grandchildren or more remote issue, of which currently there are none, or in favor of Harvard.
In the Revised Assignment and Statement, J. Linzee Coolidge also stated “conclusively that . . . [he] will not have during [his] lifetime any child or children constituting lawful descendants by blood.”  This document indicates that it was “accepted by” the Trustee and the President and Fellows of Harvard College.  In a separate document entitled “T. Jefferson Coolidge Statement” dated October 6, 1999, J. Thomas Coolidge, Jr. stated “conclusively that . . . [he] will not have during [his] lifetime any child or children constituting lawful descendants by blood.”  This document indicates that it was “accepted by” the Trustee.  However, the Board accorded no weight to these documents in reaching its decision.  The Board found that these documents did not establish that it would be biologically impossible for J. Thomas Coolidge, Jr. or J. Linzee Coolidge to have children, either with their current wives or with wives they may have in the future.

The Board found further that the Trust did not establish that it was biologically impossible for any of the Beneficiaries to have children.  Therefore, the Board found that the Trust principal was not irrevocably set aside for Harvard, and consequently, the Trust was not entitled to the Massachusetts charitable deduction.  Accordingly, the Board found for the appellee in this appeal.

OPINION
G.L. c. 62, § 3 provides a deduction against Part A, Part B, and Part C income for amounts that under a trust instrument are “currently payable to or irrevocably set aside for public charitable purposes.”  G.L. c. 62, §§ 3.A(a)(2), 3.B(a)(2), 3.C(a)(2) (emphasis added).  The question presented by this appeal is whether the Trust principal was irrevocably set aside for the benefit of Harvard during the tax years at issue and thus qualified the Trust for the deduction provided in G.L. c. 62, § 3.
Citing language in a 1960 Board appeal, Hinkle v. State Tax Commission, ATB Findings of Fact and Reports 1960 (Docket No. 35258, September 28, 1960) (“Hinkle”), the Trust argued that the less-restrictive “reasonably certain” federal standard should apply in reviewing qualification for the charitable deduction.  Code § 642(c) allows a deduction for trust income that is “permanently set aside” for charitable purposes.  Treasury Regulation § 1.642(c)-2(d) interprets this language as allowing a deduction if the possibility that the amount set aside will not be devoted to charity “is so remote as to be negligible.”  General Counsel Memorandum 35,756 (March 29, 1974) further explains that the “so remote as to be negligible” standard has been “defined as ‘a chance which persons generally would disregard as so improbable that it might be ignored with reasonable safety in undertaking a serious business transaction,’ . . .” (quoting United States v. Dean, 224 F.2d 26 (1st Cir. 1955)).  The Trust then cited Hinkle, in which the Board found “marked similarity” between the “irrevocably set aside” in G.L. c. 62, § 8(k) (the precursor to the charitable deduction in § 3) and the “permanently set aside” in Code § 642.  Hinkle, supra at 9.  Applying the federal standard, the Board there found “reasonable certainty” that the trust assets “[would] ultimately reach their charitable destination,” thereby meeting the “irrevocably set aside” requirement in § 8(k).  Id. at 13.  
The Board found Hinkle to be of little precedential value in the instant appeal, because the Board here is faced with a different inquiry than in that case.  In Hinkle, the trust indenture provided that upon the trust’s termination, the principal “shall be paid over and distributed to or for” charitable purposes.  Hinkle, supra at 2.  The Board there underscored that, while “[t]he choice of actual recipients of charitable gifts may be left to trustees,” the trustees “are under an enforcible [sic] duty to make the designations.”  Id. at 9.  Given that “[t]he trustee is not empowered to invade the principal of the trust,” and that “[t]he trustee has no power to alter the charitable purpose of the trust,” the Board found that “[t]he choice of actual recipients of the charitable gifts may be left to the trustee” without affecting the trust’s entitlement to a deduction.  Id. at 13.  The trust indenture thus created an irrevocable disposition to a charitable purpose, albeit an unspecified charitable purpose.  

By contrast, the Trust Indenture at issue here created a contingency remainder in a charitable institution.  While it is probable that Harvard will receive the remainder, the possibility, however remote, that the birth of children to any of the Beneficiaries would divest Harvard of the remainder prevents Harvard’s interest in the remainder from being irrevocably set aside until such time that it is absolutely certain that the Beneficiaries cannot bear children.  
Moreover, the Supreme Judicial Court has warned that “in construing the MassachusettsMassachusetts Search Term End income tax law (G.L. c. 62) decisions under the federalFederal Search Term End income tax statutes Search Term Begin Search Term End must be used with caution in view of the very different character of the two taxes,” especially where “the language of the Federal statute Search Term Begin Search Term End is not precisely the same as that of the Massachusetts statute.”  Allen v. State Tax Comm’n, 337 Mass. 502, 506 (1958) (citing Second Bank-State Street Trust Co. v. State Tax Comm’n, 337 Mass. 203 (1958)).  Here, the difference between the unequivocal “irrevocably set aside” in G.L. c. 62, § 3 and the more relaxed “permanently set aside” in Code § 642 justifies a different result under the Massachusetts statute and its federal counterpart. 
The Board thus addressed the possibility of any of the Beneficiaries bearing children.  The Trust argued that the remainder interest in Harvard is all but guaranteed, given the ages of the Beneficiaries.  The Trust essentially assumed that it was impossible for Catherine Coolidge Lastavica and the wives of J. Thomas Coolidge and J. Linzee Coolidge to have any children.  However, the Trust offered no evidence supporting these assumptions.  The Trust then argued that, even though it may be biologically possible for T. Jefferson and J. Linzee to have children, each has stated that they will not have any “lawful” children within marriage.  Claiming that “irrevocable” generally refers to the inability to recall an election or disposition, the Trust claimed that the remainder qualified for the Massachusetts charitable deduction for the tax years at issue.  
However, while the remainder interest in Harvard cannot be recalled, it nonetheless remains a contingent interest because it can be revoked.  Black’s Law Dictionary  (6th ed. 1990) defines irrevocable as “[t]hat which cannot be revoked or recalled.”  Id. at 830.  The interest in Harvard can be revoked by the occurrence of an event, namely, the birth of issue to any of the Beneficiaries.  Catherine and the wives of T. Jefferson and J. Linzee are beyond normal childbearing age.  However, the appellant acknowledged by stipulation that it may be biologically possible for either J. Thomas or J. Linzee to have children.  The Board gave no weight to the statements signed by J. Thomas and J. Linzee because they did nothing to prove with certainty whether either man could produce a legitimate child.  Moreover, the Trust offered no evidence relating to Catherine.  

The Trust had the burden of proving that under no circumstances could the contingent interest in Harvard be revoked, namely by the birth of a child to any of the Beneficiaries.  However remote the possibility, there is no room in “irrevocable” for anything less than guaranteed certainty.  The introduction of medical evidence would have been relevant to establish the impossibility of the Beneficiaries to have children.  See Commissioner of Corps. & Tax’n v. Bullard, 313 Mass. 72, 87 (1943) (“Bullard”).  Yet even such medical evidence might not be conclusive or determinative of the issue.  In the absence of conclusive evidence, the remainder interest to Harvard remains contingent rather than irrevocably set aside.           Cf., Bullard, 313 Mass. at 88 (finding that on the issue of whether the interests of the daughters of the testatrix were “presently vested” within the meaning of G.L. c. 62, § 10(3), the proper standard for determining the occurrence of a contingency is “possible or impossible,” not “probable or improbable”) (emphasis in original).  Accordingly, the Board found that the Trust failed to meet its burden of proving that the Trust was entitled to the deduction under G.L. c. 62, § 3 reserved for amounts “irrevocably set aside for public charitable purposes.” (emphasis added).    

Conclusion
A party claiming to be aggrieved by the refusal of the Commissioner to abate a tax in whole or in part has the burden of establishing the right to an abatement.  Staples v. Commissioner of Corp. & Tax’n, 305 Mass. 20, 26 (1940).  G.L. c. 62, § 3 required the Trust to establish that the remainder had been irrevocably set aside for Harvard.  The Board ruled that the Trust failed to meet its burden.  Accordingly, the Board issued a decision for the appellee in this appeal.
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�  For the 1996 tax year, the Trust’s Form 2 reported $31,366 in tax on capital gains and $21,897 in tax on income attributable to interest, dividends, and short-term capital gains and losses.  For the 1997 tax year, the Trust’s Form 2 reported  $36,114 in tax on capital gains and $51,853 in tax on income attributable to interest, dividends, and short-term capital gains.


� Catherine Coolidge Lastavica is married to a man who has one child by a previous marriage.
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