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This is an appeal under the formal procedure, pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes on certain real estate in the Town of Saugus owned by and assessed to the appellant under  G.L. c. 59, § 38, for fiscal year 1999.


Commissioner Egan heard this appeal and on          May 5, 2000, issued a single member decision for the appellee in accordance with G.L. c. 58A, § 1, and         831 CMR 1.20.


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13, and   831 CMR 1.32.


Theresa Lehane, pro se, for the appellant.


Karen Rassias, Deputy Assessor, for the appellee.

FINDINGS OF FACT AND REPORT

On January 1, 1998, Theresa Lehane (“appellant”) was the assessed owner of a parcel of real estate, improved with a home, located at 24 Burrill Street in the Town of Saugus.  The Board of Assessors of the Town of Saugus (“Assessors”) valued the property at $123,100, and assessed a tax thereon, at the rate of $11.81 per thousand, in the amount of $1,453.81.  On January 28, 1999, the appellant timely filed an application for abatement, before the February 1, 1999 deadline.  In her application, the appellant sought an $8,100 reduction in the subject property’s valuation to $115,000.  The appellant also signed a thirty-day extension of time within which the Assessors could act on her application.


On May 26, 1999, the Assessors granted the appellant a partial abatement of $2,000, reducing the subject’s assessed value to $121,100.
  Not willing to settle for this value, the appellant seasonably appealed to the Appellate Tax Board (“Board”) on August 25, 1999.  On this basis, and without objection from the Assessors, the hearing officer found that the Board had jurisdiction to hear and decide this appeal.


The subject property consists of a 10,097 square-foot parcel of land, improved with a 1,991 square-foot, camp-style, single-family, two-story house.  The house contains a total of five rooms, of which two are bedrooms located on the second floor.  The first floor contains the kitchen, living, and dining rooms.  There is one full bathroom that was remodeled in the 1980s. The basement contains the boiler and crawl space.  There is no garage or any fireplaces.  The appellant estimated that her home was built around 1920.  


The appellant testified that the property was in need of many repairs and improvements.  She discussed worn roof shingles and siding; old and damaged electrical and plumbing systems; cracked foundation, walkway, and patio concrete; an out-dated kitchen; pest problems; and the need for gutters and drainpipes.  The appellant also testified, but did not introduce any documents substantiating, that a home improvement company estimated that it would cost over $20,000 to replace the roof, siding, and electrical system, and install gutters and drainpipes.  However, a recent written appraisal for a home improvement loan estimated the value of the subject property at $125,000.  The appellant testified that both this appraisal and the Assessors’ property record card contained several inaccuracies.  She indicated that both documents overestimated the size of her lot by 550 square feet, underestimated the year the house was built, and mistakenly described her house’s roof as tar and gravel, instead of rolled.


The appellant further described several other properties, both within and outside her neighborhood, which she considered reasonably comparable to her own, but assessed for less.  However, she did not establish these properties’ comparability to her property or suggest any quantitative adjustments.  She also failed to relate these properties’ assessments to the market or to the fair cash values of the alleged comparables and the subject property.  She further alleged that her assessment, but not those of the supposedly comparable properties, had increased substantially, by $7,500, from fiscal year 1998 to 1999.


Karen Rassias, Deputy Assessor for Saugus, testified in defense of the assessment on the subject property.  She emphasized that the Assessors already had decreased the subject property’s assessment, and granted a partial abatement, to account for any discrepancies with respect to the property’s condition.  She also testified that the assessment was a reasonable estimate of the subject property’s fair cash value as of January 1, 1998, notwithstanding the purported discrepancies and problems suggested by the appellant.  In 1995, the Assessors had adjusted their records and decreased the size of the lot attributable to the subject property.  Ms. Rassias further testified that the depreciation formula used by the Assessors in Saugus does not distinguish between homes built in the 1920s and those built in the 1930s.  Accordingly, even if the Assessors had inaccurately estimated the age of the appellant’s house, its assessment was not adversely affected.  

Ms. Rassias observed that the subject was in a nicer area of Saugus than the appellant’s supposedly comparable properties.  Ms. Rassias described many differences between the subject property and the appellant’s supposedly comparable properties.  Ms. Rassias also introduced several of her own sales of comparable properties to support the assessment.  She discussed these properties' comparability to the subject, and, after adjustments, their support for the assessment placed on the subject property by the Assessors.  

After considering all of the testimony and exhibits, as well as reasonable inferences drawn therefrom, the hearing officer found that the appellant did not meet her burden of proving that the subject property was over-valued in fiscal year 1999.  She failed to show that any discrepancies in the Assessors’ records were not previously rectified or adequately addressed by the partial abatement that the Assessors had granted earlier.  The hearing officer also found that the appellant failed to properly substantiate estimates of allegedly necessary repairs and renovations to the subject property.  The appellant also failed to prove the comparability to the subject property of the properties upon which she relied to establish overvaluation using comparable assessments.  Furthermore, the hearing officer found that the appellant never established how these properties’ assessed values related to the market.  As a result, the hearing officer determined that the appellant was not able to demonstrate that her property was over assessed.

The hearing officer further found that the Assessors adequately supported their valuation of the subject property.  The comparable sales analysis submitted by the Assessors confirmed their assessment, as did the written appraisal report prepared in connection with the appellant’s application for a home improvement loan.

On this basis, the hearing officer decided this appeal for the Assessors and issued a single member decision for the appellee on May 5, 2000.

OPINION


The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  The assessment is presumed valid until the taxpayer sustains her burden of proving otherwise.  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974).


Accordingly, the burden of proof is upon the appellant to make out her right as a matter of law to an abatement of the tax.  Id.   The appellant must show that she has complied with the statutory prerequisites to her appeal, Cohen v. Assessors of Boston, 344 Mass. 268, 271 (1962), and that the assessed valuation of her property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 691 (1982).  In appeals before this Board, a taxpayer “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984), quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983).


In the present appeal, the hearing officer ruled that the appellant did not “expose any flaws or errors in the assessors’ method of valuation” and did not “present persuasive evidence of overvaluation” by any method or measure.  The appellant did not introduce any evidence regarding comparable sales, but instead relied on the assessments of purportedly comparable properties.  See G.L.  c. 58A, § 12B.  However, the hearing officer found that these supposedly comparable properties were not proven to be comparable.  They were in inferior neighborhoods and were of different construction, styles, size, and condition.  The appellant did not even attempt to adjust for these differences.
  Moreover, the appellant failed to show that the assessments of these supposedly comparable properties were indicative of the relevant market.  Accordingly, the hearing officer considered the information submitted by the appellant in this regard, but found that it was not useful for determining the fair cash value of the subject property.  See North American Phillips Lighting Corp. v. Board of Assessors of Lynn, 392 Mass. 296, 297-299 (1984). See also DSM Realty, Inc. v. Board of Assessors of Andover, 391 Mass. 1014 (1984)(rescript opinion).  

In contrast to the appellant’s presentation, the hearing officer found that the comparable sales analysis submitted by the Assessors supported their assessment.  The hearing officer also found that the appraisal report prepared in connection with the appellant’s application for a home improvement loan supported the assessment, as well.   

On this basis, the hearing officer ruled that the appellant failed to meet her burden of proving that her property, as abated, was overvalued in fiscal year 1999.  Accordingly, the hearing officer decided this appeal for the appellee.







THE APPELLATE TAX BOARD





     By: ______________________________







   Nancy T. Egan, Member

A true copy,

Attest: _________________________



 Clerk of the Board

� G.L. c. 59, § 64, provides in pertinent part that: “A person aggrieved by the refusal of assessors to abate . . . a tax on a parcel of real estate, may, within three months after the date of the assessors’ decision on an application for abatement  . . .  appeal therefrom by filing a complaint . . . with the [appellate tax board].”  Id.  There is a notation on the reverse side of the appellant’s application for abatement, signed by only one member of the Assessors, indicating that the Assessors granted a partial abatement on May 24, 1999.  The date appearing on the Assessors’ minutes of their meeting further suggests this date as the Assessors’ date of action.  However, the Assessors first notified the appellant of its action on her application for abatement by letter dated May 26, 1999.  The letter does not indicate that the Assessors acted on her application for abatement any earlier than the date of the letter itself.  An enclosure to the letter, seeking the appellant’s written agreement to settle her abatement claim for the $2,000 reduction in value, is dated May 25, 1999.  There is no earlier date on this document either.  G.L. c. 59, § 63, requires Assessors to send to abatement applicants written notice of the date of their action on the application for abatement (“[s]aid notice shall indicate the date of the [assessors’] decision”).  Id.  If only one date appears on the notice, the Board will consider that date, if reasonable, as the date that is statutorily required to appear on the document.  See SCA Disposal Services of New England v. State Tax Commission, 375 Mass. 338, 340 (1978) (“it is contrary to notions of fairness and common sense to assume that the Legislature intended a taxpayer to be accountable for failure to act in a timely manner on notice that was never received”); Becton, Dickinson & Co. v. State Tax Commission, 374 Mass. 230, 233 (1978) (“recent decisions . . . have emphasized that statutes embodying procedural requirements should be construed, when possible, to further the statutory scheme intended by the legislature without creating snares for the unwary”); Cf. Jewel Companies, Inc. v. Commissioner of Revenue, 12 Mass. App. Tax Bd. Rep. 101, 110 (1990) (in the absence of other information, “the date on the Notice of Assessment [is] the date of assessment”). Moreover, the hearing officer was unwilling to attribute to the Assessors a motive of misleading this appellant of the all-important start of her appeal period.  Rather, she treated the Assessors’ actions as admissions that they acted on May 26, 1999.  See General Dynamics v. Assessors of Quincy, 388 Mass. 24, 41 (1983); Newgate Corporation v. Assessors of Springfield, 1998 Mass. A.T.B. Adv. Sh. 1103, 1117-18 (Docket Nos. 223558, etc., November 3, 1998).  On this basis, the hearing officer found that the petition was timely by also finding that either May 26 was the Assessors’ date of action on the appellant’s application for abatement. 


� “Adjustments for differences are made to the price of each comparable property to make the comparable equal to the subject on the effective date of the value estimate.”  Appraisal Institute, The Appraisal of Real Estate 403 (11th ed. 1996).  “Physical differences include differences in building size, quality of construction, architectural style, building materials, age, condition, functional utility, site size, attractiveness, and amenities.”  Id. at 413.
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